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AcmoKs FOB Bbkaoh 

389. Generally 

390. Procedure 

391. Defenses 

I. Introductory 

1. Scope of Article. — ^The wide range of the law of contracts is 
indicated by the fact that the municipal law is ordinarily divided 
into contractual and delictual rights and obligations. To attempt, 
in an article on contracts, to follow the subject into all its ramifica- 
tions would therefore be incompatible with the plan of this work. In 
view of the fact that contract law is interrelated with many subjects 
that are designed to be treated separately, there is room for difference 
of opinion as to where to draw the line, so as to avoid useless repeti- 
tion on the one hand, and on the other the exclusion of questions 
that are not discussed under other titles. However, perhaps all would 
agree that there should be some treatment of the definitions of various 
kinds of contracts and the distinctions between them, as well as the 
principles governing the formation and enforceability of contracts 
and their interpretation, modification, rescission, performance and 
breach. But in view of the fact that they are treated fully elsewhere, 
no detailed discussion here is to be expected of what are sometimes 
termed contracts of record, * implied contracts for services rendered,' 
particular kinds of express contracts* or instruments,* contracts by 
particular classes of persons,' or aggregations of persons,* or private 
and public corporations ' or governments,* contracts incident to 
particular occupations,* contracts by persons standing in special 
relations to each other** or contracts affecting particular kinds of 

1. See Judgments. iKSANrrr; Publio Officers; and other 

2. See Work and Labor. specific titles. 

3. See Accord and SATiSFAC?noN, 6. See Joint Adventures; Part- 
vol. 1, p. 176; Arbitration and nership; Societies and Clubs; and 
Award, vol. 2, p. 350 ; Bailments, vol. other specific titles. 

3, p. 69; Covenants; Guaranty; In- 7. See Corporations; Counties; 

DEMNiTT; Landlord AND Tenant; No- Municipal Corporations; Schools; 

vation; Principal and Surety; Re- Towns. 

lease; Rewards; Sales; Subscrip- 8. See States; United States. 
TiONs; Treaties; Vendor and Pur- 9. See Arohiteots, vol. 2, p. 399; 

chaser; and other specific titles. Attorneys at Law, vol. 2, p. 929; 

4. See Bills and Notes, vol. 4, p. Auctions, \A, 2, p. 1115; Banks, vol. 
814; Bills of Lading, vol. 4, p. 1; 3, p. 364; Brokers, vol. 4, p. 240; 
Bonds, vol. 4, p. 45; Chattel Mort- Carriers, vol. 4, p. 521; Innkeepers; 
GAGES, vol. 5, p. 380; Checks, vol. 5, Insurance; Physiclans and Sur- 
p. 476; Deeds; Mortgages; and other gbons; Railroads; Street Railways; 
specific titles. Telegraph; Telephones; Theatres 

5. See Executors and Administra- and Public Resorts; Warehouses. 
tors; Husband and Wife; Infants; 10. See Husband and Wife; Par- 
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t 2 CONTRACTS 6 R. C. 11 

property.^^ From this article are also excluded decisions dealing with 
some of the f ormalitieB incident to the formation of particular con- 
tracts,** some of the grounds of illegality,** the question what contracts 
are assignable,** as well as the question by what law a contract is gov- 
emed.*' Elsewhere are likewise treated the principles relating to 
the abrogation or modification of contracts by judicial decree,** as 
well as the remedial law and procedure in actions for the enforcement 
of contracts or rights arising thereunder.*^ It may be added that 
the right to maintain an action for interference with contract rela- 
tions has no proper place in an article on contracts.** 

2. Definition and Katore of Contract — ^During the formative pe- 
riod of the common law, when legal rights were identified with legal 
remedies, a contract was regarded as embracing all rights which could 
be enforced by an action ex contractu.^^ Naturally Sie scope of con- 
tractual rights was circumscribed by the then existing contractual 
remedies. Having acquired its character from the theory underlying 
the inelastic action of debt, a contract was conceived as a transaction 
giving rise to a duty to pay money. During the time that the ecclesi- 
astical courts exercised jurisdiction over contracts, promises supported 
merely by the promisor's pledge of faith were indeed enforced in 
those courts. But in the common-law courts simple promises, as dis- 
tinguished from covenants in writing and under seal, were not recog- 
nized as creating legal rights. The conception of the obligation of 
a promise did not gain full recognition until a comparatively late 
date. Owing to the stimulus given by the famous statute of West- 
minster II to the creation of new writs, and to the fact that equity 
courts began to enforce simple promises, the action of assumpsit 
was finally evolved by the common law courts. Gradually this action 
was molded by these courts so as to afford a remedy for the non- 
performance of simple promises. In this action the promise is re- 
garded as the basis of liability. To such an extent has this concep- 
tion of assumptual obligation superseded the notion of contractual 
duty that in many modern decisions a contract is defined as an agree- 
ment by which a person undertakes to do or not to do a particular 

ENT AND CHHiD; PRINCIPAL AND 15. See CONFLICT OF LaWS, VOl. 6, 

Agent. p. 903. 

11. See Easements; Fences; Fix- 16. See Cancellation of Instbd- 
TUREs; Good Will; Party Walls; ments, vol. 4, p. 485; Refobication 
Patents. of Instruments. 

12. See Aoe:nowledgments, vol. 1, 17. See Actions, vol. 1, p. 312; As- 
p. 249; Records; Revenue; Statute sumpsit, vol. 2, p. 741; Damages; 
OP Frauds, Evidence; Injunction; Parties; 

18. See Champertt and Mainte- Pleading; Specific Performance; 
NANCE, vol. 5, p. 267; Monopolies and Usage and Custom. 
Combinations; Sundays and Holi- 18. See Labor; Master and Serv- 
DAYs; Usury. ant; Torts. 

14. See Assignments, vol. 2, p. 591. 19. Board of Highway Com'rs t;. 
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6 B. C. L. CONTRACTS t 3 

thing.*^ This may also be said with respect to a more comprehen- 
sive definition of a contract as a promise from one to another, either 
made in fact or created by the law, to do or to refrain from doing 
some lawful thing.^ Evidently disregarding contracts which may 
be enforceable by an action of debt, it has even been said that every 
action upon a contract must rest upon the foundation of a promise, 
express or implied.' 

3. Basis of Assumptual Obligation. — When it is said that a prom- 
ise may be the basis of a contractual obligation, it must not be sup- 
posed that every promise is a contract. From the standpoint of 
ethics it cannot be gainsaid that one's word should be as good as 
his bond. But from the standpoint of law this is not so. Judicial 
or legislative notions of expediency have determined that some prom- 
ises shall be enforced and that others shall not.* In fact some courts 
have attempted to incorporate into their definition of a contract some 
of the elements required by law to make a promise enforceable.* 
Accordingly it may be said that not every promise is a contract, but 
that a promise enforceable by law is a contract.' This is undoubtedly 
the case with respect to unilateral promises, and also with respect to 
bilateral promises if the promise of each party is to be viewed by 
itself. Evidently with bilateral promises in view it has been said 
that a contract is a transaction in which each party comes under an 
obligation to the other, and each reciprocally acquires a right to what 
is promised by the other.* In the case of unilateral as well as bi- 
lateral promises it is clear that the contract does not derive its obliga- 
tory force from the promise independently of existing law.' The ob- 
ligation of the contract does not inhere or subsist in the agreement 
itself proprio vigore, but in the law applicable to the agreement, that 

Bloomington, 253 111. 164, 97 N. E. 4. Robinson v. Magee, 9 Cal. 81, 70 

280, Ann. Gas. 1913A 471. Am. Dec. 638; Davis v. Seymour, 59 

20. Howard College Trustees v. Conn. 531, 21 Atl. 1004, 13 L.R.A. 

Turner, 71 Ala. 429, 46 Am. Rep. 326; 210; State v. Barker, 4 Kan. 379, 96 

Beverly v. Bamitz, 55 Kan. 466, 42 Am. Dec. 175; Westervelt v, Demarest, 

Pac 725, 49 A. S. R. 257, 31 L.R.A. 46 N. J. L. 37, 50 Am. Rep. 400; Jus- 

74; reversed on other grounds, 163 U. tice v. Lang, 4^ N. T. 493, 1 Am. Rep. 

S. 118, 16 S. Ct. 1042, 41 U. S. (L. ed.) 576. 

93; State v. Carew, 13 Rich. L. (S. 5. Note: 4 L.RA.. 202. 

C.) 498, 91 Am. Dec. 245. 6. Moon v. Pierson, 6 la. 279, 71 

1. Bidwinkle v. Cramer, 27 S. C. Am. Dec. 409; Mactier's Adm'rs v. 
376, 3 S. E. 776, 13 A. S. R. 645. Frith, 6 Wend. (N. Y.) 103, 21 Am. 

2. Cincinnati, S. & C. R. Co. v, Bens- Dec. 262. 

ley, 51 Fed. 738, 2 C. C. A. 480, 6 U. 7. Hancock v. Yaden, 121 Ind. 366, 
S. App. 115, 19 LJIA.. 796. 23 N. E. 253, 16 A. S. R. 396, 6 L.RA.. 

8. Davis V. Morgan, 117 Ga. 504, 43 576; Phinney t?. Phinney, 81 Me. 450, 
S. E. 732, 97 A. S. R. 171, 61 L.RA.. 17 Atl. 405, 10 A. S. R. 266, 4 L.R.A. 
148. 348. 
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is, in the act of the law in binding the promisor to perform his prom- 



ise.® 

4. Elements of Assumptual Obligation* — Aa a mere promise does 
not create an enforceable assumptual obligation, it is important to 
determine what are the elements necessary to create such an obliga- 
tion. The subject is perhaps susceptible of various analyses. Accord- 
ing to some authorities, there must be the mutual assent of two or 
more persons competent to contract, founded on a sufficient and legal 
consideration, to perform some legal act or to omit to do something 
the performance of which is not enjoined by law. According to other 
authorities, it is necessary that there should be a person able to con- 
tract, a person able to be contracted with, a thing to be contracted 
for, a sufficient consideration, clear and explicit words to express the 
agreement, and the assent of both contracting parties.* Neither of 
these analyses appears to be sufficiently comprehensive. AlS presented 
in this article, the elements necessary for the formation of a contract 
are separated from the elements necessary to render it enforceable. 
In order that a consensual contract may be formed, an act or omission 
must be assented to by a promisor and a promisee,*® who are competent 
to assent,** and who express their assent,** intentionally and volun- 
tarily,*' in the form required by law.** In order to render the con- 
tract enforceable, the promise must be definite and certain,*' must be 
supported by a sufficient consideration,** must not at the time it is 
made be obviously impossible of performance,*' and must not con- 
travene principles of law or public policy.** Mutuality of obligation 
is sometimes treated as one of the elements of an enforceable contract. 
But to the extent that mutuality of obligation has a place in the law 
of contracts, it seems to be but one phase of the doctrine of considera- 
tion.** 

5* Express and Implied Contracts. — ^When debt was the prin- 
cipal contractual remedy all obligations actionable in debt were, as 
has been seen, regarded as contracts. Since debt has been practically 

8. Aycock v. Martin, 37 Ga. 124, 92 15. See infra, par. 59. 

Am. Dec. 56; Beverly v, Barnitz, 55 16. See infra, par. 63 et 8$q. 

Kan. 466, 42 Pac. 725, 49 A. S. R. 257, 17. MeGar v. Williams, 26 Ala. 469, 

31 L.RA. 74; reversed on other 62 Am. Dee. 739; Le Roy v. Jacobos- 

grounds, 163 U. S. 118, 16 S. Ct. 1042, ky, 136 N. C. 443, 48 S. E. 796, 67 

41 U. S. (L. ed.) 93; State v. Carew, L.R.A. 977. 

13 Rich. L. (S. C.) 498, 91 Am. Dec. An absolute contract to do a thing 

245. which can by any means be accom- 

9. Justice V, Lang, 42 N. T. 493, 1 plished, will bind the obligor, though 
Am. Rep. 576. its accomplishment was beyond his 

10. See infra, par. 11. power. Beebe v. Johnson, 19 Wend. 

11. See infra, par. 13 et seq. (N. Y.) 500, 32 Am. Dec. 518 and 

12. See infra, par. 21 et seq. note. 

13. See infra, par. 40 et seq, 18. See infra, par. 98. 

14. See infra, par. 55 et seq. 19. See infra, par. 93. 
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superseded by assumpsit; all obligations actionable in assumpsit may 
similarly be treated as contracts. Had assumpsit been confined to the 
enforcement of actual promises, there would have been but little con- 
fusion. But as that action has been extended to cases in which there 
has been no actual promise, the legal implication of a promise is in 
such cases necessary in order to fit the cause of action to the remedy. 
The result is that there are two classes of contracts actionable in as- 
sumpsit. When there is an actual promise the contract is said to be 
express; when there is no actual promise the contract is said to be 
implied. In some instances the promise is inferred from conduct 
and is spoken of as a promise implied in fact; in others the promise 
is purely fictitious, and is spoken of as a promise implied in law. 

6. Contracts Implied in Fact — Contracts implied in fact arise 
under circumstances which, according to the ordinary course of deal- 
ing and the common understanding of men, show a mutual inten- 
tion to contract. Accordingly it may be said that such an agreement 
may result as a legal inference from the facts and circumstances of 
the case, although not formally stated in words.^ In one aspect the 
promise is even in such a case created by law. But as ordinarily un- 
derstood, the only di£Perence between an express contract and a con- 
tract implied in fact is that in the former the parties arrive at their 
agreement by words, either oral or written, sealed or unsealed, while 
in the latter their agreement is arrived at by a consideration of their 
acts and conduct. In both of these cases there is, in fact, a contract 
existing between the parties, the only difference being in the character 
of evidence necessary to establish it.* It is said that the only diflfer- 
ence between an express contract and an implied contract is that in 
the former all of the terms and conditions are expressed between the 
parties, while in the latter some one or more of the terms and condi- 
tions are implied by law from the conduct of the parties.* Thus 
where one performs for another, with the other's knowledge, a useful 
service of a character that is usually charged for, and the latter ex- 
presses no dissent or avails himself of the service, a promise to pay 
the reasonable value of the service is implied.' A promise to pay is 

20. Wood V, Ayres, 39 Mich. 345, 33 ties an agreement to leave to an adopt- 

Am. Rep. 396; Gannon t;. Brady Brass ed child as an heir the property of the 

Co., 82 N. J. L. 411, 81 Atl. 727, Ann. adopting parent. The proceedings for 

Cas. 1913C 1308; Wells v. Mann, 45 adoption had been taken under a stat- 

N. Y. 327, 6 Am. Rep. 93. ute which was unconstitational because 

Note: 4 L.RJL. 203. of a defect in its title, but were sup- 

1. Highway Com'rs v. Bloomington, posed by the adopting parent as long 

253 HI. 164, 97 N. E. 280, Ann. Cas. as he lived to be valid. 

1913 A 471; Woods v. Ayres, 39 Mich. 2. Berka v. Woodward, 125 Cal. 119, 

345, 33 Am. Rep. 396. 57 Pac. 777, 73 A. S. R. 31, 45 L.R.A. 

In Wright v. Wright, 99 Mich. 170, 420. 
58 N. W. 54, 23 L.R.A. 196, the court 8. Cincinnati, etc., R, Co. v. Bens- 
implied from the conduct of the par- ley, 51 Fed. 738, 2 C. C. A. 480, 19 
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similarly implied where a person, though he is not a subscriber for 
a newspaper, takes it from the post office through which it is regu- 
larly sent to him.* The service or other benefit must, however, not 
have been given as a gratuity ,• and the person benefited must have 
done something from which his promise to pay may be fairly inferred.* 
It has been decided that assent cannot be implied from the reception 
and use of goods, where it appears that the defendant had no knowl- 
edge that they were furnished by the plaintiff, but supposed that he 
received them under a contract made with a third person.^ That de- 
cision seems to be open to criticism. However that may be, there can 
be no doubt that the person receiving service of another must have been 
in a situation in which he was entirely free to elect whether he would 
accept the work, and the election must have influenced the conduct 
of the party with reference to the work.® Again, a promise will not 
be inferred where there are facts wholly inconsistent with the contract 
to be implied,* or where an express promise would be contrary to Islw,^^ 
7. Quasi Contract or Contract Implied in Law. — ^Both express con- 
tracts and contracts implied in fact are based on consent. Evidently 
in view of the fact that these are the contracts which are usually be- 
fore the courts, it has been said that there is no contract without the 
consent of the parties.** Clearly such an observation must have been 
made without regard to the existence of certain legal duties which, 
though of a contractual nature, are not based on consent. These, as 
has already been stated, are sometimes spoken of as contracts implied 
in law, but are more properly called quasi contracts or constructive 
contracts. They are contracts in the sense that they are remediable by 
the contractual remedy of assumpsit. In the case of such contracts, 
the promise is purely fictitious, and is implied, as has already been 
suggested, in order to fit the actual cause of action to the remedy. The 
liability exists from an implication of law that arises from the facts 
and circumstances independent of agreement or presumed intention. 
The intention of the parties in such case is entirely disregarded, 

LJt.A. 796; Seals v. Edmondson, 73 150 S. W. 507, 42 LJR.A.(N.S.) U77; 

Ala. 295, 49 Am. Rep. 51. See Work Chadwick v. Knox, 31 N. H. 226, 64 

AND Labor. Am. Dec. 329. 

4. Fogg V. Portsmouth Atheneum, 7. Boston Ice Co. v. Potter, 123 
44 N. H. 115, 82 Am. Dec. 191. Mass. 28, 25 Am. Rep. 9. 

5. Montgomery County Board of 8. Zottman t;. San Frandsco, 20 Cal. 
Com'rs t;. Ristine, 124 Ind. 242, 24 96, 81 Am. Dee. 96. 

N. E. 990, 8 Lit. A. 461; Shepherd v. 9. Stockett v, Watkins, 2 Gill & J. 

Young, 8 Gray (Mass.) 152, 69 Am. (Md.) 326, 20 Am. Dec. 438. 

Dec. 242. 10. Zottman t;. San Francisco, 20 

Voluntary repairs placed on the Cal. 96, 81 Am. Dec. 96; Chase v. 

lands of another become a part of the Second Ave. R. Co., 97 N. Y. 384, 49 

realty, and cannot be removed. Cald- Am. Rep. 531. 

well t;. Eneas, 2 Mill Const (S. C.) 11. Springfield Fire etc., Ins. Co. v. 

348, 12 Am. Dec. 681. Hull, 51 Ohio St. 270, 37 N. E. 1116, 

6. Noble V. Williams, 150 Ky. 439, 46 A. S. R. 571, 25 L.RAl. 37. 
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while in cases of express contracts and contracts implied in fact the 
intention is of the essence of the transaction. As has been well said, 
in the case of consensual contracts the agreement defines the duty, 
while in the case of quasi contracts the duty defines the contract^' 
The duty, which thus forms the foundation of a quasi contractual 
obligation, is frequently based on the doctrine of unjust enrichment** 
Accordin^y it has been said that neither a statute nor a rule of law 
raises an implied promise. There must always be the fact of a con- 
sideration outside of and in addition to the statute or the rule of law ; 
and the promise is implied rather from the consideration than from 
the statute. The statute or the rule establishes the duty, but the 
consideration raises the implied promise to perform that duty. For 
instance, where one town has been compelled to expend money in 
the necessary support of a pauper who belongs to another town, tiiere 
is an implied promise by the latter town to pay the former one, be- 
cause the former has paid money which the latter ought to have paid. 
To be sure, without the statute there would be no duty to perform. 
But the existence of a duty does not of itself raise any implied prom- 
ise to perform it. There being a consideration in addition to the duty, 
the conditions exist from which the law presumes a promise to have 
been made.** 

8. Coexistence of Express and Implied Contracts. — ^As in physics 
two solid bodies cannot occupy the same space at the same time, so 
in law and common sense there cannot be an express and an implied 
contract for the same thing existing at the same time. This is an 
axiomatic truth. It is only when parties do not expressly agree, that 
the law interposes and raises a promise.*' The same rule has been 
applied to benefits conferred under a special contract, with a third 
person. When there is a contract between two persons for the fur- 
nishing of services or goods to a third, the latter is not liable on an 
implied contract simply because he has received such services or 

12. Board of Highway Com'rs «. 2 Gill & J. (Md.) 326, 20 Am. Dec. 

BloomingtoD, 253 111. 164, 97 N. E. 438; Wheelock v. Freeman, 13 Pick. 

280, Ann. Cas. 1913A 471; Woods v. (Mass.) 165, 23 Am. Dee. 674; Mass- 

Ayres, 39 Mich. 345, 33 Am. Rep. 396; achusetts (General Hospital v. Fair- 

Fairchild v. Bell, 2 Brev. (S. C.) 129, banks, 129 Mass. 78, 37 Am. Rep. 303; 

3 Am. Dec. 702. See Assumpsit, 2 Sullivan v. Detroit, Y. & A. A. Ry., 

R. C. L. 749. 135 Mich. 661, 98 N. W. 756, 106 A. 

18. Dame v. Woods, 73 N. H. 222, S. R. 403, 64 L.R.A. 673; Cashin v. 

60 AtL 744, 70 L.R.A. 133. PHter, 168 Mich. 697, 134 N. W. 

14. Davis «. Seymour, 59 Conn. 531, 482. Ann. Cas. 1913C 697; Yonng v. 
21 Ati. 1004, 13 LHA. 210. Hill, 67 N. Y. 162, 23 Am. Rep. 99; 

15. King V. Woodruff, 23 Conn. 56, Blanchard v. Blanchard, 201 N. Y. 134, 
60 Am. Dee. 625; Walker v. Brown, 94 N. E. 630, 37 LJIjIl.(N.S.) 783; 
28 HL 378, 81 Am. Dec. 287; Waite v. Cutter v. PoweU, 6 T. R. 320, 3 Rev. 
Merrill, 4 GreenL (Me.) 102, 16 Am. Rep. 185, 2 Smith Lead. Cas. 1, 6 Eng. 
Dec. 238; Stockett «. Watkins' Adm'rs, Rul. Cas. 627. 
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goods.** As stated before, the rule that where the parties have come 
to an express contract none can be implied is established. But per- 
haps a more precise statement of the rule is that where the parties 
have made a contract for themselves, covering the whole subject- 
matter, no promise is implied by law.V The mere fact that the par- 
ties have attempted to make an express contract but have not succeeded 
in making it enforceable with lespect to some of its terms does not 
prevent the implication of a promise to pay for benefits conferred 
thereunder. The generally recognized doctrine is that it does not 
follow from the fact that a contract is invalid because the minds of 
the parties did not meet as to some of the essential terms thereof, 
either because of a mutual mistake or uncertainty therein, that a 
party thereto who furnishes material or renders services to the other 
party, relying upon the terms as he understood them, is without a 
remedy. In such case a promise to pay the reasonable value of the 
materials or services is implied.*® Nor is the implication of a promise 
necessarily precluded by the mere fact that an enforceable contract 
had previously been entered into by the same parties. Under some 
circumstances the contract may be treated as having been abrogated, 
and a recovery may be had on an implied promise to pay for benefits 
conferred thereunder.** 

9. Executory and Executed Contracts. — Consensual contracts are 
either executory or executed. Unlike the distinction between express 
contracts and contracts implied in fact, the distinction between an 
executory contract and an executed contract is not based upon the 
evidence necessary to establish it. In fact, these terms may be used 
to describe dififerent stages of the same contract. As an eminent 
jurist has observed, an executory contract is one in which a party 
binds himself to do, or not to do, a particular thing, whereas an exe- 
cuted contract is one in which the object of the agreement is per- 
formed.*® The distinction would seem to relate to the legal effect 
of a contract at two different stages. An executory contract, it is 
said, conveys a chose in action, while an executed contract conveys 
a chose in possession.** What has been said with reference to an 
executed contract may be amplified by saying that an executed con- 
tract consists in the performance of everything necessary to be done 
according to the terms of the contract by the party contracting, so as 

16. Walker t;. Brown, 28 HI. 378, 18. Vickery v. Ritchie, 202 Mass. 
51 Am. Dec. 287; Massachusetts Gen- 247, 88 N. E. 835, 26 LJl.A(N.S.) 
eral Hospital v, Fairbanks, 129 Mass. 810 and note. 

78, 37 Am. Rep. 303; Sullivan v. De- 19. See infra, par. 346, 356. 

troit, Y. & A. A. Ry., 135 Mich. 661, 20. Fletcher «. Peck, 6 Cranch 87, 

98 N. W. 756, 106 A. S. R. 403, 64 3 U. S. (L. ed.) 162. 

LJt.A. 673. 21. Roberts v. Beatty, 12 Pen. ft 

17. Phelps t?. Sheldon, 13 Pick. W. (Pa.) 63, 21 Am. Dec. 410. 
(Mass.) 50, 23 Am. Dec. 659. 
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fully to invest the party contracted with dominion over the thing 
parted with.* Another distinction between an executory and an exe- 
cuted contract is that the former requires affirmative action for its 
establishment, but the latter remains in force until disaffirmed, the 
difference being that in the case of an executory contract the burden 
of proof is on the party seeking to enforce it, while in the case of 
an executed contract, the promisor, if he appears as the actor, must 
sustain the burden of proof in order to set aside the arrangement.* 
10. Void and Voidable Contracts. — ^Attention must also be direct- 
ed to the important distinction between void and voidable contracts. 
Much confusion has resulted from the lack of precision in the use 
of these terms, particularly from the use of the word "void*' as the 
equivalent of "voidable/' • A contract which the law denounces as 
void is necessarily no contract whatever, and the acts of the parties 
in an effort to create one in no wise bring about a change of their 
legal status. The parties and the subject matter of the contract re- 
main in all particulars just as they did before any act was performed 
in relation tiiereto.* Of course, an action cannot be maintained for 
damages for the breach of a void contract.' A void contract is a 
mere nullity. It is obligatory on neither party. It requires no dis- 
affirmance to avoid it, and cannot be validated by ratification. A 
contract wholly void is void as to everybody whose rights would be 
affected by it if valid.* Where one of two mutually dependent pro- 
visions of a contract is void, the parties are not bound by the other 
provision.' A voidable contract, on the other hand, binds one party 
but not the other. It is valid until it is avoided by the party entitled 
to avoid it. Until disaffirmed it is binding. The defect therein may 
be cured by ratification by the party at whose instance it might have 
been avoided.® A person's title under a valid contract which is coupled 

1. DentoDi;. English, 2 Nott & McC. Rep. 329; Macfarland v. Heim, 127 
(S. C.) 581, 10 Am. Dec. 638. Mo. 327, 29 S. W. 1030, 48 A. S. R. 

2. Note: 3 L.RA. 761. 629; McNeil «. Durham & C. R. Co., 

3. AUen v. Berryhill, 27 la. 534, 1 135 N. C. 682, 47 S. E. 765, 67 L.R.A. 
Am. Rep. 309; Blinn v. Schwartz, 177 227; Bradfeldt t?. Cooke, 27 Ore. 194, 
N. Y. 252, 69 N. E. 542, 101 A. S. R. 40 Pac. 1, 50 A. S. R. 701. 

806. Note: 18 A. S. R. 575. 

4. Tate v. Gaines, 25 Okla. 141, 105 A void contract is binding upon 
Pac. 193, 26 L.R.A.(N.S.) 106. neither party, and cannot be ratified. 

5. Jordan v. Greensboro Furnace If ratified in form, it is a new contract, 
Co., 126 N. C. 143, 35 S. E. 247, 78 and takes effect only from the date of 
A. S. R. 644. the attempted ratification. Blinn t^. 

6. KeUogg V. Howes, 81 Cal. 170, Schwarz, 177 N. Y. 252, 69 N. E. 542, 
22 Pac. 509, 6 LJI.A. 588 and note; 101 A. S. R. 806. 

Austin V. Davis, 128 Ind. 472, 26 N. E. 7. Mailhot v. Turner, 157 Mich. 167, 
890, 25 A. S. R. 456, 12 L.R.A. 120; 121 N. W. 804, 133 A. S. R. 333. 
Breckenridge v. Ormsby, 1 J. J. Marsh. 8. Briggs v. Chamberlain, 47 Colo. 
(Ky.) 236, 19 Am. Dec. 71; Porter- 382, 107 Pac. 1082, 135 A. S. R. 223; 
field V. Butler, 47 Miss. 165, 12 Am. Breckenridge's Heirs v. Ormsby, 1 J. 
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with a voidable contract will not be affected by the avoidance of the 
latter contract.* 

n. Assent 

Persons Who Must Assent 

11. Promisor and Promisee. — ^From the statement that the mod- 
ern conception of a contract is that it is an assumptual obligation it 
is apparent that the promisor's assent is essential to the formation of 
a contract. Except to the extent that in quasi contracts the requisite 
assent is supplied by law, no contract can exist without the assent 
of the person on whom the obligation rests. The assent of the prom- 
isor alone is, however, insufficient, for a consensual contract requires 
the concurrence of intention of two parties one of whom promises 
something to the other, who on his part accepts such promise.*® 
Both parties must give their assent before a contract can come into 
existence. The assent of one of the parties without the assent of the 
other is insufficient.** According to some authorities, the necessity 
that the promisee as well as the promisor shall assent precludes a 
person in his individual capacity from making a contract with himself 
in a representative capacity.** 

12. Third Person. — ^Although the promisee as well as the promisor 
must assent to the terms of the contract, the assent of third persons 
is not necessary unless such assent is made a condition upon which 
the formation of the contract depends. It is true that in order to 
bind the person contractually his assent is necessary. For instance, 
in the case of an agreement between two persons made for the pur- 
pose of substituting one of them in the place of the other as debtor 
or creditor, the assent of the creditor in the one case and of the debtor 

J. Marsh. (Ky.) 236, 19 Am. Dee. 71; Am. Dee. 409; Tegler v. Shipman, 33 

Och V. Missouri, K. & T. Ry. Co., 130 la. 194, 11 Am. Rep. 118; Strasburg 

Mo. 27, 31 S. W. 962, 36 L.R.A. 442; R. Co. v. Echtemacht, 21 Fa, St. 220, 

Blinn v. Schwartz, 177 N. Y. 252, 69 60 Am. Dec. 49; Gorham's Adm'rs v. 

N. E. 542, 101 A. S. R. 806; Bradfddt Meacham's Adm'rs, 63 Vt. 231, 22 Atl. 

V. Cooke, 27 Ore. 194, 40 Pac. 1, 50 572, 13 L.R.A. 676. And see supra, 

A. S. R. 701. par. 2. 

Note: 18 A. S. R. 575. 11. Eskridge v. Glover, 5 Stew. & P. 

Where heirs, after coming of age, (Ala.) 264, 26 Am. Dec. 344; Sears 

voluntarily refuse to do equity by re- v. Kings County El. Ry. Co., 152 

storing a party to his original rights, Mass. 151, 25 N. E. 98, 9 LJEt.A. 117; 

against whom they claim a rescission Justice t;. Lang, 42 N. Y. 493, 1 Am. 

of a contract made with their ancestor, Rep. 576; Do<£on «. MeAdams, 96 N. 

such act will be deemed a ratification C. 149, 2 S. £. 453, 60 Am. Rep« 408; 

of the contract of the ancestor. Hunt Johnston v. Fessler, 7 Watts (Pa.) 

V. Turner, 9 Tex. 385, 60 Am. Dec. 167. 48, 32 Am. Dec. 738. 

9. Lowman v. Sheets, 124 Ind. 416, 12. Allin v. Shadbume's Ex^r, 1 
24 N. E. 351, 7 LJt.A. 784. Dana (Ky.) 58, 25 Am. Dec 121 and 

10. Moore v. Pierson, 6 la. 279, 71 note. 
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in the other is neoessary in order to effect a novation.^' With respect 
to contracts made for Uie benefit of the third person, there is likewise 
a mooted question whether the beneficiary must assent thereto in 
order to avail himself of its provisions, or in order to prevent the 
parties from rescinding the contract.** It should be observed, how- 
ever, that in such case the beneficiary is required to assent only for 
the purpose of bringing him into privity with the promisor. The 
contract between the promisor and tiie promisee is complete irrespec- 
tive of the beneficiary's assent, unless, as already intimated, his assent 
is made a condition upon which the formation of the contract de- 
pends. 

Capacity to Assent 

13. Generally. — ^When actual assent is required, it involves the 
necessity of persons capable of assenting. Of course, this is not so 
in the case of quasi contracts. The basis of the liability in such a 
case is a duty imposed by law, and such a duty may be imposed on 
persons who have no capacity to assent.*' But as actual assent is 
required in the case of a consensual contract, it is necessary that there 
should be a party capable of contracting and a party capable of being 
contracted with.** In some instances, however, the incapacity of 
one of the parties to assent renders the contract not void but void- 
able. The avoidance of the contract is optional with such party, al- 
though it is binding on the other party.*' Moreover, in the case of a 
transfer of property to a person incapable of assenting thereto, assent 
is sometimes either dispensed with or presumed by law.*® 

14. Legal Ability. — Irrespective of their mental capacity some 
persons are treated by the common law as being legally disabled from 
contracting. A married woman's legal existence was regarded by the 
common law as being merged in that of her husband. In some in- 
stances the necessities of the case compelled even the common law 
courts to relax the rigidity of the rule, as, for instance, where a 
wife was abandoned by her husband. In time equity courts began 
to recognize the right of a married woman to contract with reference 
to her separate property. Moreover, changed social conditions have 
in recent years resulted in the removal by statute in many jurisdic- 

13. See Novation. ties to enter into it is as no contract ; 

14. See infra, par. 276. it is as if no attempt at an agreement 

15. See infra, par. 17. had ever been made. Portland v, Bitu- 

16. Justice V. Lang, 42 N. Y. 493, 1 minous Pav. Co., 33 Or. 307, 52 Pac. 
Am. Rep. 576; Gorham's Adm'rs v. 28, 72 A. S. R. 713, 44 L.R.A. 527; 
Meacham's Adm'rs, 63 Yt. 231, 22 AtL Hasbrouck t;. Milwaukee, 13 Wis. 37, 
672, 13 L.R.A. 676. 80 Am. Dec. 718. 

A contract void for want of capacity 17. See infra, par. 17. 
in one or both of the contracting par- 18. See Dkbdb. 
R. C. L. VoL VI.— 38. 593 
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tions of a married woman's disability to contract.** Unlike the case 
of married women the legal disability of infants is based largely on 
their presumed mental incapacity. But though that is its basis, the 
disability is a legal one. Majority is arbitrarily fixed at a certain 
age. Though long before reaching their majority many persons 
may be mentally capable of assenting to a contract, the courts do 
not as a rule undertake to inquire whether a particular person classed 
as an infant possesses such capacity. The contractual capacity of in- 
fants has in some jurisdictions been extended by statute. At present 
there seems to be a tendency to remove the legal disability and to 
substitute for it a test based on mental capacity.** To the extent that 
corporations do not possess the unlimited contractual capacity of nat- 
ural persons, they are likewise under a legal disability. Created for 
definite purposes, their capacity to contract is usually deemed to be 
limited to transactions necessary to the carrying out of those purposes. 
The disability of corporations has not been as extensive as that of 
infants in view of the application by many courts of the doctrine of 
estoppel to executed ultra vires contracts.* 

15. Mental Capacity Generally. — ^A person may be incapacitated 
from assenting to a contract not only by reason of legal disability but 
because of mental incapacity. That a person who is non compos 
mentis does not possess mental capacity to make a contract does not 
appear ever to have been questioned. Until about the year 1330 the 
common law, without deviation, recognized the right of the party 
himself, to rely upon and prove his own insanity as a means of avoid- 
ing any contract made during his insanity. There are authorities 
to the same effect of even a somewhat later date. But this right 
was limited in decisions rendered during the time of Edward III 
and Henry VI. In time the later decisions came to be regarded as 
expressive of the common law rule on the subject. It has accordingly 
been stated by Lord Coke that no man of full age shall be, in any 
plea to be pleaded by himself, received by the law to stultify him- 
self and to set up his own disability in avoidance of his acts. As a 
reason for the rule that a man should not be permitted to stultify 
himself, it was said that when he recovers his memory, he cannot know 
what he did when he was non compos mentis. In defense of the rule 
it was also urged that a greater amount of fraud and injustice would 
be likely to ensue by allowing men to stultify themselves in order 
to avoid their contracts, than by refusing them permission to do so 
for that purpose. This position is founded on an assumption of the 
fact that it is exceedingly easy to counterfeit madness without being 
detected; or that of those who do deceitfully pretend to be insane the 
far greater number escape detection; and consequently, but for this 

10. See Husband and Wife. 1. See Corporations. 

20. See Infants. 
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maxim, the appearance of lunacy would be very frequently put on, 
for the purpose of practicing imposition and fraud. The position, 
however, is not sustained by fact. The existence of any basis for such 
an assumption has been denied, and the rule has been severely criti- 
cised by many writers as being in defiance of natural justice and the 
universal practice of all the civilized nations of the world. No doubt 
as a result of such criticism, the later rule has been abandoned. The 
doctrine that a person shall not be allowed to stultify himself may 
therefore be regarded as exploded.' Under the modem decisions, the 
right of an alleged insane person to avoid his contracts generally de- 
pends upon the degree of his mental incapacity.* 

16. Mental Capacity of Deaf Mute. — ^At common law a person 
who was deaf, dumb and blind from his nativity seems to have been 
treated as a person non compos mentis. He was considered incapable 
of understanding on the ground that he lacked the senses which fur- 
nish the mind with ideas. Whether a person who was bom deaf 
and dumb merely was in the same category is not so clear. At all 
events, such a person is not now considered to be non compos mentis. 
Modem inventions, it has been suggested, may have helped to restore 
these unfortunates to their proper station in society. At present a 
deaf mute's legal ability to contract depends upon his actual mental 
capacity. At the most he is only prima facie incompetent to make a 
contract.* 

17. Completely Intoxicated Person. — ^As in the case of an insane 
person the fact that a person who is completely intoxicated has not the 
mental capacity to make a contract appears never to have been dis- 
puted. Nevertheless the right to avoid a contract made while volun- 
tarily intoxicated was formerly denied. The doctrine that a man of 
full age should not be allowed to stultify himself by setting up his 
own incapacity in avoidance of his acts * was reinforced by the argu- 
ment that a person voluntarily intoxicated is responsible for his con- 
dition. It has been seen that the doctrine of stultification has been 
abandoned. The rule that the person alleging his incapacity should 
be bound by his contract because intoxication is his voluntary act was 
at first relaxed by allowing him to show that his condition was 
brought about by the other party. But a more rational view now 
prevails. The law now regards the fact of intoxication and not the 
cause of it, and regards that fact as affording proof of want of mental 
capacity. A completely intoxicated person is generally placed on the 

2. Owings' Case, 1 Bland (Md.) 8. See Insanitt. 

370, 17 Am. Dec. 311; Cameron-Bark- 4. Brown v. Brown, 3 Conn. 299, 8 

ley Co. V, Thornton Light & Power Am. Dec. 187; Alexier v. Matzke, 151 

Co., 138 N. C. 365, 50 S. E. 695, 107 Mich. 36, 115 N. W. 251, 123 A. S. R. 

A. S. R. 532; Barrett v. Buxton, 2 255, 14 Ann. Cas. 52 and note. 

Aikens (Vt.) 167, 16 Am. Dec. 691. 5. See supra, par. 15. 
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same footing as persons of unsound mind. One deprived of reason 
and understanding by reason of dnmkenness is, for the time, as un- 
able to consent to the terms of a contract as are persons who lack 
mental capacity by reason of insanity or idiocy. A person who at the 
time of making a contract is completely intoxicated may avoid his 
contract notwithstanding the fact liiat his intoxicated condition may 
have been caused by his voluntary act and not by the contrivance 
of the other party to the contract,* unless the contract sought to be 
repudiated is merely the formal execution of a prior agreement, made 
when the party was not intoxicated.' Some courts have even gone to 
the extent of saying that a contract by a person who is completely in- 
toxicated is void.^ The word "void" seems, however, to have been 
used as the equivalent of "voidable." At all events such statements, 
if they are to be taken literally, are opposed to the weight of authority 
which supports the rule that a contract entered into by a party who is 
so drunk as not to know what he is doing is voidable only, and not 
void, and may be ratified by such party when he becomes sober.* In 
fact he will be deemed to have ratified the contract unless within a 
reasonable time after becoming sober he takes steps to disaffirm it.** 
A third person cannot therefore invalidate a contract by an intoxicat- 
ed person if the real party affected does not repudiate the same.** 
Moreover, with regard to contracts which it is sought to avoid on the 
ground of intoxication there is a distinction between express and im- 
plied contracts. The defense that a contract was entered into while 



6. Wright V. Waller, 127 Ala. 557, 
29 So. 57, 54 L.R.A. 440 and note; 
Swan V. Talbot, 152 Cal. 142, 94 Pac. 
238, 17 LJl.A.(N.S.) 1066; NeweU 
V. Fisher, 11 Smedes & M. (Miss.) 
431, 49 Am. Dec. 66; Cameron Bark- 
ley Co. V. Thornton Light & Power 
Co., 138 N. C. 365, 50 S. E. 695, 107 
A. S. R. 532 and note; French v. 
French, 8 Ohio 214, 31 Am. Dec. 441; 
Bush V. Breinig, 113 Pa. St. 310, 6 
Atl. 86, 57 Am. Rep. 469; Wade v. 
Colvert, 2 MiU Const. (S. C.) 26, 12 
Am. Dec. 652 and note; Re3molds v, 
Dechauns, 24 Tex. 174, 76 Am. Dec. 
101; Barrett v, Buxton, 2 Aikens (Vt.) 
167, 16 Am. Dec. 691; Wigglesworth 
V. Steers, 1 Hen. & M. (Va.) 70, 3 
Am. Dec. 602; MiUer v. Sterringer, 66 
W. Va. 169, 66 S. E. 228, 25 L.R.A. 
(N.S.) 596 and note. 

Notes: 21 Am. Rep. 32; 2 L.R.A. 
<N.S.) 666; 8 Ann. Cas. 255. 

In the earlier New Jersey cases the 
opinion seems to have been expressed 



that a contract cannot be avoided on 
ground of intoxication merely. Crane 
V. Conklin, 1 N. J. Eq. 346, 22 Am. 
Dec. 519. 

But in the later decisions the rule 
is adopted that a contract may be 
avoided by a party who was so drunk 
as to be deprived of his reasoning 
faculty. Burroughs v. Richman, 13 N. 
J. L. 233, 23 Am. Dec. 717. 

Notes: 107 A. S. R. 540; 8 Ann. 
Cas. 255. 

7. Note: 25 L.R.A.(N.S.) 599. 

8. Cameron Barkley Co. v. Thornton 
Light & Power Co., 138 N. C. 365, 50 
S. B. 695, 107 A. S. R. 539 and note. 

9. Joest V. Williams, 42 Ind. 565, 13 
Am. Rep. 377; Carpenter v, Rodgers, 
61 Mich. 384, 28 N. W. 156, 1 A. S. 
R. 595; Bush v. Breinig, 113 Pa. St. 
310, 6 Atl. 86, 57 Am. Rep. 469. 

Notes: 12 Am. Dec. 653; 107 A. S. 
R. 539, 543; 54 L.R.A. 448, 449. 

10. Note: 25 L.R.A.(N.S.) 600, 

11. Note: 54LJIA.453. 
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the defendant was intoxicated to such an extent as not to be con- 
scious of what he was doing, will not avail him when the action is 
not upon the express contract or promise, but for the recovery, on 
the theory of an implied contract, of the consideration received by 
him. A person thus intoxicated is liable on an implied contract for 
necessaries furnished him, whether such contract was made by himself 
or by some one else acting in his behalf.^* 

18. Partially Intoxicated Person. — ^Under the modem rule, as 
stated in the preceding paragraph, the element of voluntariness is 
ehminated in considering the effect of intoxication on mental capacity 
to contract Nevertheless it has been suggested that to permit con- 
tracts to be avoided for partial intoxication would enable persons to 
make drunkenness a cloak for fraud.*' However, it seems that it was 
not such a consideration, but the fact that a person may be partially in- 
toxicated without being completely incapacitated to contract, that im- 
pelled the courts to attempt to define the degree of intoxication which 
will be a ground for avoiding a contract. The degree of intoxication 
necessary to avoid a contract has been variously stated by the courts. 
There is however little difference in their conclusions. The rule gen- 
erally recognized at the present time is that the intoxication of a party 
which will invalidate a contract entered into by him must be such as 
to render him incapable of knowing what he is doing, or to deprive 
him of the powers of reasoning and imderstanding to such an extent 
that he fails entirely to comprehend the consequences of his acts. In 
order to set aside a contract on the ground of drunkenness it is not 
sufficient that the party was under undue excitement from the use of 
liquor. It must have been used to that degree which may be called 
excessive, where the party is utterly deprived of his reason and un- 
derstanding.** The law does not gauge contractual competency by 
the standard of mental capacity possessed by reasonably prudent men. 
A man is not incapacitated because of intellectual limitations arising 
from intoxication or what not, which prevent him from giving to a 
proposed contract all the consideration that a reasonably prudent man 
would be able to give it. Indeed, that test has no relation to mental 
capacity. One may sufficiently understand a contract, and the nature 
and effect of his entering into it, to be fully bound by it, though he is 

12. Notes: 12 Am. Dec 654; 107 A. note; Martin v. Hersh, 231 HI. 384, 
S. R. 545; 54 L.R.A. 451. 83 N. E. 164, 13 L.R.A.(N.S.) 1000; 

13. Woodson v. Gordon, Peck Kuhlman v. Wieben, 129 la. 188, 105 
(Tenn.) 196, 14 Am. Dec. 743; Wade N. W. 445, 2 L.R.A.(N.S.) 666 and 
u. Colvert, 2 Mill Const. (S. C.) 26, 12 note; Duker v. Franz, 7 Bush (Ky.) 
Am. Dec 562 and note. 273, 3 Am. Rep. 314; Cameron Bark- 

14. Wright V. Waller, 127 Ala. 557, ley Co. u. Thornton Light & Power 
29 So. 57, 54 LJI.A. 440 and note; Co., 13(8 N. C. 365, 50 S. E. 695, 107 
Cook V. Bagnell Timber Co., 78 Ark. A. S. R. 532 and note. 

47, 94 S. W. 695, 8 Ann. Cas. 251 and Note: 25 L.RA.(N.S.) 596 et seq. 
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capable of only a very much less consideration of it than would be 
bestowed by a man of ordinary prudence.** It should be noted, how- 
ever, that complete intoxication is necessary only where the contract is 
sought to be avoided on the ground of mental incapacity. Where the 
avoidance is sought on the ground of fraud, even partial intoxication 
may be sufficient if it was brought about by the act or connivance of 
the other party or if an undue advantage was taken of the intoxicated 
person.** 

19. Habitual Drunkard. — ^A person who is habitually intoxicated 
is not ipso facto incompetent to make a contract. In the absence of 
an inquisition finding him to be a habitual drunkard, his contracts 
cannot be avoided unless it c^pears that he was incapable of under- 
standing the transaction in which he was engaged. In other words, 
a drunkard is not an incompetent, like an idiot, or one generally in- 
sane. His incompetency can only be established by showing that at 
the time of the act in question his understanding was clouded, or his 
reason dethroned, by actual intoxication.*' Accordingly, it may be 
said that though a person's mental faculties may be so far prostrated 
by long continued habits of intoxication, as to render him for a con- 
siderable part of the time incompetent to make a contract, yet con- 
tracts made by him at intervals when he appears sober and rational 
cannot be avoided on th(B ground of imbecility alone, unless they are 
so far unreasonable and unequal as to afford evidence that his appear- 
ance was deceptive, and his intellect in reality clouded and confused, 
and that an unfair advantage was taken of his condition. In the 
latter event equity will always afford relief by setting the contract 
aside.*® However, one found by inquisition to be a habitual drunk- 
ard is, generally ^)eaking, rendered thereby incompetent to make 
contracts until he is permitted to resume control of his estate. This 
is because an inquisition, by which a person is found to be of un- 
sound mind and incapacity and not able to conduct his own affairs, 
in consequence of his habitual drunkenness, is conclusive evidence of 
the incapacity of such person to contract in any manner until such 
incapacity is removed.** Moreover, an inquisition finding a person 
to be a habitual drunkard is prima facie evidence of incompetency 
at any time covered by the finding, and the burden is upon the person 
setting up the contract of such drmikard to show that he had capacity 
at the time of its execution, and in such case it must be shown that 
such drunkard had memory and judgment enough to understand 
the character of the act, and the legal responsibility entailed thereby.** 

15. Wright V. WaUer, 127 Ala. 557, 18. Note: 107 A. S. R. 546. 

29 So. 57, 54 L.R.A. 440. 19. Wadsworth v. Sharpsteen, 8 N. 

16. See infra, par. 50. Y. 388, 59 Am. Dec. 499. 

17. Wright V. Fisher, 65 Mich. 275, Notes:- 21 Am. Rep. 30; 107 A. S. 
32 N. W. 605, 8 A. S. R. 886. R. 547; 54 L.R.A. 449. 

Notes: 107 A. S. R. 545 et aeq.; 8 20. Notes: 107 A. S. R. 547; 54 
Ann. Cas. 255. L.R.A. 450. 
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20. Person under Influence of Opiates. — The element of blame- 
worthiness which for a time obscures the mental incapacity of per- 
sons under the influence of alcoholic intoxicants would seem to be 
absent in the case of a person under the influence of opiates taken to 
alleviate pain. There is therefore no doubt that a contract by a person 
who is mentally incapacitated by opiates, taken under such circum- 
stances, is voidable.^ To avoid a contract on this ground it must 
appear that at the time of making the contract the person in question 
was mentally incapacitated to such an extent as to be unable to un- 
derstand the effect thereof, or, in case his mental incapacity is not so 
great, that his mental condition was known to the adverse party. In 
the latter case it seems that the ground of avoiding the contract would 
be, not mental incapacity, but fraud.* 

Sufficiency of Assent 

21. Generally. — In order that a contract may be formed there must 
be, as has been seen, a concurrence of intention between a promisor 
and a promisee.* Frequently this idea is expressed by saying that 
it is essential to the formation of a contract that there should be a 
"meeting of the minds" of the parties. It must appear that their 
minds met on the same distinct and definite terms.* There must 
be, it has been said, that "connection, mutuality of will and interac- 
tion of parties" generally expressed, though not very clearly, by the 
term "privity."* 

22. Expression of Assent — ^Although it is necessary that the minds 
of the parties should "meet," it is not necessary that the assent of 
both parties should be given at the same instant.* A mere expres- 
sion of intention is, however, not equivalent to assent to the formation 
of a contract. The assent must be given for the purpose of forming a 
contractual relation, or, as is sometimes said, the expression of inten- 
tion must be promissory and contractual in its nature.' Therefore a 
transaction does not constitute a contract if it is entered into by way of 
frolic and banter.* However, the meeting of minds, which is essen- 
tial to the formation of a contract, is not determined by the secret 

1. Gibson v. Western New York, Am. Rep. 396. 

etc., R. Co., 164 Pa. St. 142, 30 Atl. 6. Sanford t;. Howard, 29 Ala. 684, 

308, 44 A. S. R. 586. 68 Am. Dec. 101; Moore v. Pierson, 

Note: 39 L.R.A. 262. 6 la. 279, 71 Am. Dec. 409. 

2. Cooney v. Lincoln, 21 R. I. 246, 7. Eggers v. Anderson, 63 N. J. Eq. 
42 Atl. 867, 79 A. S. R. 799. 264, 49 Atl. 578, 55 L.R.A. 670; Adams 

3. See supra, par. 11. v. Gillig, 199 N. Y. 314, 92 N. E. 670, 

4. Hartford & N. H. R. Co. v. Jack- 20 Ann. Cas. 910, 32 L.RA.(N.S.) 
son, 24 Conn. 514, 63 Am. Dec. 177; 127; Jackson v. Stearns, 58 Ore. 67, 
Tegler v. Shipman, 33 la. 194, 11 113 Pac. 30, Ann. Cas. 1913A 284, 37 
Am. Rep. 118; Eberts u. Selover, 44 L.R.A.(N.S.) 639. 

Mich. 519, 7 N. W. 225, 38 Am. Rep. 8. Keller t;. Holderman, 11 Mich. 
278. 248, 83 Am. Dec. 737, 

6. Woods V. Ayres, 39 Mich. 345, 33 
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intentions of the parties, but by their expressed intentions, which 
may be wholly at variance with the former.* The parties must be 
consenting bargainers personally or by delegation, and their coming 
together in contract relation must be manifested by some intelligible 
conduct, act or sign. Otherwise no contract is shown.** In some juris- 
dictions it is provided by statute that a voluntary acceptance of the 
benefit of a transaction is equivalent to a consent to all the obligations 
arising from it so far as the facts are known or ought to be known to 
the person accepting.** Assent may be indicated by conduct or ac- 
quiescence,** imless such conduct does not furnish a basis from which 
an intention to assent may be inferred,** But although circumstances 
may exist which will impose a contractual obligation by mere silence, 
yet such circumstances are exceptional in their character, and of rare 
occurrence; and no legal liability can arise out of the mere silence 
of the party sought to be affected, unless he was subject to a duty 
of speech which was neglected, to the harm of the other party.** 
Whether the parties assented to a contract is a question of law when 
the facts are not disputed.** 

23. Offer or ProposaL — ^A contract is ordinarily formed by an oflfer 
and an acceptance. In order to constitute a proposal which may be 
converted into a contract by acceptance, the offer need not be ad- 
dressed to a particular individual. A binding obligation may even 
originate in advertisements addressed to the general public.** But to 
whomsoever it is addressed, an offer, to be binding, must be definite,*' 
although the offeror may be bound by an offer to sell which allows 
the offeree to determine the quantity which he will accept.** An of- 
fer, to constitute a contract, must be one which is intended of itself to 

9. Hudson u. Columbian Transfer Atl. 185, 3 L.R.A. 122. 

Co., 137 Mich. 255, 100 N. W. 402, 109 14. Royal Ins. Co. v. Beatty, 119 

A. S. R. 679. Pa. St. 6, 12 Atl. 607, 4 A. S. R. 622. 

10. Wood V. Ayres, 39 Mich. 345, 33 15. McPherson v, Fargo, 10 S. D. 
Am. Rep. 396. 611, 74 N. W. 1057, 66 A. S. R. 723. 

11. HalseU v. Renfrew, 14 Okla. 16. BuU v. Talcott, 2 Root (Conn.) 
674, 78 Pac. 118, 2 Ann. Cas. 286. 119, 1 Am. Dec. 62; Vigo Agricultural 

12. Braun v. S. F. Hess & Co., 187 Soc. v. Brumfiel, 102 Ind. 146, 1 N. 
lU. 283, 58 N. E. 371, 79 A. S. R. 221; E. 382, 52 Am. Rep. 657; Anderson v. 
Lyndon Sav. Bank v. International Public School, 122 Mo. 61, 27 S. W. 
Co., 78 Vt. 169, 62 Atl. 50, 112 A. S. 610, 26 L.R.A. 707; Williams v. Car- 
R. 900; Manufacturers' etc., Inspec- wardine, 4 B. & Ad. 621, 24 E. C. L. 
tion Bureau v. Everwear Hosiery Co., 126, 1 N. & M. 418, 5 C. & P. 566, 6 
152 Wis. 73, 138 N. W. 624, Ann. Cas. Eng. Rul. Cas. 133 and note. 

1914C 449, 42 L.R.A.(N.S.) 847. 17. Cherokee Tanning Extract Co. 

18. Payment by councils of a bor- v. Western Union Tel. Co., 143 N. C. 

ough, for some years, for water ac- 376, 55 S. E. 777, 118 A. S. R. 806; 

tudly furnished under a void contract, Moulton v. Kershaw, 59 Wis. 316, 18 

creates no contract to accept and pay N. W. 172, 48 Am. Rep. 516. 

for it in the future. Milford v. Mil- 18. MouJton v. Kershaw, 59 Wis. 

ford Water Co., 124 Pa. St 610, 17 316, 18 N. W. 172, 48 Am. Rep. 516. 
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ereate legal relations on acceptance^ and if it is an offer merely to 
open negotiations which may ultimately result in a contract it is not 
binding. An invitation to enter into negotiations is not an offer 
which can be converted into a contract by acceptance. Such a pro- 
posal may not be an offer to contract but merely a suggestion to in- 
duce offers by others.** General offers must therefore be distin- 
guished from general invitations to make offers. Performance of the 
conditions of the former makes a legally binding contract, whereas 
compliance with the requirements of the latter is nothing more than 
an offer, which may or may not be accepted by the other party .*• Care 
should be taken not to construe as offers letters which are intended 
merely as preliminary negotiations.* From the nature of the sub- 
ject, the question whether certam acts or conduct constitute a definite 
proposal upon which a binding contract may be predicated without 
any further action on the part of the person from whom it proceeds, 
or a mere preliminary step, which is not susceptible, without further 
action by such party, of being converted into a binding contract, de- 
pends upon the nature of the particular acts or conduct in question, 
and the circumstances attending the transaction ; and it is impossible 
to formulate a general principle or criterion for its determination.^ 
But even where the offer is a definite one, it is necessary that it 
should be communicated or published,* although the fact that it has 
been communicated or published may sometimes be inferred from 
the surrounding circumstances or from the fact that the offeree knows 
of the offer.* 

24. Offer by Telegraph. — ^The fact that the offeror and the offeree 
are at different places often necessitates the transmission of the offer 
by mail or telegraph. Where the offer is sent through the mails, 
alterations do not take place during transmission. But where the 
offer is made by telegraph it frequently happens that the message is 
negligently altered during transmission. In such cases the question 
arises whether the offeror is bound by the message as delivered to the 
offeree. The answer to this question depends upon whether the tele- 

19. Benton v. Springfield Young Note: 110 A. S. R. 754. 
Men's Christian Assoc, 170 Mass. 534, 2. Note: 4 L.R.A.(N.S.) 178. 

49 N. E. 928, 64 A. S. R. 320; Ander- 8. Sears v. Kings County El. Ry. 

son V. Public School, 122 Mo. 61, 27 Co., 152 Mass. 151, 25 N. E. 98, 9 

S. W. 610, 26 L.R.A. 707; Cherokee L.R.A. 117. 

Tanning Extract Co. v. Western Union A promise made to one person to 

Tel. Co., 143 N. C. 376, 55 S. E. 777, pay money to another cannot be re- 

118 A. S. R. 806. lied upon by the latter if it was not 

20. Note: 6 Eng. Rul. Cas. 136. communicated, or intended to be com- 
1. Cherokee Tanning Extract Co. v, municated, to him. Grinnell v. Cook, 

Western Union Tel. Co., 143 N. C. 376, 3 Hill (N. Y.) 485, 38 Am. Dec. 663. 
55 S. E. 777, 118 A. S. R. 806; Moul- 4. Sears v. Kings County El. Ry. 
ton V. Kershaw, 59 Wis. 316, 18 N. W. Co., 152 Mass. 151, 25 N. E. 98, 9 
172, 48 Am. Rep. 5ia L.R.A. 117. 
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graph company is to be regarded as the agent of the sender. In the 
early days of communication by telegraph, when cases began to find 
their way into the English and Scotch courts, it was held by those 
courts that the law of agency did not apply, and that the company 
should not be treated as an agent of the sender of a message, but 
rather as an agency of the government. There the telegraph is un- 
der the control of the government and is operated in connection with 
the postofiice department, and the cases were apparently decided on 
the theory that the government is not responsible for the negligence 
or mistakes of its clerks and servants. In the United States, where the 
telegraph is under private control, the courts are not in harmony on 
this question. In some jurisdictions the conclusion has been reached 
that in view of the character of the service rendered by a telegraph 
company and the fact that the sender of the message is as powerless 
to control the conduct of the company as if it were owned by the 
government, the telegraph company should be considered an inde- 
pendent contractor and not the sender's agent to the extent of being 
able to bind him by its negligence.*^ It has been suggested that if 
it should be conceded that the company is the agent of the sender of 
the message, that agency can in no sense extend to the change or 
alteration of the message. The agency would be special, and limited 
to the identical message authorized by the sender, and the sendee and 
everyone else has notice that the company has no authority from the 
sender to deliver to him or to anyone else an altered or changed 
message, or one in any manner different from the one filed in the 
transmitting office.* A majority of the American courts that have had 
occasion to pass on this question have, however, reached the con-, 
elusion that the person who takes the initiative in using the tele- 
graph as a medium of communication makes the telegraph company 
his agent for the purpose of communicating his message. It would 
be hard that the negligence of the telegraph company, or an error 
in transmission resulting from uncontrollable causes, should impose 
upon the innocent sender of a message a Uability he never author- 
ized or contemplated. It would be equally hard that the innocent 
receiver, acting in good faith upon the message as received by him, 
should, through such error, lose all claim upon the sender. The 
safer and more equitable rule, and the rule the public can most 
easily adapt itself to, is that as between sender and receiver, the party 
who selects the telegraph as the means of communication shall bear 
the loss caused by the errors of the telegraph company.^ Of course, 

6. Strong v. Western Union Tel. 6. Strong v. Western Union Tel. 

Co., 18 Idaho 389, 109 Pae. 910, Ann. Co., 18 Idaho 389, 109 Pac. 910, Ann. 

Cas. 1912A 55, 30 L.R.A.(N.S.) 409; Cas. 1912A 55, 30 L.R.A.(N.S.) 409. 

Pepper v. Western Union Td. Co., 87 7. Ayer v. Western Union Tel. Co., 

Tenn. 554, 11 S. W. 783, 10 A. S. R. 79 Me. 493, 10 AU. 495, 1 A. S. R. 

699, 4 L.R.A. 660. 353. 
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the rule above stated presupposes the innocence of the receiver, and 
that there is nothing to cause him to suspect an error. If there is any- 
thing in the message, or in the attendant circumstances, or in the prior 
dealings of the parties, or in anything else indicating a probable error 
in the transmission, good faith on the part of the receiver may re- 
quire him to investigate before acting.® 

25. Continuing Offer or Option. — Frequently, a proposal is made 
to be accepted within a specified time. Such a proposal constitutes a 
continuing offer.* The effect of such an offer has given rise to much 
discussion, and was for a time involved in doubt. At present, however, 
it appears to be settled that such an offer confers on the offeree no 
greater right than is conferred by an ordinary offer; that is, the right 
to accept before the offer is withdrawn.*® A continuing offer is not 
a contract because it does not necessarily involve the assent of both 
parties, which is essential to the formation of a contract How- 
ever, it is otherwise if the offeror and the offeree agree that the offer 
is to remain open for a certain time. Such agreements, which are 
frequently made in connection with offers to sell property, are usu- 
ally termed options. An option to sell is a standing offer to sell to the 
person and upon the terms named in the option, and an agreement to 
keep the proposition open for acceptance for the time stated. In an 
option there are therefore two distinct elements — one, the contract 
to sell, which is an imcpmpleted contract until it is accepted ; and the 
other, the agreement to give the optionee a certain time within which 
to exercise his option of accepting and becoming bound upon the 
first contract, which is a completed contract** But though it is a con- 
tract so far as mutual assent is concerned, an option confers no rights 
unless it possesses the elements necessary to an enforceable contract. 
One of these requisites is a consideration.** Therefore unless an op- 
tion is supported by a consideration, it is for practical purposes of no 
greater efficacy than a continuing offer.** 

26. Revocation of Offer or Option. — ^As no contract is complete 
without the mutual assent of the parties, an offer imposes no obliga- 
tion until it is accepted according to its terms. So long as the offer 
has been neither accepted nor rejected, the negotiation remains open, 
and imposes no obligation upon either party. The one may decline to 

Notes: 93 Am. Dec. 614, 515; 110 101 S. W. 964, 128 A. 8. R. 259, 10 

A. S. R. 743 et seq. L.R.A.(N.S.) 195; Trogdon v. Wil- 

8. Ayer v. Western Union Tel. Co., liams, 144 N. C. 192, 56 S. B. 865, 10 
79 Me. 493, 10 Atl. 495, 1 A. S. R. L.R.A.(N.S.) 867. 

353. Note: 21 L.RA. 129. 

9. Cooper t;. Lansing Wheel Co., 94 12. See infra, par. 63. 

Mich. 272, 54 N. W. 39, 34 A. S. R. 18. La Rue v. Groeringer, 84 Cal. 

341. 281, 24 Pac. 42, 18 A. S. R. 179, 

10. Note: 21 L.R.A. 127. Note: 21 LJI.A. 127 et aeq. 

11. Murphy v, Reid, 125 Ky. 585, 
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accept, or the other may withdraw his oflfer; and either rejertion or 
withdrawal leaves the matter as if no oflfer had ever been made. The 
right to revoke an ordinary oflfer before acceptance is unquestioned.** 
Under this rule, an order for goods given to an agent whose only au- 
thority is to take orders and forward them to his principal may be 
countermanded at any time before acceptance by the principal.** Ac- 
cording to some authorities, there need be no express or actual with- 
drawal of an oflfer, a sale to another person of real property covered 
by an oflfer amounting to a revocation thereof.** According to other 
decisions, the retraction should be communicated to the oflferee before 
he has accepted.*' Under some circumstances the terms of an oflfer of 
a prize cannot be changed after eflforts to secure it have been begun, 
the eflforts to secure the prize being treated as an acceptance and part 
performance.*® Some writers have argued that the rule that an 
oflfer may be revoked before acceptance should be held not to apply to 
a continuing oflfer (that is, where the oflferee is given a certain time 
within which to decide), at least during the time that the oflferee, with 
the oflferor's knowledge, has the matter under consideration. But the 
courts have not adopted this view. They have held that a party who 
gives another a definite time within which to accept or reject a pro- 
posal is not bound to wait until the time expires before withdrawing 
the oflfer. The same rule applies to an option which is not supported 
by a consideration,** as well as where the privilege of exercising an 
option is extended without consideration.*® However, if the continu- 
ing oflfer takes the form of an option and is supported by a consider- 
ation or is under seal, it cannot be withdrawn before the time agreed 
upon.* 

14. Baird v. Pratt, 148 Fed. 825, 78 8 S. E. 743, 3 LJEt.A. 94. 

C. C. A. 515, 10 L.R.A.(N.S.) 1116; 18. Mooney v. Daily News Co., 116 

Eskridge v. Glover, 5 Stew. & P. Minn. 212, 133 N. W. 573, 37 L.R.A. 

(Ala.) 564 and note, 26 Am. Dec. 344; (N.S.) 183 and note. 

Leopold V. Salkey, 89 111. 412, 31 Am. 19. Eskridge v. Glover, 5 Stew. & P. 

Rep. 93; Bauman v. McManus, 75 (Ala.) 564, 26 Am. Dec. 344; Cooper 

Kan. 106, 89 Pac. 15, 10 L.R.A.(N.S.) t7. Lansing Wheel Co., 94 Mich. 272, 

1138 and note; J. L. Owens Co. v, 64 N. W. 39, 34 A. S. R. 341; Weaver 

Bemis, 22 N. D. 159, 133 N. W. 59, 37 v. Burr, 31 W. Va. 736, 8 S. E. 743, 

L.R.A.(N.S.) 232; Gorham's Adm'rs 3 L.R.A. 294; Frank v. Stratford- 

V. Meacham's Adm'rs, 63 Vt. 231, 22 Handcock, 13 Wyo. 37, 77 Pac. 134, 

Atl. 572, 13 LJI.A. 676; Weaver v. 110 A. S. R. 963, 67 L.R.A. 571; 

Burr, 31 W. Va. 736, 8 S. E. 743, 3 Stevenson v. McLean, 5 Q. B. D. 346, 

L.R.A. 94. 49 L. J. Q. B. 701, 42 L. T. N. S. 897, 

Note: 32 Am. Rep. 52. 28 W. R. 916, 6 Eng. Rul. Cas. 82. 

16. See Sales. 20. Coleman v. Applegarth, 68 Md. 

16. Coleman u. Applegarth, 68 Md. 21, 11 Atl. 284, 6 A. S. R. 417; Cum- 
21, 11 Atl. 284, 6 A. S. R. 417; Frank mins v. Beavers, 103 Va. 230, 48 S. E. 
«. Stratford-Handcock, 13 Wyo. 37, 891, 106 A. S. R. 881, 1 Ann. Cas. 
77 Pac. 134, 110 A. S. R. 963, 67 986. 

L.R.A. 571. 1. Pittsburg Vitrified Pav. & Bldg. 

17. Weaver v. Burr, 31 W. Va. 736, Brick Co. v. Bailey, 76 Kan. 42, 90 
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27. Necessity and Effect of Acceptance. — ^From the discussion in 
Teference to the right to revoke an offer, it is apparent that the accept- 
ance of an offer is essential. To constitute a contract there must be 
an acceptance of the offer, because until the offer is accepted both 
parties have not assented to the contract, or, in the figurative language 
frequently used by the courts, their minds have not met* The effect 
of acceptance is to convert the offer into a binding contract.* The 
contract is usually completed at the place where the offer is suxjepted.* 
Where an offer is accepted without objection or condition, the party 
making the offer has the right to understand that the acceptance was 
according to the terms of the offer.* It follows that after acceptance 
the offer cannot ordinarily be revoked.* Moreover, a request, sugges- 
tion, or proposal of alteration or modification, made after an uncon- 
ditional acceptance of an offer, and not assented to by the opposite 
party, does not affect the contract in force and effect by the accept- 
ance.' Again, after an offer is accepted the contract formed thereby 
is not affected by the offeror's insanity * or the acceptor's death.* 

28. Sufficiency of Acceptance Generally. — An assent to an offer 
which is requisite to the formation of an agreement is an act of the 
mind ; and is either express or evidenced by circumstances from which 
such assent may be inferred.** If the party making an offer does not 
require an immediate response, and the offer itself seems to con- 
template acceptance, assent of the other party will be implied, in the 
absence of a revocation, from his acting pursuant to it within a reason- 

Pac. 803, 12 L.R.A.(N.S.) 746; Wat- Dec. 262 and note; Kulp v. Fleming, 

kins V. Robertson, 105 Va. 269, 54 S. 65 Ohio St. 321, 62 N. E. 334, 87 A. 

E. 33, 115 A. S. R. 880, 5 L.R.A. S. R. 611; Bailey v. Leishman, 32 

(N.S.) 1194; Weaver v. Burr, 31 W. Utah, 123, 89 Pac. 78, 13 Ann. Gas. 

Va. 736, 8 S. E. 743, 3 L.R.A. 94; 1116. 

Pollock V. Brookover, 60 W. Va. 75, 4. Bank of Yolo v. Sperry Flour 

53 S. E. 795, 6 L.R.A.(N.S.) 403; Co., 141 Cal. 314, 74 Pac. 855, 65 

Frank v. Stratf ord-Handcock, 13 Wyo. L JI.A. 90. See Conflict of Laws, 

37, 77 Pac. 134, 110 A. S. R. 963, 67 vol. 5, p. 931 et seq. 

L.R.A. 571. 6. Drew v. Edmunds, 60 Vt. 401, 15 

Note: 21 L.R.A. 127. Atl. 100, 6 A. S. R. 122. 

2. Wills V. Ross, 77 Ind. 1, 40 Am. 6. People v. Central Union Tel. Co., 
Rep. 279; McDonald v, Boeing, 43 192 lU. 307, 61 N. E. 428, 85 A. S. R. 
Mich. 394, 6 N. W. 439, 38 Am. Rep. 338. 

199 ; Barrow Steamship Co. v. Mexican 7. Turner v. McCormick, 56 W. Va. 

Cent. R. Co., 134 N. Y. 15, 31 N. E. 161, 49 S. E. 28, 107 A. S. R. 904, 67 

261, 17 L.R.A. 359; Johnston v. Fess- L.R.A. 853. 

ler, 7 Watts (Pa.) 48, 32 Am. Dec. 8. Kansas City School Dist. v. 

738. Sheidly, 138 Mo. 672, 40 S. W. 656, 

3. Cary Library v. Bliss, 151 Mass. 60 A. S. R. 576, 37 L.R.A. 406. 

364, 25 N. E. 92, 27 L.R.A. 765 ; Wull- 9. Mactier v. Frith, 6 Wend. (N. Y.) 
enwaber v, Dunigan, 30 Neb. 877, 47 103, 21 Am. Dec. 262. 
N. W. 420, 13 LJI.A. 811; Mactier v. 10. Hartford & N. H. R. Co. v. Jack- 
Frith, 6 Wend. (N. Y.) 103, 21 Am. son, 24 Conn. 514, 63 Am. Dec. 177. 
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able time.** A mere determination to accept is insufficient. Such de- 
termination must be manifested by the conduct of the acceptor.** 
There are various modes which are equally conclusive upon the par- 
ties. Under certain circumstances silence is an assent to a proposition. 
Anything that amounts to a manifestation of a formed determination 
to accept, communicated or put in the proper way to be communicat- 
ed to tie party making the oflFer, would doubtless complete the con- 
tract.** It is said that the consent of all persons having an interest in 
an option is necessary to its exercise by any one of them.** 

29. Acceptance of Offer to Hake Bilateral Contract — In the case 
of an offer which requires a reciprocal promise it is clear that mental 
determination to accept, or even an act done in pursuance thereof, is 
insufficient to bind the party who makes the offer.** To constitute 
acceptance of such an offer there must be an expression of the inten- 
tion, by word, sign, or writing communicated or delivered to the 
person making the offer, or his agent A mere private act of the 
person to whom the offer is made does not constitute acceptance.** 
For instance, a mere proposal to sell land does not become a sale until 
accepted, and notice of acceptance given the proposer.*^ A reciprocal 
promise is required, the party to whom the offer is made must, if he 
cannot directly communicate his acceptance, use such an agency 
therefor as amounts to constructive knowledge to the other party. It 
is nevertheless essential, to convert such proposal into a valid contract, 
that such acceptance be communicated to the proposer, or that some 
act be done by the party accepting the proposal which the other party 
has expressly or impliedly offered to treat as a communication.*® The 
placing of a written acceptance in the offeror's letter-box in accord- 
ance with a usual or even occasional practice, recognized by the offer- 
or, of leaving similar acceptances there, has been treated as sufficient.** 
It has been said that the doctrine of constructive communication is 
not to be so far extended as to make a communication to the offeror's 

11. Sanford v. Howard, 29 Ala. 684, Fisher, 129 la. 332, 105 N. W. 595, 
68 Am. Dec. 101; Ott v. Boring, 131 4 L.R.A.(N.S.) 177 ; Brogden t?. Metro- 
Wis. 472, 110 N. W. 824, 111 N. W. politan Railway Co., 2 App. Gas. 666, 
833, 11 Ann. Gas. 857. 6 Eng. Rul. Gas. 93; Household Fire, 

12. Ferrier v, Storer, 63 la. 484, 19 etc., Ins. Go. v. Grant, 4 Ex. D. 216, 
N. W. 288, 50 Am. Rep. 752; Trevor v. 48 L. J. Exch. 577, 41 L. T. N. S. 298, 
Wood, 36 N. y. 307, 93 Am. Dec. 511. 27 W. R. 858, 6 Eng. Rul. Gas. 115 

13. Mactier v. Frith, 6 Wend. (N. and note. 

Y.) 103, 21 Am. Dec. 262; Trevor t?. 17. Dyer v. Duffy, 39 W. Va. 148, 

Wood, 36 N. Y. 307, 93 Am. Dec. 511. 19 S. E. 540, 24 L.R.A. 339. 

14. Pratt V. Prouty, 104 la. 419, 73 18. New v, Germania Fire Ins. Go., 
N. W. 1035, 65 A. S. R. 472. 171 Ind. 33, 85 N. E. 703, 131 A. S. R. 

15. New V. Germania Fire Ins. Go., 245; Weaver v. Burr, 31 W. Va. 736, 
171 Ind. 33, 85 N. E. 703, 131 A. S. R. 8 S. E. 743, 3 L.R.A. 94. 

245. 19. Howard v. Daly, 61 N. Y. 362, 

16. Gedar Rapids Lumber Go. v. 19 Am. Rep. 285. 
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agent a suflSdent acceptance, even where it is accompanied by a di- 
rection to give notice.** This statement must have been intended to 
apply to the case of an agent having no authority with reference to the 
subject matter. In other cases a proposal becomes a contract when the 
offeror or his agent is notified of its acceptance.* Where the accept- 
ance of an offer reaches the person who made the offer, it is immaterial 
by what mode the acceptance was sent.* The conduct of the parties 
may, moreover, show that the acceptance has been communicated to 
the person making the offer.* The burden of proof that a proposal 
has been accepted, and that notice thereof has been communicated to 
the proposer, rests upon the party claiming to have accepted the same.* 
30. Acceptance of Offer to Hake Unilateral Contract. — ^In refer- 
ence to the sufficiency of an acceptance there is a distinction between 
an offer to make a contract executory on both sides and an offer or 
promise for an act. In the latter case the only acceptance of the 
offer that is necessary is the performance of the act. In other words 
the promise becomes binding when the act is performed.* It is an 
elementary principle that where a party publishes an offer to the 
world, and before it is withdrawn another acts upon it, the party 
making the offer is bound to perform his promise. This principle is 
frequently applied in cases of the offer of rewards, but it is by no 
mesms confined to such cases. It is the principle which governs in 
the cases of the publication of time-tables and rules by railroad com- 
panies. It is also the principle which controls in caae3 of general 
circular letters, and in prospectuses by joint stock companies and 
corporations.* It has been suggested that in many such cases it may 
fairly be said that the party making the offer has impliedly made 
performance a sufficient acceptance or has waived notice of accept- 
ance.' But not every act done subsequent to the making of offer in 
reference thereto can be treated as acceptance. For instance, the fact 
that the owner of a well notifies the county or its officers not to take 
water therefrom, and that if the notice is disregarded he will demand 
fifty dollars for each day on which water is so taken, does not, on the 

20. New V. GJermania Fire Ins. Co., 5. Hilton v. Southwick, 17 Me. 303, 
171 Ind. 33, 85 N. E. 703, 131 A. S. R. 35 Am. Dec. 253; Morse v. Bellows, 7 
245. N. H. 549, 28 Am. Dec. 372; Todd v, 

1. Perry v. Dwelling House Ins. Co., Weber, 95 N. Y. 181, 47 Am. Rep. 20. 
67 N. H. 291, 33 Atl. 731, 68 A. S. R. 6. Vigo Agricultural Soc. v. Brum- 
668. fiel, 102 Ind. 146, 1 N. E. 382, 52 Am. 

2. New u. Qermania Fire Ins. Co., Rep. 657; Williams v, Carwardine, 4 
171 Ind. 33, 85 N. E. 703, 131 A. S. R. B. & Ad. 621, 24 E. C. L. 126, 1 N. & 
245; Perry v. Mount Hope Iron Co., M. 418, 5 C. & P. 566, 6 Eng. Rul. Cas. 
15 R. I. 380, 5 AU. 632, 2 A. S. R. 133 and note. 

902. 7. New v. Germania Fire Ins. Co., 

8. Note: 6 Eng. Rul. Cas. 129. 171 Ind. 33, 85 N. E. 703, 131 A. S. R. 

4. Weaver v. Burr, 31 W. Va. 736, 245. 

8 S. E. 743, 3 LJIA. 94. 
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subsequent taking of water, result in an express contract to pay there- 
for at the rate specified. The taking of the water by the county can- 
not, under the circumstances, be held to show an acceptance by it 
of the proposition to sell the water for a specified price.^ 

31. Qualified or Conditional Acceptance. — ^In order that there may 
be a meeting of the minds which is essential to the formation of a 
contract, the acceptance of the offer must be substantially as made. 
There must be no variance between the acceptance and the offer.* 
Accordingly a proposal to accept, or an acceptance, upon terms vary- 
ing from those offered, is a rejection of the offer, and puts an end to 
the negotiation, unless the party who made the original offer renews 
it, or assents to the modification suggested. The other party, having 
once rejected the offer, cannot afterwards revive it by tendering an 
acceptance of it.^^ The acceptance must likewise be unequivocal and 
unconditional. If to the acceptance of a proposal a condition be af- 
fixed by the party to whom the offer is made, or any modification or 
change in the offer be made or requested, there is a rejection of the 
offer.* ^ Having in effect rejected the offer by his conditional ac- 
ceptance, the offeree cannot subsequently bind the offeror by an 

8. Wright V. Sonoma County, 166 10. Baird v. Pratt, 148 Fed. 825, 78 
Cal. 475, 105 Pac. 409, 134 A. S. R. C. C. A. 615, 10 L.R.A.(N.S.) 1116; 
140. Montgomery Gas-Ldght Co. v, Mont- 

9. Maday u. Harvey, 90 111. 525, 32 gomery, 87 Ala. 246, 6 So. 113, 4 
Am. Rep. 35; LouisviUe, etc., R. Co. L.R.A. 616; Four Oil Co. v. United 
V. Coyle, 123 Ky. 854, 97 S. W. 772, Oil Producers, 145 Cal. 623, 79 Pac. 
99 S. W. 237, 124 A. S. R. 384, 8 366, 68 L.R.A. 226. 
LJl.A.(N.S.) 433; Wardell v. Wil- 11. Montgomery Gas-Light Co. v, 
liams, 62 Mich. 60, 28 N. W. 796, 4 Montgomery, 87 Ala. 245, 6 So. 113, 4 
A. S. R. 814; Frahm v. Metcalf, 75 L.R.A. 616; Four Oil Co. v. United 
Neb. 241, 106 N. W. 227, 13 Ann. Cas. Oil Producers, 145 Cal. 623, 79 Pac. 
312; Cherokee Tanning Extract Co. v. 366, 68 L.R.A. 226; Corcoran v. White, 
Western Union Tel. Co., 143 N. C. 376, 117 111. 118, 7 N. E. 525, 57 Am. Rep. 
55 S. E. 777, 118 A. S. R. 806. To 858; Sawyer v. Brossart, 67 la. 678, 
make any sort of a contract, there must 25 N. W. 876, 56 Am. Rep. 371 ; Cedar 
be a meeting of minds upon a given Rapids Lumber Co. v. Fisher, 129 la. 
subject. An offer without acceptance 332, 104 N. W. 595, 4 L.R.A.(N.S.) 
is not a contract; and, as a rule, the 177; Egger v. Nesbitt, 122 Mo. 667, 27 
acceptance, to be binding, must be in S. W. 385, 43 A. S. R. 596; Mactier 
accord with the terms of the offer, and v. Frith, 6 Wend. (N. Y.) 103, 21 Am. 
not in some other manner. In other Dec. 262; Barrow Steamship Co. v. 
words, the party making the offer may Mexican Cent. R. Co., 134 N. Y. 15, 31 
prescribe the method of acceptance, N. E. 261, 17 L.R.A. 359; Horgan v. 
and to constitute a binding contract Russell, 24 N. D. 490, 140 N. W. 99, 
this method must be followed. Hor- 43 L.R.A. (N.S.) 1150; Weaver v. 
gan V. RusseU, 24 N. D. 490, 140 N. W. Burr, 31 W. Va. 736, 8 S. E. 743, 3 
99, 43 L.R.A.(N.S.) 1150; Jordan v. L.R. A. 94 and note; Northwestern Iron 
Norton, 4 M. & W. 155, 7 L. J. Exch. Co. v. Meade, 21 Wis. 474, 94 Am. Dec. 
281, 6 Eng. Rul. Cas. 141. 557. 

Notes: 110 A. S. R. 759; 6 Eng. Notes: 32 Am. Rep. 51; 110 A. S. R. 
Rul. Cas. 153. 766; 6 Eng. Rul Cas. 154. 
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onconditional acceptance.^^ The offeror may, of course, assent to the 
terms imposed by the offeree, and such assent may be inferred from 
the fact that the parties conducted business under the conditional 
acceptance.^' But a conditional acceptance of an unconditional offer, 
followed by acts of the acceptor after the fulfilment of the condition 
on which the acceptance depended, cannot be considered as complet- 
ing the bargain without the acquiescence of the party making the 
offer in those acts, because the minds of the parties have not met on the 
precise terms of the contract.** From the rule that the acceptance 
must be imconditional it must not be inferred that the mere mention 
in a letter of acceptance of matters upon which the acceptance of the 
proposition does not depend prevents the contract from being com- 
pleted.** There is authority to the effect that though an acceptance 
which introduces a new term as part of the proposed contract is in- 
sufficient, the mere addition to the acceptance of a collateral or imma- 
terial requisition not warranted by the terms of the offer does not pre- 
vent the contract from being completed.** Although a request for a 
change or modification of a proposed contract made before an ac- 
ceptsmce thereof amounts to a rejection of it, a mere inquiry as to 
whether one proposing a contract will alter or modify its terms, made 
before acceptance or rejection, does not amount to a rejection ; and, if 
the offer is not withdrawn, it may be accepted within a reasonable 
time.*' 

32. Time for Acceptance. — ^A proposition must be accepted before 
it is withdrawn, or it becomes inoperative.*^ An offer may become 
inoperative by the act of the offeree in doing something which 
amounts to a rejection of the offer. The latter cannot afterwards 
revive the proposal of the offeror by tende^ring an acceptance of it.** 
Of course the proposer may limit the time for acceptance, as every 
person has the right to dictate the terms upon which he will contract.*® 
Frequently the time for acceptance is limited in the offer. This is 
usudly done in the case of options. In such case the acceptance must 
be within the time specified. A limitation of the time for which a 
standing offer is to nm is equivalent to the withdrawal of the offer 
at the end of the time named. The rule that in equity time is not 

12. Egger v. Nesbitt, 122 Mo. 667, 17. Turner u. McCormick, 66 W. Va. 
27 S. W. 386, 43 A. S. R. 696. 161, 49 S. B. 28, 107 A. S. R. 904, 67 

13. McKell V. Chesapeake, etc., R. L.R.A. 863; Stevenson v, McLean, 6 
Co., 175 Fed. 321, 99 C. C. A. 109, 20 Q. B. D. 346, 49 L. J. Q. B. 701, 42 
Ann. Cas. 1097. L. T. N. S. 897, 28 W. R. 916, 6 Eng. 

14. Mactier v. Frith, 6 Wend. (N. Rul. Cas. 82. 

Y.) 103, 21 Am. Dec. 262. 18. lincohi v. Gay, 164 Mass. 637, 

16. Moore v. Pierson, 6 la. 279, 71 42 N. E. 96, 49 A. S. R. 480. 

Am. Dee. 409. 19. Hyde v. Wrench, 3 Beav. 334, 6 

16. In re Aberaman Iron Works, L. Eng. Rul. Cas. 139 and note. 

R. 4 Ch. 632, 6 Eng. Rul. Cas. 149. 20. Kempner v. Cohn, 47 Ark. 619, 

Note: 32 Am. Rep. 61. 1 S. W. 869, 68 Am. Rep. 776. 
R. C. L. Vol. VI.— 80. 609 
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of the essence of a contract does not apply to a mere offer to make a 
contract* An acceptance after the time limited in the offer will not 
bind the person maJdng the offer, imless he assents to the acceptance 
so made after it is made.* The nonexercise of an option at the ap- 
pointed time is not waived by a reply, by the one who offered it, to a 
belated demand that he comply with his offer, asking time to consider, 
and a subsequent offer of a compromise, which is rejected.* Where 
an answer by return mail is requested, or may be expected from the 
usage of trade, or nature of the business, the making of the offer is 
accompanied by an implied stipulation Uiat the answer shall be im- 
mediate. But imless the time is limited, the proposition is open until 
it is accepted or rejected, provided an answer is given in a reasonable 
time.* An acceptance after the time limited, or in the absence of an 
express limitation, after the lapse of a reasonable time, imposes no 
obligation upon the person making the offer. The offer, unless sooner 
withdrawn, stands during the time limited, or if there is no express 
limitation, during a reasonable time. Until the end of that time 
the offer is regarded as being constantly repeated. After that there 
is no offer, and properly considered, noUiing to withdraw. The time 
having expired, there is nothing which the acceptor can do to revive 
the offer, or produce an extension of time.* This rule does not seem 
to be opposed by decisions in which it is declared that an offer, when 
once made, continues until it is expressly revoked, or until circum* 
stances authorize a presumption that it is revoked, the continuance 
of the offer depending on the language of the offer, the subject matter 
or the conduct of the offeror.* In some jurisdictions, however, an 
offer for an imlimited time is binding until it is revoked or barred 
by the statute of limitations.' It may be added that under either view, 
assent to proposed delay in accepting an offer may be presumed, where 
the party making the offer replies to the letter proposing delay without 
objecting to it.* 

33. Acceptance by Mail of Offer by Mail. — In transactions be- 
tween persons who are at a distance from each other it is customary 

1. Union Nat. Bank v. Miller, 106 v. Bellows, 7 N. H. 549, 28 Am. Dec. 
N. C. 347, 11 S. E. 321, 19 A. S. R. 372; Weaver v. Burr, 31 W. Va. 736, 
538; Weaver v. Burr, 31 W. Va. 736, 8 S. E. 743, 3 JjUJl. 94. 

8 S. E. 743, 3 L.R.A. 94; Dyer v. Notes: 32 Am. Rep. 52; 6 Eng. Rnl. 

Duffy, 39 W. Va. 148, 19 S. E. 540, Cas. 131. 

24 L.R.A. 339; Pollock v. Brookover, 5. Ferrier v. Storer, 63 la. 484, 19 

60 W. Va. 75, 53 S. E. 795, 6 L.R.A. N. W. 288, 50 Am. Rep. 752. 

(N.S.) 403. 6. Moore v, Pierson, 6 la. 279, 71 

2. Atlee v. Bartholomew, 69 Wis. Am. Dec. 409; Mactier v. Frith, 6 
43, 33 N. W. 110, 5 A. S. R. 103. Wend. (N. Y.) 103, 21 Am. Dec. 262. 

3. Page V. Shainwald, 169 N. Y. 246, 7. Note: 6 Eng. Rul. Cas. 138. 

62 N. E. 356, 57 L.R.A. 173. 8. Mactier v. FriUi, 6 Wend. (N. Y.) 

4. Kempner t;. Cohn, 47 Ark. 519, 103, 21 Am. Dec. 262, 
1 S. W. 869, 58 Am. Rep. 775; Morse 
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not only to communicate offers by mail but to accept them in the 
same manner. There can be no question that a contract can be made 
in this manner.* Where an offer is made by mail, it is implied, in 
the absence of notice of revocation reaching the party receiving the 
offer before its acceptance, that the writer continues willing to contract 
down to the time that the other party may, with due diligence, accept 
the proposition, and in such cases the latter may use the same medium 
to express his assent. In the absence of an intermediate revocation a 
party who makes a proposal by letter to another is considered as re- 
peating the offer every instant of time till the letter has reached its 
destination and the correspondent has had a reasonable time to an- 
swer it.*®* It has been said that where an individual makes an offer 
by post, stipulating for, or by the nature of the business having the 
right to expect, an answer by return of post, the offer can endure 
only for a limited time, and the making of it is accompanied by an 
implied stipulation that the answer shall be sent by return of post. 
If that implied stipulation is not satisfied, the person making the offer 
is released from it.** On the other hand, it has been decided that 
the jury must determine whether an acceptance of an offer to sell 
real estate, made through the mail and requiring an answer at once, 
is within time if not made until within twenty-three or twenty-four 
hours after the letter is received.** If the delivery of the letter of 
offer is delayed by the fault of the sender, the time for acceptance is 
extended until a reasonable time after the arrival of the offer,** But 
if undue delay or failure of delivery of the letter of acceptance is 
caused by the fault of the acceptor or his agent, there is no contract.** 
Of course a letter which is written but remains in the writer's hands, 
or under his control, is not an acceptance.** By the arrangement 
of the parties the formation of the contract may be made dependent 
upon the communication of the acceptance to the offerer, and in 
such a case there will be no contract if for any reason the offerer is not 
notified of the acceptance according to the agreement.** In cases in 
which such an arrangement has not been made, the courts have been 
confronted by the rather difficult question whether the contract is 

9. Summers v. Hibbard, 153 lU. 102, 12. Lucas v. Western Union Tel. Co., 
38 N. E. 899, 46 A. S. R. 872. 131 la. 669, 109 N. W. 191, 6 L.R.A. 

10. New V. Germania F. Ins. Co., (N.S.) 1016. 

171 Ind. 33, 85 N. E. 703, 131 A. S. R. 13. Adams v. Lindsell, 1 B. & Aid. 

245; Wheat v. Cross, 31 Md. 99, 1 Am. 681, 19 Rev. Rep. 415, 6 Eng. Rul. Cas. 

Rep. 28; Adams v. Lindsell, 1 B. & 80. 

Aid. 681, 19 Rev. Rep. 415, 6 Eng. Note: 32 Am. Rep. 50. 

Rul. Cas. 80; Stevenson v. McLean, 5 14. Maclay v. Harvey, 90 ID. 525, 32 

Q. B. D. 346, 49 L. J. Q. B. 701, 42 L. Am. Rep. 35 and note. 

T. N. S. 897, 28 W. R. 916, 6 Eng. 16. Mactier v. Frith, 6 Wend. (N. 

Rul. Cas. 82. Y.) 103, 21 Am. Dec. 262. 

11. Maclay t;. Harvey, 90 BL 525, 16. Note: 6 Ann. Cas. 378. 
32 Am. Rep. 35. 
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completed when the letter of acceptance is mailed or when it is received 
by the offeror. There is no doubt that the implication of a complete, 
final, and absolutely binding contract being formed as soon as the 
acceptance of an offer is posted, may in some cases lead to incon- 
venience and hardship. At the same time it has been pointed out 
that an offeror, if he chooses, may always make the formation of the 
contract which he proposes dependent upon the actual communication 
to himself of the acceptance, and that if no answer to his offer is 
received by him, and the matter is of importance to him, he can make 
inquiries of the person to whom his offer was addressed. It has been 
suggested, moreover, that if the offeror is not to be bound by the 
acceptance imtil it is received by him, the party accepting the offer 
ought not to be bound when his acceptance is received, because he does 
not know of the meeting of the minds, for the offer may have been 
withdrawn before his acceptance was received. Upon balancing con- 
venience and inconvenience the courts have deemed it more consistent 
with the acts and declarations of the parties to consider the contract 
complete and absolutely binding on the transmission of the acceptance 
through the post, as the medium of communication which the parties 
themselves contemplated, instead of postponing its completion till 
the acceptance had been received by the offeror. By treating the post- 
office as the agency of both parties, the courts have managed to harmo- 
nize the legal notion that it is necessary that the minds of the parties 
should meet with the equally well established principle that a deter- 
mination to accept is ineffectual if it is not commimicated either actu- 
ally or by legal implication. Accordingly, the contract is completed 
at the moment that the acceptor deposits the letter of acceptance in the 
postoffice, postage prepaid and directed to the offeror's proper address, 
provided he does so within the proper time and before receiving any 
intimation of the revocation of the offer.*' The result of this rule is 
that it is immaterial whether the letter of acceptance actually reaches 
the offeror.*® Another consequence of the rule is that after the mail- 

17. Burton v. U. S. 202 U. S. 344, Am. Rep. 28: Egger v. Nesbitt, 122 

26 S. Ct. 688, 50 U. S. (L. ed.) 1057, 6 Mo. 667, 27 8. W. 385, 43 A. S. R. 

Ann. Cas. 362 and note; Kcmpner v. 596; Mactier v. Frith, 6 Wend. (N. 

Cohn, 47 Ark. 519, 1 S. W. 869, 58 Y.) 103, 23 Am. Dec. 262; Adams v. 

Am. Rep. 775; New v. Germania F. LindseU, 1 B. & Aid. 681, 19 Rev. Rep. 

Ins. Co., 171 Ind. 33, 85 N. E. 703, 415, 6 Eng. Rul. Cas. 80; Brogden v. 

131 A. S. R. 245; Moore v. Pierson, 6 Metropolitan R. Co., 2 App. Cas. 666, 

la. 279, 71 Am. Dec. 409; Tegler v. 6 Eng. Rul. Cas. 93; Household F., 

Shipman, 33 la. 194, 11 Am. Rep. 118; etc., Ace. Ins. Co. v. Chrant, 4 Ex. D. 

Ferrier v. Storer, 63 la. 484, 19 N. W. 216, 48 L. J. Exch. 577, 41 L. T. N. S. 

288, 50 Am. Rep. 752; Gipps Brewing 298, 27 W. R. 858, 6 Eng. Rul. Cas. 

Co. V. De France, 91 la. 108, 58 N. W. 115 and note. 

1087, 51 A. S. R. 329, 28 L.R.A. 386; Notes: 93 Am. Dec. 514; 32 Am. 

Lucas V. Western Union Tel. Co., 131 Rep. 40. 

la. 669, 109 N. W. 191, 6 L.R.A.(N.S.) 18. Egger v. Nesbitt, 122 Mo. 667, 

1016; Wheat v. Cross, 31 Md. 99, 1 27 S. W. 385, 43 A. 8. R. 596; Scot- 
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ing of the acceptance, the offer cannot be withdrawn. As the contract 
is completed when the acceptance is mailed, the offer cannot be re- 
voked even though the revocation is mailed before but does not reach 
the acceptor until after the mailing of the acceptance. The offer can- 
not be withdrawn unless the withdrawal reaches the party to whom it 
is addressed before his letter of reply announcing the acceptance has 
been transmitted.** In order that there may be a "meeting of the 
minds" of the parties, the party making the offer must be alive when 
the letter of acceptance is maHed.*® But the contract completed by 
the mailing of the acceptance is not affected by his subsequent death,* 
nor by the death of the acceptor before the receipt by the offeror of 
the letter of acceptance.* 

34. Acceptance by Hail of Offer Not Hade by HaiL — ^There would 
seem to be no doubt that regardless of the manner in which an offer 
is communicated, acceptance by letter is sufficient if the letter is 
actually delivered to the offeror within the time that the offer remains 
open. Certainly acceptance by mail is impliedly authorized when the 
circumstances are such that it must have been within the contem- 
plation of the parties that the post would be used in making the 
answer. It is said, moreover, that where the circumstances are such 
that it must have been within the contemplation of the parties that, 
according to the ordinary usages of mankind, the post might be used 
as a means of communicating the acceptance of an offer, the ac- 
ceptance is complete as soon as it is posted.* Where the acceptance 
is properly sent by mail, the death of the offeror or the offeree after 
the mailing of the letter does not affect the contract.* But it seems 
that in ordinary cases the contract is not completed when the letter 
of acceptance is mailed. Where parties living at different places 
are compelled to treat by correspondence through the post, there is a 

tish-American Mortg. Co. v. Davis, 96 Joseph, 103 S. W. 317, 31 Ky. L. Rep. 

Tex. 504, 74 S. W. 17, 97 A. S. R. 932; 714, 12 L.R.A.(N.S.) 439. 

Weaver v. Burr, 31 W. Va. 736, 8 S. 2. Northwestern Mut. L. Ins. Co. v. 

E. 743, 3 L.R.A, 94; Household P., Joseph, 103 S. W. 317, 31 Ky. L. Rep. 

etc., Ace. Ins. Co. v. Grant, 4 Ex. D. 714, 12 L.R.A.(N.S.) 439; Mactier v. 

216, 48 L. J. Exch. 577, 41 L. T. N. S. Frith, 6 Wend. (N. Y.) 103, 21 Am. 

298, 27 W. R. 858, 6 Eng. Rul. Cas. Dec. 262. 

115. 3. Lucas v. Western Union Tel. Co., 

Note: 6 Ann. Cas. 378. 131 la. 669, 109 N. W. 191, 6 L.R.A. 

19. Kempner v. Cohn, 47 Ark. 519, (N.S.) 1016 and note; Blake v. Ham- 
1 S. W. 869, 58 Am. Rep. 775; Wheat burg-Bremen P. Ins. Co., 67 Tex. 160, 
V. Cross, 31 Md. 99, 1 Am. Rep. 28; 2 S. W. 368, 60 Am. Rep. 15; House- 
Stevenson V. McLean, 5 Q. B. D. 346, hold P., etc.. Ace. Ins. Co. v. Grant, 
49 L. J. Q. B. 701, 42 L. T. N. S. 897, 4 Ex. D. 224, 48 L. J. Exch. 577, 41 
28 W. R. 916, 6 Eng. Rul. Cas. 82. L. T. N. S. 298, 27 W. R. 858, 6 Eng. 

Note: 6 Ann. Cas. 378. Rul. Cas. 115 and note. 

20. Moore v. Pierson, 6 la. 279, 71 4. Northwestern Mut. L. Ins. Co. «. 
Am. Dec. 409. Joseph, 103 S. W. 317, 31 Ky. L. Rep. 

1. Northwestern Mut. L. Ins. Co. v. 714, 12 L.R.A.(N.S.) 439. 

613 



Digitized by 



Google 



4 35 CONTRACTS 6 E. C. L. 

modification of the rule to the extent that the party making the offer 
cannot retract after the acceptance by his correspondent has been 
duly posted, although it may not have reached him, or may never 
reach him. But this modification of the general rule in favor of 
parties thus compelled to treat by correspondence through the post 
does not apply to cases where the offer is made to the other party 
personally. In such case the proposer is entitled to personal notice 
that his offer has been accepted, and in the absence of proof of any 
agreement on his part that such notice might be sent to him by mail, 
or that such notice so sent has been actually received by him within 
the time limited, there has been no notice of such acceptance, and, 
unless the acceptance of the offer has been communicated to the 
person making it, it is of no avail.* Where a proposal has not been 
made by mail, its acceptance, though mailed by the proposer, remains 
within the control of the acceptor until delivery, and he may, by 
preventing the delivery of the letter, avoid the consummation of the 
contract.* 

35. Acceptance by Telegraph of Telegraphic Offer. — ^An offer made 
by telegraph may, of course, be accepted by telegraph. But from 
the very fact that the correspondence in regard to a transaction is 
conducted by telegraph, it follows that delays in the acceptance of a 
proposition are not permissible. The acceptance must be telegraphed 
within a reasonable time after the receipt of the offer, unless the 
circumstances or the language of the ofter justify delay. If it is not 
sent within a reasonable time, and before a countermand is received, 
it will not conclude the contract. And in case of a proposition by 
telegraph for the sale of goods, the market for which is subject to 
sudden and great fluctuations, an immediate answer should be given ; 
and an acceptance of such offer telegraphed after a delay of twenty- 
four hours from the time of its receipt is not an acceptance within 
a reasonable time, and does not operate to complete the contract.^ 
The time for the receipt of the acceptance may, moreover, be stated 
in the offer. In such case the contract is not completed unless the 
condition is complied with.* As has been seen, there is difference 
of opinion as to whether a telegraph company can be deemed the 
agent of the offeror to the extent of binding him by a negligent 
alteration of the message.* But there appears to be no diversity of 
opinion as to whether it may be deemed his agent for the purpose 
of receiving the return message of the offeree. Of course, there can 
be no question where the parties agree that their business is to be 

6. Weaver v. Burr, 31 W. Va. 736, 7. Notes: 93 Am. Dec. 517; 110 A. 
8 S. E. 743, 3 L.R.A. 94. S. R. 757. 

6. Scottish-American Mortg. Co. v. 8. Union Nat. Bank v. Miller, 106 N. 
Davis, 96 Tex. 504, 74 S. W. 17, 97 C. 347, 11 S. E. 321, 19 A. S. R. 538. 
A S. R. 932. 9. See supra, par. 24. 
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transacted through the medium of the telegraph. An oflfer of one 
party by telegraph and an acceptance by the other through the same 
means constitute a bmding agreement between parties who agree to 
deal by telegraphy and this is true although in consequence of a de- 
rangement of the telegraph line the acceptance is not received in time 
to enable the former party to comply with his proposal. *• Even in the 
absence of such an agreement, one who makes an oflFer by telegraph 
is, as in the case of an offer by mail, deemed to agree by implication 
that the oflFeree may manifest his determination to accept by de- 
livering the return message to the telegraph company. Consequently 
the delivery of a telegram of acceptance to the telegraph company for 
transmission completes the contract.** As soon as an unconditional 
acceptance has been delivered to the telegraph company for trans- 
mission the contract is complete. Thereafter the oflFer cannot be 
retracted without the consent of the acceptor.** If an oflfer made by 
one telegram is accepted by another, it cannot afterward be with- 
drawn by a third telegram which was forwarded before the second was 
actually received, but which did not reach its addressee until after 
the second telegram had come to the hands of the person making 
and afterward seeking to withdraw the oflfer.** The oflfer may, how- 
ever, be so worded that it may be inferred therefrom that the for- 
mation of the contract is to depend upon the actual receipt of the 
acceptance.** 

36. Acceptance by Telegraph of Non-telegraphic Offer. — ^As in the 
case of an acceptance by mail of an oflfer not communicated by mail, 
it would seem that acceptance by telegraph would complete the con- 
tract whenever it must have been within the contemplation of the 
oflferor that the telegraph might be used as a means of communicating 
the acceptance. There is, moreover, authority for the view that in 
mercantile aflfairs the telegraph is a natural and ordinary mode of 
transmitting the acceptance of an oflfer. Under this view, the de- 
livery of the acceptance to the telegraph company would complete 
the contract even though the oflfer was not made by telegraph. On the 
other hand, it has been decided that, in the absence of any suggestion, 
one transmitting an oflfer by mail cannot be bound by an acceptance 
returned in some other way until it is received or he has notice 
thereof, and that therefore an acceptance by telegram of an oflfer 

10. Trevor v. Wood, 36 N. Y. 307, Notes: 93 Am. Dec. 514 et seq.; 110 
93 Am. Dec. 611. A. S. R. 745; 6 LJIA.(N.S.) 1016. 

11. Burton v. U. S., 202 U. S. 344, 12. Note: 93 Am. Dec. 516. 

26 S. Ct. 688, 50 U. S. (L. ed.) 1057, 13. Braner v. Shaw, 168 Mass. 198, 

6 Ann. Cas. 362 and note; Brauer v. 46 N. E. 617, 60 A. S. R. 367. 

Shaw, 168 Mass. 198, 46 N. E. 617, 60 Note: 110 A. S. R. 758. 

A. S. R. 387; Wester v. Casein Co., 206 14. Haas t;. Meyers, 111 IlL 421, 53 

N. 7. 506, 100 N. E. 488, Ann. Cas. Am. Rep. 634. 

1914B 377, 
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by mail, which does not specify any mode of acceptance, does not 
complete the contract until the telegram is delivered to the sendee. 
The basis of this view is that in such case the telegraph company 
cannot be regarded as the offeror's agent. It is manifest iheA handing 
the message to his own agent was not notice to the sendee of the 
telegram. The most formal declaration of an intention of acceptance 
of an offer to a third person will not constitute a contract. A written 
letter or telegram, like an oral acceptance, must be communicated to 
the party who has made the offer, or to someone expressly or impliedly 
authorized to receive it; and this rule is not complied with by de- 
livering it to the writer's own agent or messenger even with directions 
to deliver to the offeror.** 

37. Finality or Completeness of Assent — ^A contract is not closed 
while any mutual act between the parties remains to be done to give 
either a right to have it carried into effect. The death of a party 
while a contract is being made, even though but a single act remains 
to be done, renders the completion of the contract impossible. After 
the death of such party, an act done by the other, which was essential 
to the validity of the contract, cannot take effect by relation to the 
time when the deceased party was living. In this respect there is 
a difference between acts essential to perfect an agreement and those 
which relate to the forms prescribed in certain instances as modes 
of proof. The doctrine of relation may be permitted to operate on 
these formal acts, but it cannot be used to supply a party to a contract 
who does not exist at the time when the act is done which fixes to it 
the seal of validity; or, what is the same thing, it cannot carry back 
that act to a time when parties capable of contracting did in fact 
exist.** A contract is not made so long as, in the contemplation of 
both parties thereto, something remains to be done to establish con- 
tract relations. The law does not make a contract when the parties 
intend none; nor does it regard an arrangement as completed which 
the parties thereto regard as incomplete.*' A binding contract is not 
made by a memorandum which shows upon its face that the minds of 
the parties have not met, and that it is not evidence of a completed 
agreement, but states terms which, if accepted, would be the founda- 
tion of further treaty between the parties with reference to essential 
particulars, which, when agreed upon, would form part of a con- 
tract.*® Where a contract is alleged to have been made by letters, 
the whole of the correspondence and negotiations may be put in 
evidence in order to determine whether there was a contract or not. 

16. Lucas V. Western Union Tel. Co., Highland Park, 164 Mich. 223, 129 
131 la. 669, 109 N. W. 191, 6 L.RA. N. W. 46, Ann. Cas. 1912B 719. 
(N.S.) 1016 and note. , 18. Wardell v. Williams, 62 Mich. 

16. Mactier v. Frith, 6 Wend. (N- 50, 28 N. W. 796, 4 A. S. R. 814. 
Y.) 103, 21 Am. Dec. 262. Note: 110 A, S. R. 746. 

17. Central Bitulithic Paving Co. v. 

616 



Digitized by 



Google 



6 B. C. L. CONTRACTS « 38 

And although certain letters, if taken by themselves, appear to con- 
stitute a binding agreement^ yet, if the whole correspondence and 
negotiations show that there were other terms contemplated by both 
parties as essential to the proposed contract, and on which they failed 
to agree, the result is that there is no binding contract.^* Whether 
correspondence with the purpose of entering into a contract is merely 
preliminary negotiation or the contract itself must be determined 
by the language used and the circumstances known to both parties 
under which the communications in writing were had. If it is 
plain from the language used that some term which either party de- 
sires to be in the contract is not included or definitively expressed in 
the correspondence relied upon, no contract is made. If it is plain 
from the language that either party wishes or contemplates that an- 
other person, not a party to the correspondence, shall be a party to 
the contract, a correspondence as to the terms of such a tripartite 
agreement between two cannot be a completed contract between the 
two. It is as essential that all the parties intended shall be bound 
as it is that all the terms intended should be definitively agreed upon.** 
Under some circumstances, however, a binding contract is made not- 
withstanding the fact that the parties contemplated the making of 
a more formal contract with a third person; the latter contract may 
be merely an additional wheel in the machinery .^ 

38. Agreement to Hake Contract. — ^An agreement to agree to do a 
certain specified thing, all the conditions of the postponed agreement 
being specified, is simply an agreement in prsesenti to do it.* How- 
ever, imless an agreement to make a future contract be definite and 
certain upon all the subjects to be embraced, it is nugatory. A con- 
tract between two persons, upon a valid consideration, that they will, 
at some specified time in the future, at the election of one of them, 
enter into a particular contract, specifying its terms, is undoubtedly 
binding, and, upon a breach thereof, the party having the election or 
option may recover as damages what such particular contract to be 
entered into would have been worth to him, if made. But an agree- 
ment that they will in the future make such contract as they may then 
agree upon amounts to nothing. So, to be enforceable, a contract to 
enter into a future contract must specify all its material and essential 
terms, and leave none to be agreed upon as the result of future 
negotiations. Where a final contract fails to express some matter, 
as, for instance, a time of payment, the law may imply the intention 

19. Hussey v. Home-Payne, 4 App. 677, 36 N. E. 90, 38 A. 8. R. 460, 23 
Cas. 311, 48 L. J. Ch. 846, 41 L. T. L.BA. 707. 

N. S. 1, 27 W. R. 685, 6 Eng. Rul. Cas. 2. McKell v. Chesapeake, etc., R. 

166. Co., 176 Fed. 321, 99 C. C. A. 109, 20 

20. Note: 110 A. S. R. 747. Ann. Cas. 1097, 
1. Dnimmond v. Crane, 169 Mass. 
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of the parties; but where a preliminary contract leaves certain terms 
to be agreed upon for the purpose of a final contract; there can be no 
implication of what the parties will agree upon,* The rule as to an 
agreement to make a contract in the future has in some cases been 
applied to a stipulation in a contract to renew the contract on terms 
to be agreed upon. Other courts, however, have, in cases involving 
such a stipulation, stated that there is an exception to the general 
rule that an agreement to make at a certain time such an agreement 
as the parties may then agree on is invalid. They have pointed out 
that at the making of a contract for a right, it may sometimes be 
impossible to determine details, or the changing situation of affairs 
may indicate that details also must be subject to modification, and 
therefore should not be definitely prescribed, and should be left to 
settlement by an agreement or decree at the time the right is insisted 
upon. In such cases if the right is absolutely contracted for, and 
the details are of a nature which courts may properly fix and settle, 
the courts should not hold the contract incomplete, but determine the 
right and also prescribe and settle the details.* 

39. Agreement to Be Reduced to Writing. — ^Where contracting par- 
ties agree to reduce their contract to writing, the question whether 
their negotiations constitute a present contract usually depends upon 
their intention, or, as it is sometimes expressed, upon whether they 
intend the writing to be a condition precedent to the taking effect 
of the contract. The expression of the idea may be attempted in 
other words: if the written draft is viewed by the parties merely as 
a convenient memorial or record of their previous contract, its absence 
does not affect the binding force of the contract; if, however, it is 
viewed as the consummation of the negotiation, there is no contract 
until the written draft is finally signed.* Where the writing is re- 
garded as a prerequisite to the closing of the contract, the contract 
does not become binding if there has been a failure to reduce it to 
writing and furnish a bond for performance, as required by the oral 
agreement.* In ascertaining the intention of the parties, the question 
arises whether any inference is to be drawn from the reference by the 
parties to a future contract in writing. A large number of decisions 
support the rule that a mere reference to a future formal contract does 

3. St. LoiuB, etc., R. Co. v. Gorman, 109 Pac. 225, Ann. Cas. 1912B 127 
79 Kan. 643, 100 Pac. 647, 28 L.R.A. and note; Summers v. Mutual L. Ins. 
(N. S.) 637. Co., 12 Wyo. 369, 75 Pac. 937, 109 

4. Blade v. Lexington, 141 Ky. 214, A. S. R. 992, 66 L.R.A. 812; Winn v. 
132 S. W. 404, 32 L.R.A.(N.S.) 201 BuU, 7 Ch. D. 29, 47 L. J, Ch. 139, 26 
and note. W. R. 230, 6 Eng. Rul. Cas. 170. 

5. Mississippi & D. Steamship Co. Note: 29 L.R.A. 431 et aeq, 

V. Swift, 86 Me. 248, 29 Atl. 1063, 41 6. Lynch v, Snead Architectural 
A. S. R. 545 and note; Western Roof- Iron Works, 132 Ky. 241, 116 S. W. 
ing Tile Co. v. Jones, 26 Okla. 209, 693, 21 L.R.A.(N.S.) 862. 

618 



Digitized by 



Google 



6 B. C. L. CONTRACTS « 39 

not of itself negative the existence of a present contract if the terms 
thereof have been assented to by the parties.' The mere fact that 
the parties have expressly stipulated that there shall afterwards be 
a formal agreement prepared, embodying the terms, which shall be 
signed by the parties, does not by itself show that they continue merely 
in negotiation. It is a matter to be taken into account in construing 
the evidence and determining whether the parties have really come 
to a final agreement or not. But as soon as the fact of the final mutual 
assent of the parties is established, so that those who draw up the 
formal agreement have not the power to vary the terms already 
settled, the contract is completed.® The rule that mere reference to 
a future formal contract does not negative the existence of a present 
contract if the terms have been assented to has also been impliedly 
recognized in cases wherein offers and acceptances by letters arid 
telegrams have been held to be enforceable contracts notwithstanding 
references to subsequent formal contracts.^ However, it has been 
said that the fact that parties negotiating a contract contemplated 
that a formal agreement should be prepared and signed is some 
evidence that they did not intend to bind themselves until the agree- 
ment was reduced to writing and signed.*® According to other cases, 
the circumstance that the parties intended a subsequent agreement 
to be made is strong evidence that they did not intend the previous 
negotiations to amount to an agreement.** Circumstances which have 
been suggested as being helpful in determining the intention of the 
parties are whether the contract is one usually put in writing; whether 
there are few or many details; whether the amount involved is large 
or small; whether it requires a formal writing for a full expression 
of the covenants and promises; and whether the negotiations them- 
selves indicate that a written draft is contemplated as the final con- 
clusion of the negotiations.** It is said, moreover, that the burden 
of proof is on the paxty claiming that the contract was completed 
before the written draft was signed.** However, if the parties act 
under the preliminary agreement or receive benefits thereunder, they 

7. Western Roofing Tile Co. v. v. Swift, 86 Me. 248, 29 Atl. 1063, 41 
Jones, 26 Okla. 209, 109 Pac. 225, Ann. A. S. R. 546. 

Cas. 1912B 127 and note; Winn v. Notes: 29 L.R.A. 437; Ann. Cas. 

Bull, 7 Ch. D. 29, 47 L. J. Ch. 139, 26 1912B 131. 

W. R. 230, 6 Eng. Rul. Cas. 170. 11. Notes: 29 LJEI.A. 437; Ann. Cas. 

8. Rossiter v. Miller, 3 App. Cas, 1912B 131. 

1124, 48 L. J. Ch. 10, 39 L. T. N. S. 12. Mississippi & D. Steamship Co. 

173, 26 W. R. 865, 6 Eng. Rul. Cas. v. Swift, 86 Me. 248, 29 Atl. 1063, 41 

174 and note. A. S. R. 545; Summers v. Mutual L. 

9. Sanders v. Pottatzer Bros. Fruit Ins. Co., 12 Wyo. 369, 75 Pac. 937, 
Co., 144 N. Y. 209, 39 N. E. 75, 43 109 A. S. R. 992, 66 L.R.A. 812. 

A. S. R. 757, 29 L.R.A. 431 and note. 18. Mississippi & D. Steamship Co. 
Note: no A. S. R. 755. v. Swift, 86 Me. 248, 29 Atl. 1063, 41 

10. Mississippi & D. Steamship Co. A. S. R. 545. 
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will be held to be bound notwithstanding the fact that a fonnal con- 
tract has nevei been executed.** 

Reality of Assent 

40. Mistake of Fact in General. — ^Assuming that both parties have 
done something which is legally sufficient to indicate their assent to 
the terms of a contract, the question may arise whether the contract 
is binding in case the assent of one or both is seeming but not real. 
This question cannot be answered categorically. It cannot be af- 
firmed that a mistake of fact always avoids a contract. To have this 
eflFect, it must be of its essence, the sine qua non of the contract, or, 
as it is expressed, the efficient cause of the concoction. In other words 
the mistake must have been in reference to a material part of the con- 
tract — material, not merely in the sense that it would have had weight 
if known, but that it is one of the things contracted about. There- 
fore a mistake as to a fact wholly collateral, and not aflfecting the es- 
sence of a contract, will not invalidate such contract. In this respect 
the rule appears to be the same where, because of the mistake, the 
party treats the agreement as a nullity as well as where he applies for a 
rescission thereof by an equity court. The difficulty in every case is to 
determine whether the mistake or misapprehension is as to the sub- 
stance of the whole contract, going, as it were, to the root of the matter, 
or only to some point, even though a material point, an error as to 
which does not affect the substance of the whole consideration.** It is 
said, moreover, that the fact as to which mistake is made must be 
either past or present, because the coming into existence of any future 
fact must at the time of contracting have been understood to rest in 
conjecture, and the contingency thereof to have been assumed by both 
parties.** On the other hand, it has been said that there is no dis- 
tinction between cases where the parties contract with a view to exist- / 
ing facts, and cases where the facts are merely in contemplation be- 
tween the parties, dependent on future events or contingencies. In 

14. Note: 29 LJR.A. 436. son, 3 Rand. (Va.) 504, 15 Am. Dec. 

16. Tncker v. Denton, 106 S. W. 721; Buffalo «. O'MaUey, 61 Wis. 255, 

280, 32 Ky. L. Rep. 521, 15 L.R.A. 20 N. W. 913, 50 Am. Rep. 137; Ko- 

(N.S.) 289; Wheat v. Cross, 31 Md. 99, walke v. Milwaukee Electric Railway 

1 Am. Rep. 28; Long t?. Athol, 196 & light Co., 103 Wis. 472, 79 N. W. 

Mass. 497, 82 N. E. 665, 17 LJI.A. 762, 74 A. S. R. 877. 
(N.S.) 96; Sherwood v. Walker, 66 Notes: 45 Am. Dec. 632; 55 A. S. R. 

Mich. 568, 33 N. W. 919, 11 A. S. R. 505; 117 A. S. R. 233 et seq.; 4 LJRA. 

531; Miles v. Stevens, 3 Pa. St. 21, 483. See Equttt. 
45 Am. Deo. 621; Tngg v. Read, 5 16. Kowalke v. Milwaukee Electric 

Humph. (Tenn.) 529, 42 Am. Dec. Railway & Light Co., 103 Wis. 472, 79 

447; Ross v. Armstrong, 25 Tex. 354, N. W, 762, 74 A. S. R. 877, 
78 Am. Dec 574; Thompson v. Jack- 
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either case, when the basis of the contract fails without the assent of 
the parties, the enforcement of the agreement is inequitable.^' 

41. Bilateral Mistake of Fact. — If an agreement is induced by a 
mistake common to both parties, without which mistake the agree- 
ment would not have been made, cmd the mistake was in respect of 
the subject matter of the contract, the agreement is inoperative and 
void. Such was the civil law. This rule, which has been adopted as 
a part of the common law, is based upon the idea that in such cases 
no contract has been consummated, that the minds of the parties have 
never met in respect of the real subject matter of the contract. It is 
not a case of a mere failure of consideration, for that implies the 
existence of a contract, while a mutual mistake prevents the existence 
of one.*® Within this rule is a mutual mistake as to the identity 
of the parties ^* or of the subject matter.*^ Likewise where parties 
assume to contract, and there is a mistake as to the existence of the 
subject matter, there is no contract, because of the want of the mutual 
assent necessary to create one. Examples of such mistakes are the 
sale of a horse which happens to be dead, or of a house consumed by 
fire before the contract is concluded.* Similarly, if an attempted con- 
tract assumes the existence of, and is based upon the existence of, 
an essential fact which does not exist, there is no meeting of the 
minds of the parties in reality, and no contract that can be enforced 
by either.* It has also been said that if by mutual mistake a contract 
is founded upon a condition impossible of performance because of the 
assumption of the existence of a fact which cannot exist, and its 
adoption by both parties as the sole standard by which to test the 
performance of the condition, the contract cannot be enforced, and it 
is immaterial who furnished the information upon which the con- 
dition is predicated, or that the person pleading the mistake had the 
means of discovering it, or by care and diligence might have avoided 
it.* In cases in which both parties are mistaken as to the subject 
matter the courts almost unanimously now hold that^ although the 
mistake of facts is caused by the negUgence of one party, that party 
is not precluded thereby from availing himself of the mistake if the 

17. Miles V. Stevens, 3 Pa. St 21, 1. Hecht v. Batcheller, 147 Mass. 335, 
45 Am. Dec. 621. 17 N. E. 651, 9 A. S. R. 708; Mactier's 

18. BedeU v. WUder, 65 Vt. 406, 26 Adm'rs v. Frith, 6 Wend. (N. Y.) 103, 
Atl. 589, 36 A. S. R. 871. 21 Am, Dec. 262; Couturier v. Hastie, 

19. Even a unilateral mistake as to 5 H. L. Cas. 673, 25 L. J. Ezch. 253, 
identity of one of the parties, induced 2 Jur. N. S. 1241, 6 Eng. Rul. Cas. 204. 
by sudi party's imposition, prevents 2. Nordyke, etc., Co. v. Kehlor, 155 
the formation of a binding contract. Mo. 643, 56 S. W. 287, 78 A. S. R. 
Cundy v. Lindsay, 3 App. Cas. 469, 47 600; Fink v. Smith, 170 Pa. St 124, 
L. J. Q. B. 481, 38 L. T. N. S. 573, 26 32 Atl. 566, 50 A. S. R. 750. 

W. R. 406, 6 Eng. Rul. Cas. 211. Note: 55 A. S. R. 512, 518. 

20. Hecht V. BatcheUer, 147 Mass. 3. Nordyke, etc., Co. v. Kehlor, 155 
335, 17 N. E. 651, 9 A. S. R. 708. Mo. 643, 56 S. W. 287, 78 A. S. R. 600. 
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other party can be relieved of any prejudice caused thereby.* In the 
case of a sale, it has been said, the mistake must be one which affects 
the existence or identity of the thing sold. Any mistake as to its 
value or quality, or other collateral attributes, is not suflScient if the 
thing delivered is existent, and is the identical thing in kind which 
was sold.* But according to some authorities, it is otherwise in 
reference to a mutual mistake as to the condition of the subject matter 
which goes to the whole substance of the agreement.* It has been 
declared, moreover, that a material mistake in the quantity does not, 
in its effect upon the equitable rights of the parties, differ from a like 
mistake in the character, situation, or title of the bargained property. 
It is equivalent to a mistake in the existence of a material part of the 
subject of the contract' At all events, a mistake for which a con- 
tract may be avoided is not confined to the existence of the subject 
matter. In a case where there is a mutual mistake of the parties as 
to the subject matter of the contract, or the price or terms, going to 
show the want of a consensus ad idem, without which no contract can 
arise, such a defense may be made.* Thus where, after the parties 
have apparently agreed to the terms of a contract, circumstances dis- 
close a latent ambiguity in the meaning of an essential word by 
which one of the parties meant one thing, and the other a different 
thing, the difference going to the essence of the supposed contract, the 
result is that there is no contract.* Where one party to a contract, 
after he discovers a mistake on his part as to the terms thereof, and 
while he is conscious that the other party has no knowledge of the mis- 
take, proceeds to perform his part of the contract, such performance is 
not conclusive evidence of his assent to the terras of the contract as 
understood by the other party, nor does it preclude him from showing 
that there was a mistake. The question whether he assented to the 
contract as understood by the other party is, in such case, merely a 
question of fact to be determined by the jury, from all the evidence 
before them. Facts and circumstances tending to show such assent on 
his part are not entitled, as evidence, to any artificial effect, but are to 
be weighed like ordinary circumstantial evidence.** 

4. State Savings Bank of Ann Ar- 8. Wheat v. Cross, 31 Md. 99, 1 Am. 

bor V. Buhl, 129 Mich. 193, 88 N. W. Rep. 28. 

471, 56 L.RA. 944. 9. Hartford, etc., R. Co. v. Jackson, 

6. Wheat v. Cross, 31 Md. 99, 1 Am. 24 Conn. 514, 63 Am. Dec. 177; Old- 
Rep. 28; Hecht t?. Batcheller, 147 ham «. Kerchner, 79 N. C. 106, 28 Am. 
Mass. 335, 17 N. E. 651, 9 A. S. R. 708. Rep. 302; Raffles v. Wichelhaus, 2 H. 

6. Sherwood «. Walker, 66 Mich. & C. 906, 33 L. J. Exch. 160, 6 Eng. 
568, 33 N. W. 919, 11 A. S. R. 531. Rul. Cas. 198 and note. 

7. Newton v. Tolles, 66 N. H. 136, 10. Hartford, etc., R. Co. v. Jack- 
19 AtL 1092, 49 A. S. R. 593, 9 LJEt.A. son, 24 Conn. 514, 63 Am. Dec 
50. 177. 
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42. Unilateral Mistake of Fact. — ^It has been declared that if, in 
the expression of the intention of one of the parties to an alleged con- 
tract, there is error, and that error is unknown to and unsuspected by 
the other party, that which was so expressed by the one party and 
agreed to by the other is a valid and binding contract, which the party 
not in error may enforce. In other words, a party to a contract can- 
not avoid it on the ground that he made a mistake where there has 
been no misrepresentation, and there is no ambiguity in the terms of 
the contract, and the other contractor has no notice of such mistake, 
and acts in perfect good faith. A unilateral error, it has been said, 
does not avoid a contract.** But this rule is by no means invariably 
applied in the cancellation of contracts.*' It is said that mistake may 
be a good defense when hardship amounting to injustice would be 
inflicted on a party by holding him to his apparent bargain and 
where it is unreasonable to hold him to it.*' However, a unilateral 
mistake in the making of a contract, of which the other contracting 
party is entirely ignorant, and to which he in no way contributes, 
will not aflFect the contract, or aflFord ground for its avoidance or 
rescission, unless it be such a mistake as goes to the substance of the 
contract itself.** Not only must the mistake be material to the 
transaction, but the person who made the mistake must show when 
he applies to an equity court for a rescission of the contract, that his 
mistake is not due to want of care or diligence,** although the con- 
clusion warranted by the best considered authorities is that mere 
neglect may not be a bar to the setting aside of the contract unless 
it is such as amounts to the violation of a positive legal duty and 
such as prejudiced the other party.** What has been said applies only 
to cases in which one of the parties is entirely innocent of the other's 
mistake. If one of the parties, through mistake, names a considera- 
tion that is out of all proportion to the value of the subject of negotia- 
tion, and the other party, realizing that a mistake must have been 
committed, takes advantage of it, and refuses to let the mistake be 

11. Borden v. Richmond, etc., R. Co., tyne v. Immigration Land Co., 95 
113 N. C. 570, 18 S. E. 392, 37 A. S. R. Minn. 195, 103 N. W. 1028, 5 Ann. 
632. Cas. 212 and note; Eowalke v. Mil- 

12. Hudson Structural Steel Co. v. waukee, etc., R. Co., 103 Wis. 472, 79 
Smith & Rumery Co., 110 Me. 123, 85 N. W. 762, 74 A. S. R. 877; Grieve v. 
AU. 384, 43 L.R.A.(N.S.) 654, Grieve, 15 Wyo. 358, 89 Pac. 569, 11 

13. Note: 6Eng.Rul. Cas. 226. Ann. Cas. 1162 and note, 9 Lit A.. 

14. Tatum v. Coast Lumber Co., 16 (N.S.) 1121. And see Cancellation 
Idaho 471, 101 Pac. 957, 23 L.RA. of Instruments, vol. 4, p. 607. 
(N.S.) 1109. Notes: 4 L.R.A. 483; 6 L.R.A. 835. 

16. Steinmeyer v. Schroeppel, 226 16. Crosby v, Andrews, 61 Fla. 654, 
111. 9, 80 N. E. 564, 117 A. S. R. 224 55 So. 57, Ann. Cas. 1913A 420. 
and note, 10 LJtA..(N.S.) 114 and Notes: 45 Am. Dee. 633; Ann. Cas. 
note; Bibber v. Carville, 101 Me. 59, 63 1913A 433, 434. 
Atl. 303, 115 A. S. R. 303; VaUen- 
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corrected when it is discovered, he cannot, under these conditions, 
claim an enforceable contract. Where there is a mistake that on its 
face IB so palpable as to place a person of reasonable intelligence upon 
his guard, there is not a meeting of the minds of the parties, and 
consequently there can be no contract^' A fortiori, no enforceable 
contract is made where the mistake of one of the parties is induced by 
the imposition of the other, as where the latter induces the former 
to make a contract with him by impersonating a third person.*® 

43. Signing Instrument in Ignorance of Contents. — ^A contract 
signed by mistake, that is, under the supposition that it is an instru- 
ment of another or diflFerent character, is void,** But the courts ap- 
pear to be unanimous in holding that a person who, having the ca- 
pacity and an opportunity to read a contract, is not misled as to its 
contents* and who sustains no confidential relation to the other party, 
cannot avoid the contract on the ground of mistake if he signs it with- 
out reading it, at least in the absence of special circumstances excus- 
ing his failure to read it. If the contract is plain and unequivocal in 
its terms he is ordinarily bound thereby. It is the duty of every con- 
tracting party to learn and know its contents before he signs and de- 
livers it. He owes this duty to the other party to the contract, because 
the latter may, and probably will, pay his money and shape his action 
in reliance upon the agreement. To permit a party, when sued on a 
written contract, to admit that he signed it but to deny that it ex- 
presses the agreement he made, or to allow him to admit that he signed 
it but did not read it or know its stipulations, would absolutely de- 
stroy the value of all contracts. The purpose of the rule is to give 
stability to written agreements, and to remove the temptation and pos- 
sibility of perjury, which would be aflforded if parol evidence was 
admissible.'® This rule has been carried to the extent of holding that, 

17. Cunningham Mfg. Co. v. Roto- 674; Miller v. Powers, 119 Ind, 79, 
graph Co., 30 App. Cas. (D. C.) 524, 21 N. E. 455, 4 L.R.A. 483; Crim v. 
13 Ann. Cas. 1147 and note, 15 L.R.A. Crim, 162 Mo. 544, 63 S. W. 489, 85 
(N.S.) 368; Hudson Stmctural Steel A. S. R. 521, 54 L.RA. 502; Gage v. 
Co. V. Smith & Rumery Co., 110 Me. Phillips, 21 Nev. 150, 26 Pac. 60, 37 
123, 85 Atl. 384, 43 L.R.A.(N.S.) 654 A. S. R. 494; Fivey v. Pennsylvania 
and note. R. Co., 67 N. J. L. 627, 52 AU. 472, 

18. Cnndy v. Lindsay, 3 App. Cas. 91 A. S. R. 445; Breese v. United 
459, 47 L. J. Q. B. 481, 38 L. T. N. S. States Tel. Co« 48 N. Y. 132, 8 Am. 
573, 26 W. R. 406, 6 Eng. Rul. Cas. Rep. 526; McNinch v. Northwest 
211 and note. Thresher Co., 23 Okla. 386, 100 Pac. 

19. Eldorado Jewelry Co. v. Dam- 524, 138 A. S. R. 803 and note; Hale 
ell, 135 la. 555, 113 N. W. 344, 124 v. Hale, 62 W. Va. 609, 59 S. E. 1056, 
A. S. R. 309. 14 L.RJ^..(N.S.) 221; Acme Food Co. 

20. Georgia Home Ins. Co. v. Whar- v. Older, 64 W. Va. 255, 61 S. E. 235, 
ton, 113 Ala. 479, 22 So. 288, 59 A. 17 L.RJ^..(N.S.) 807; Sanger v. Dun, 
S. R. 129; Chicago, etc., R. Co. v. 47 Wis. 615, 3 N. W. 388, 32 Am. 
Hamler, 215 HI. 525, 74 N. E. 705, 106 Rep. 789; Bostwick v. Matnal Life 
A. S. R. 187, 3 Ann. Cas. 42, 1 L.R.A. Ins. Co., 116 Wis. 392, 89 N. W. 538. 
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in the absence of frauds or circumstances savoring of frand, one enter* 
ing into a contract which refers for some of its terms to an extraneous 
document, outside of the contract proper, is boimd also thereby, not- 
withstanding the fact that he omits to inform himself as to the con- 
tents of that document or the mature of those terms and conditions, 
when it was possible for him to have done so.^ The rule that one 
who signs a contract is presumed to know its contents has been s^plied 
even to contracts of illiterate persons on the ground that if such per- 
sons are unable to read, they are negligent if they fail to have the con- 
tract read to them. If a person cannot read the instrument, it is as 
much his duty to procure some reliable person to read and explain 
it to him, before he signs it, as it would be to read it before he signed 
it if he were able to do so, and his failure to obtain a reading and ex- 
planation of it is such gross negligence as will estop him from avoid- 
ing it on the ground that he was ignorant of its contents.' However, 
the negligence in such caies consists of the fact that the signer, whether 
literate or illiterate, fails to read the contract or to have it read. There- 
fore, where the circumstances are such that his failure to read is 
excusable, he is not precluded from avoiding the contract.* But a 
contract entered into without full understanding of its terms can be 
ratified thereafter so as to make it binding upon the parties the same 
as if it was fully understood before its execution.* 

44. Mistake Coupled with Misrepresentation as to Contents of In- 
strument Signed. — ^A contract which a person is induced to sign by 
misrepresentation may be either voidable for fraud or void for mis- 
take. The signing of an instrument by mistake, that is, under the 

92 N. W. 246, 67 L.RJl. 705; Stan- does not prevent the application of the 
dard Mfg. Co. v. Slot, 121 Wis^ 14, rule that a written contract duly ex- 
98 N. W. 923, 105 A. S. R. 1016; ecuted after its contents vere explained 
Grieve v. Grieve, 15 Wyo. 358, 89 cannot be overthrown upon the mere 
Pac. 569, 9 L.R.A.(N.S.) 1211, 11 opposing testimony of one person con- 
Ann. Cas. 1162 and note. tradicted by the oath of another, es- 
Notes: 55 A. S. R. 513; 5 Ann, pecially where the latter is a disin- 
Cas. 215; Ann. Cas. 1913A 432 et seq. terested person. North v. Williams, 

1. Note: 70 LJt.A. 106 et seq. 120 Pa. St. 109, 13 Ati. 723, 6 A. S. 

2. Bates v. Harte, 124 Ala. 427, 26 R. 695. 

So. 898, 82 A. S. R. 186; Williams v. But it seems that if the adverse 

Hamilton, 104 la. 423, 73 N. W. 1029, party knows or has reason to believe 

65 A. S. R. 475; Spitze v. Baltimore, that the signer is illiterate, it is the 

etc., R. Co., 75 Md. 162, 23 Atl. 307, former's duty to read or explain the 

32 A. S. R. 378; Albrecht v. Milwau- contract. Spitze v. Baltimore, etc., R. 

kee, etc., R. Co., 87 Wis. 105, 58 N. Co., 75 Md. 162^ 23 Atl. 307, 32 A. 

W. 72, 41 A. S. R. 30; Thorough- S. R. 378. 

good's Case, 2 Coke 9, 6 Eng. Rul. 3. Grimsley v. Singletary, 133 Ga. 

Cas. 202. 56, 65 S. E. 92, 134 A. S. R. 196. 

Notes: 138 A. S. R. 813, 814; Ann. Note: 138 A. S. R. 814 et seq. 

Cas. 1913A 433. 4. Anderson v. Anderson, 251 HI. 

It has been decided that the fact 415, 96 N. E. 265, Ann. Cas. 1912C 

that a party could not read or write 556. 
L. Vd. VI.— 40. 625 
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supposition that it was an instrument of another or different oharao- 
ter, would be no less a mistake because induced by fraud. According- 
ly, if a person is ignorant of the contents of a written instrument from 
inability to read it, and signs it through mistake and misrepresenta- 
tion, without negligence on his part, the contract is void.* Similarly 
an illiterate person is not boimd by a contract if it is read to him 
erroneously by a third person or if the effect thereof is erroneously 
declared to him. He cannot be presumed to have assented to that of 
which he was wholly ignorant or misinformed.* It has been declared 
that a false assurance as to the nature of the instrument avoids the 
contract' It seems, however, that the decisions are not entirely in 
accord in reference to the effect of ignorance or carelessness on the 
rights of a party to a contract by which he has been overreached.* 
But there is much to be said in favor of the view that where the con- 
tract contains an extraordinary provision, one which, as a matter of 
law, renders the contract obnoxious to every sense of fairness, honesty, 
and right, and is such as to make its enforcement clearly unconscion- 
able, the court is justified in believing that the parties sought to be 
charged did not know of the presence of such provision, or did not 
have any comprehension of its significance. Where it is perfectly 
plain that one party has overreached the other, and has gained an 
unjust and undeserved advantage which it would be inequitable and 
imrighteous to permit him to enforce, a court of equity should not 
hesitate to interfere, even though the victimized parties owe their pre- 
dicament largely to their own stupidity and carelessness. It is not the 
function of courts to make contracts for parties, or to relieve them from 
the effects of bad bargains. But where the simplicity and credulity of 
people are taken advantage of by the shrewdness, overreaching, and 
misrepresentation of those with whom they are dealing, and they are 
thereby induced to do unwittingly something the effect of which they 
do not intend, foresee, or comprehend, and which, if permitted to cul- 
minate, would be shocking to equity and good conscience, a court of 
equity may with propriety interpose.* The suggestion made above 
that misrepresentations as to the nature of the contract do not prevent 
the contract from being void for mistake may serve to explain the rule 
laid down in some cases that fraud in the factum renders the contract 
void, whereas fraud in the treaty renders it voidable merely.** How- 
ever, the effect of misrepresentation as to the contents of an instrument 
is generally discussed from the standpoint of the signer's right to rely 

6. Eldorado Jewelry Co. v. Darnell, 7. Black v. Wabash, etc., R. Co., HI 

135 la. 555, U3 N. W. 344, 124 A. S. HI. 351, 53 Am. Rep. 628. 

R. 309. 8. Note: 5 L.R.A.(N.S.) 799 et seq. 

6. Owings' Case, 1 Bland. (Md.) 9. Stone v. Moody, 41 Wash. 680, 

370, 17 Am. Dec. 311; Thoroughgood's 84 Pac. 617, 85 Pac. 346, 5 LJt.A. 

Case, 2 Coke 9, 6 Eng. Bui. Cas. (N.S.) 799. 

202. 10. See Release. 
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on such representations without reading the instrument, and will 
therefore be considered in connection with the right to rely on repre- 
sentations.** 

45. Acceptance of Instrument in Ignorance of Contents. — ^The gen- 
eral rule in reference to the signing of a contract in ignorance of its 
contents has been applied to the acceptance of a contract. The ac- 
ceptor is deemed to have assented to its stipulations and is bound there- 
by regardless of whether he reads the contract, at least if he avails 
himself of its provisions. In other words, mere ignorance of the con- 
tents of a paper, by one who becomes a party thereto under a mistake 
as to its import, will not enable him to avoid his act.** A great num- 
ber of contracts are made by the delivery by one of the contracting 
parties to the other of a document in a common form, stating the 
terms by which the person delivering it will enter into the proposed 
contract. If the form is accepted without objection by the person to 
whom it is tendered, this person is, as a general rule, bound by its 
contents, and his act amounts to an acceptance of the offer made to 
him, regardless of whether he reads the document, or otherwise in- 
forms himself of its contents. To this general rule, however, there 
are a variety of exceptions. In the first place, the nature of the trans- 
action may be such that the person accepting the document may sup- 
pose, not unreasonably, that the document contains no terms at all, 
but is a mere acknowledgment of an agreement not intended to be 
varied by special terms.** For instance, it has been decided by some 
courts that one who receives a ticket that appears to be a mere check, 
showing the points between which he is entitled to be carried, and 
that contains conditions on its back which he does not read, is not 
bound by such conditions.** A second exception would be the case of 
fraud, as if the conditions were printed in such a manner as to mis- 
lead the person accepting the document. A third exception occurs if, 
without being fraudulent, the document is misleading, and does ac- 
tually mislead the person who has taken it. It has been suggested 
that conditions unreasonable in themselves or irrelevant to the main 
purpose of the contract, form another exception.** 

46. Mistake of Law Generally. — A mistake of law occurs when a 
party, having full knowledge of the facts, comes to an erroneous con- 
clusion as to their legal eflFect. It is a mistaken opinion or inference^ 

11. See infra, par. 51. dard Mfg. Co. v. Slot, 121 Wis. 14, 

12. Roberts v. Marston, 20 Me. 275, 98 N. W. 923, 105 A. S. R. 1016. 
37 Am. Dec. 52; Fonseca v. Cunard S. 13. Note: 6 Eng. Rul. Cas. 130. 

S. Co., 153 Mass. 553, 27 N. E. 665, 25 14. Fonesco v. Cunard S. S. Co., 153 

A. S. R. 660, 12 L.R.A. 340; Robert- Mass. 553, 27 N. E. 665, 25 A. S. R. 

son V. Smith, 11 Tex. 211, 60 Am. 660, 12 LJt.A. 340. See Carriers, 

Dec. 234; Bostwick v. Mutual Life vol. 4, p. 1126. 

Ins. Co., 116 Wis. 392, 89 N. W. 538, 15. Note: 6 Eng. Rul. Cas. 130, 131. 
92 N. W. 246, 67 LJl.A. 705; Stan- 
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arising from an imperfect or incorrect exercise of the judgment, upon 
facts as they really are ; and, like a correct opinion, which is law, nec- 
essarily presupposes that the person forming it is in full possession of 
them. The facts precede the law, and the true and false opinions alike 
imply an acquaintance with them. Neither can exist without it The 
one is the result of a correct application to them of legal principles, 
which every man is presumed to know, and is called law; the other the 
result of a faulty application, and is called a mistake of the law.^* 
It has been said that a mistake of law differs from ignorance of the 
law in that the former is capable of proof, the latter not; that the 
former acts after reasoning, the latter without*' But such a distinc- 
tion is of little or no value, as ignorance of law and mistake of law 
do not differ in their results.** One's ignorance or mistake of law 
does not as a rule furnish a basis for avoiding a contract This is not 
on the ground that every one is presumed to know the law. For 
though this is often repeated as an axiom, a presumption so variant 
from the truth cannot be recognized by the law. The ground on 
which the doctrine rests is, that it is impossible to uphold the govern- 
ment, and so to maintain its administration as to protect public and 
private rights, except on the principle that the rights and liabilities 
of every one shall be the same as if he knew the law. If all contracts 
made in ignorance of the law were to be held invalid, there would 
be no certainty in business, and no security in titles. All rights of 
property would be endangered, and the most important encourage- 
ments for industry and enterprise would be taken away. It is in- 
dispensable, therefore, that the obligation of contracts should be main- 
tained, unless there is some stronger reason for annulling them than 
a mere mistake of the law.** Ignorance of law signifies ignorance of 
the laws of one's own country; consequently, ignorance of the laws 
of other states of the Union, or of foreign laws, is deemed to be igno- 
rance of fact,* although ignorance of the law of the place of a contract 
by a nonresident contracting party is no more a ground of relief than 
if he were a citizen of the state, for he is bound to know the laws of the 
coimtry on the basis of which he deals.' Moreover, the general rule 

16. Notes: 65 A. 8. E. 494, 495; 28 Reggie v. Warren, 207 Mass. 525, 93 
L.R.A.(N.S.) 792. N. E. 805, 20 Ann. Cas. 1244, 32 

17. Lawrence v. Beaubien, 2 Bailey L.R.A.(N.S.) 340; Leavitt v. Palmer, 
L. (S. C.) 623, 23 Am. Dec. 155. 3 N. Y. 19, 51 Am. Dec. 333; Fink v. 

18. Notes: 23 Am. Dec. 164; 55 A. Farmers' Bank of Harrisburgh, 178 
S. R. 495. Pa. St. 154, 35 Ati. 636, 56 A. S. R. 

19. State V. Paup, 13 Ark. 129, 56 746; Trigg v. Read, 5 Humph. 
Am. Dec. 303; Kenyon v. Weltz, 20 (Tenn.) 629, 42 Am. Dec. 447. 

Cal. 637, 81 Am. Dec. 137; Fislier v. Note: 55 A. S. R. 497 et seq. 
May's Heirs, 2 Bibb. (Ky.) 448, 5 1. Notes: 45 Am. Dec. 631; • 
Am, Dec. 626; Jordan v. Stevens, 51 L.R.A. 837. 
Me. 78, 81 Am. Dec. 556; State v. Rei- 2. Note: 55 A. S. B. 496. 
gart, 1 Gill (Md.) 1, 39 Am. Dec. 68; 
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that everyone who engages in a transaction is presumed to act with a 
knowledge of the law^ and of the legal effects and consequences of 
the transaction, though justified by considerations of public policy, 
is a harsh one, and, being founded upon a presumption so arbitrary, 
it ought to be modified, in its application, by every exception which 
can be admitted without defeating its policy. It has, therefore, been 
the constant practice of the courts of chancery to grant relief where 
the case did not depend upon a mere mistake of law, stripped of all 
other circumstances, but an admixture of other ingredients, going 
to establish misrepresentation, imposition, undue confidence, undue 
influence, or advantage taken of another's situation.* Instead of say- 
ing that there are exceptions to the rule, it would probably be more cor- 
rect to say that, while relief will never be granted merely on account 
of the mistake of the law, there are cases in which there are other 
elements, not in themselves sufficient to authorize the court to inter- 
pose, but which, combined with such a mistake, will entitle the party 
to relief.* However it has been declared that if a man is clearly under 
a mistake in point of law, which mistake is produced by the repre- 
sentation of the other party, he can be relieved as well as if the mis- 
take were as to a matter of fact.* Moreover, in some jurisdictions 
there are statutes which seem to provide in effect that a contract is not 
binding if made under a mutual mistake of law.* 

47. Mistake as to Legal Effect of Contracts. — Mistakes as to the 
legal effect of contracts are divisible into two well defined classes. 
First, a mistake in law as to the legal effect of the contract actually 
made; and, second, a mistake in law in reducing to writing tlie con- 
tract, whereby it does not carry out or effectuate the intention of the 
parties. In reference to the former there is difference of opinion as 
to whether it may be a ground for avoiding a contract. By many 
courts it is denied that a contract can be avoided on that ground unless 
there are other elements such as fraud or bad faith which make the 
contract ineqmtable.' But in cases in which a mistake as to the legal 
effect of a contract worked an injustice to one of the parties or gave 
an imconscientious advantage to the other, some courts have distin- 
guished between such a mistake and ignorance of the existence of the 

8. Reggio V, Warren, 207 Mass. 525, 5. Drew v. Clarke, Cooke (Tenn.) 
93 N. E. 805, 20 Ann. Cas. 1244, 32 374, 5 Am. Dec. 698. 
LitJL.(N.S.) 340; Benson v. Markoe, 6. Silander v. Gronna, 15 N. D. 
37 Minn. 30, 33 N. W. 38, 6 A. S. 552, 108 N. W. 544, 125 A. S. R. 
R. 816. 616. 

Notes: 55 A. S. R. 498 et aeq.; 6 7 Georgia Home Ins. Co. v. Whar- 
LJt.A. 837; 28 LJl.A.(N.S.) 927. ton, 113 Ala. 479, 22 So. 288, 59 

4. Jordan v. Stevens, 51 Me. 78, 81 A. S. R. 129; Holmes v. HqU, 8 
Am. Dec. 556. Mich. 66, 77 Am. Dec. 444. 

Note: 28 LJt.A.(NJ9.) 792, 799. 
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law.® In referencje to the second class of mistakes, that is, where the 
mistake occurs in reducing the contract to writing, there is less diflfer- 
enco of opinion. Relief is frequently given where terms are used or 
omitted which give the instrument a legal eCFect not intended by the 
parties, and diCFerent from the contract actually made.* It has been 
said that in order to establish mistake in an instrument, it is sufficient 
to show that the parties had agreed to accomplish a particular object 
by the instrument to be executed, and that the instrument as executed 
is insufficient to effect the object.*® 

48. Mistake as to Private Legal Rights. — In many cases a distinc- 
tion is made between ignorance or mistake as to a general rule of law 
prescribing conduct and establishing rights and duties, and one as to 
the private right or interests of a party under a written instrument; 
and it has been declared that, while relief could not be given by rea- 
son of a mistake of the former kind, one of the latter kind shared by 
both parties to an agreement and resulting in a loss of the rights of 
one of them, may be set aside at the suit of the injured party, though 
no fraud was practiced upon him. The distinction taken is between 
the general law of the country, for ignorance of which no one is 
excused, and private rights which depend upon the existence of partic- 
ular facts and the rules which the law declares as to those facts. Under 
this view, mistakes as to one's private legal rights are treated as mis- 
takes of fact.** The distinction between ignorance of the law and a 
mistake as to one's private legal rights has, however, been criticised.** 
Moreover, the distinction appears not to apply to compromises entered 
into for the purpose of settling doubtful rights.** 

49. Fraud in General. — In regard to contracts made by parties 
aflFecting their rights and interests, the general theory of the law is 
that there must be full and free consent in order to make it binding 
upon them. Hence it is said that if consent is obtained by meditated 
imposition or circumvention, it is to be treated as a delusion, and not 
as a deliberate and free act of the mind. For although the law will 
not generally inquire into men's acts and contracts to determine 

8. State V. Paup, 13 Ark. 129, 56 32 L.R.A.(N.S.) 340; Alabama, etc., 
Am. Dec. 303; Dolvin v, American R. Co. v, Jones, 73 Miss. 110, 19 
Harrow Co., 125 Ga. 699, 54 S. E. So. 105, 55 A. S. R. 488 and note; 
706, 28 L.R.A.(N.S.) 785. Hoy v. Hoy, 93 Miss. 732, 48 So. 

Notes: 55 A. S. R. 518; 28 L.R.A. 903, 136 A. S. R. 548, 11 Ann. Cas. 

(N.S.) 927. 1137, 25 L.R.A.(N.S.) 182. 

9. Benson v. Markoe, 37 Minn. 30, Notes: 6 L.R.A. 837; 28 L.R.A. 
33 N. W. 38, 5 A. S. R. 816. (N.S.) 840, 841. 

Notes: 55 A. S. R. 512; 28 L.R.A. 12. Note: 55 A. S. R. 497, 498. 
(N.S.) 792 et aeq. 13. Jordan v. Stevens, 51 Me. 78, 

10. Leitensdorfer v. Delphy, 15 Mo. 81 Am. Dec. 556. 

160, 55 Am. Dec. 137. Notes: 55 A. S. R. 497, 507; 28 

11. Reggio V. Warren, 207 Mass. L.R.A.(N.S.) 841-844. 
525, 93 N. E. 805, 20 Ann. Cas. 1244, 
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whether they are wise and prudent, yet it will not suflFer them to be 
entrapped by the fraudulent contrivances, or cunning, or deceitful 
management of those who purposely mislead them.^* Contracts are, 
however, presumed to be fair, and not unlawful or fraudulent, and 
the burden is on the party attacking them as fraudulent to prove the 
fraud by positive or circumstantial evidence.** According to the rules 
of law, fraud must either be proved or be apparent from the intrinsic 
nature of the transaction; but in chancery it may be presumed, or 
rather inferred from the surrounding circumstances; i. e., it may be 
established in equity by presumptive evidence, which would not bo 
deemed sufficient at law.** The question what constitutes fraud or 
misrepresentation is treated fully elsewhere.*' 

50. Mental Capacity of Defrauded Party. — In determining 
whether the making of a contract has been induced by fraud, the 
mental capacity of the defrauded party is an important consideration. 
The law recognizes the fact that strong-minded persons cannot always 
protect themselves from deceit. A fortiori those who, because of 
weakness of mind, are incapable of protecting themselves from fraud 
and imposition, should be under the special protection of the law. 
Mere weakness of mind alone, without imposition or fraud, forms 
no ground for vacating a contract. But if there is any unfairness in 
the transaction, such as gross inadequacy of consideration, the intellec- 
tual inbecility of the party may be taken into consideration for the 
purpose of showing such fraud as will afford a ground for annulling 
it.*® A similar rule is applicable to contracts made with intoxicated 
persons. To avoid a contract on this ground, it must be shown that the 
intoxication was produced by the act or connivance of the person 
against whom the relief is sought, or that an undue advantage was 
taken of his situation. Total impairment of the mind is not a prerequi- 
site to relief. If the intoxication was produced by the connivance of 
the other party to the contract; if an unfair advantage was taken of the 
intoxication of a party ; if the consideration of the contract was grossly 
inadequate, equity will give relief without inquiring minutely into 
the question of the degree of the intoxication.** Equity will not 
assist a man to avoid a contract which he has entered into when 

14. Juzan v. Toulmin, 9 Ala. 662, Am. Dec. 610 and note. 
44 Am. Dec. 448. Note: 21 Am. Rep. 34. 

15. Giddings v. Steele, 28 Tex. 733, 19. Crane v. Conklin, 1 N. J. Eq. 
91 Am. Dee. 336. 346, 22 Am. Dec. 519; Baird v. How- 

16. Lester v. Mahan, 25 Ala. 445, ard, 51 Ohio St. 57, 36 N. E. 732, 46 
60 Am. Dee. 530. A. S. R. 550, 22 L.R.A. 846; Miller v. 

17. See Fraud and Deceit. Stemnger, 66 W. Va. 169, 66 S. E. 

18. OwmgB' Case, 1 Bland (Md.) 228, 25 L.R.A.(N.S.) 696. 

370, 17 Am. Dec. 311; Dennett v. Den- Notes: 12 Am. Dec. 655; 107 A. S. 
nett, 44 N. H. 531, 84 Am. Dec. 97; R. 141, 142; 54 L.R.A. 443 et aeq.; 17 
Tracey v. Sackett, 1 Ohio St. 54, 59 L.R.A.(N.S.) 1066 et aeq. 
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drunky merely because when in his sober senses he may wish he had 
not entered into it. But^ upon the other hand, it will not countenance 
fraudulent imposition. Gross inequality in the values exchanged — 
between the consideration moving to and that moving from the 
drunken party — ^is always received as evidence of imposition.*® When 
evidence is given that on an insufficient consideration a promissory 
note has been obtained from a person enfeebled in body and mind 
by disease and long continued drunkenness, and who at its execution 
was under the influence of liquor, a presumption of fraud arises which 
must be countervailed by evidence of a fair consideration, and fair 
and honest dealing on the part of him who claims the note as a valid 
contract.* One who deals with a sober man upon equal footing owes 
him only the duty not to mislead him to his prejudice by a material 
false representation concerning the subject matter, or by a failure to 
disclose a material fact within his knowledge which the circumstances 
may make it his duty to disclose, whereas one who deals with a person 
whom he knows to be partially intoxicated owes him the duty not to 
take advantage of his condition by knowingly imposing a harsh con- 
tract upon him. In either case equity will give relief from a contract 
induced by material false representations which were relied upon, 
or by failure to disclose material facts when peculiar circumstances 
existed which called for such disclosure; but only in the case of the 
drunken man will knowledge of the drunkenness, coupled with knowl- 
edge of the harshness or improvidence of the contract, be deemed such 
a fraud or imposition as affords ground for relief. It is not because 
of his intoxication that courts will annul the contract, but because of 
some fraud or imposition perpetrated by the person who takes ad- 
vantage of his condition to make a contract with him. The courts 
merely grant relief from the fraud or imposition perpetrated. There- 
fore, while the inadequacy or exclusiveness of the consideration for 
the contract may be a circumstance tending to establish the per- 
petration of a fraud, it does not, of itself, when good faith is affirm- 
atively shown, constitute such a fraud or imposition as will afford 
grounds for setting aside a contract.* 

51. Reliance on Representations as to Contents of Instrument — 
A person is not guilty of negligence in failing to read a contract before 
signing it, where it is read over to him by one in whom he has confi- 
dence and upon whom he has a right to rely, and he is assured by such 
person that the paper is in accordance with the agreement' If the 
fact is established that one party fraudulently misread to the other 
the paper which was to evidence the contract between them, so as to 

20. Swan v. Talbot. 152 Cal. 142, 94 2. Cook v. Bagnall Timber Co., 78 
Pac. 238, 17 LJtJL.(N.S.) 1066. Ark. 47, 94 S. W. 695, 8 Ann. Caa. 26L 

1. Holland v. Bsmes, 53 Ala. 83, 25 3. Note: 138 A. S. R. 816. 
Am. Bep. 595. 
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create the impression that the document as read contained the same 
matter as was embraced by the understanding and agreement of the 
parties, his baseness is not offset in law by the mere negligence of the 
other party, who relied on what he had no reason to doubt Whether 
the victim is actually misled is always an essential inquiry. But the 
fact that the means of knowledge were open to him, were indeed 
easily available, and that nothing but gross negligence would have 
failed to discover the falsehood, do not preclude an inquiry into the 
truth as to whether he in fact had the knowledge, and was in fact 
misled by the stratagem of his adversary.^ The signer's failure to 
read the contract is not such negligence as to prevent his seeming 
relief where the contract is read to him by the otiier party and a mis- 
take is made in the reading.* The difference of opinion in reference 
to the right to rely on an adversary's representations relates to repre- 
sentations as to the contents of a writing which is signed without 
reading it or having it read. There are early decisions to the effect 
that as a general rule, which is subject to some exceptions, a party 
is estopped to allege that he relied on the other's representations as 
to the contents of an instrument, at least if it confers upon him 
rights which he is seeking to enforce.* There are comparatively recent 
decisions which to some extent support this view, as, for instance, 
those holding that a person relying on a misrepresentation as to the 
contents of an instrument must show that it was obtained by mis- 
representations of its contents, and that the misrepresentations were 
false, and that he has exercised due diligence to guard against fraud; 
and, to excuse a want of due care and diligence in a case of this 
kind, the defendant should show that there was a known trust and 
confidence between the parties to the instrument, and that the relation- 
ship of the parties was such as to justify the existence of such trust 
and confidence.' A less stringent rule is expressed by the statement 
that the fact that a false representation is made in respect to the paper 
is not necessarily sufficient to excuse such person for aflBxing his 
signature thereto in ignorance of its contents, unless under all the 
circumstances, in view of his duty to give reasonable attention to the 
protection of his own interests, the false representation was still reason- 
ably calculated to and did induce him not to make the investigation 
which he otherwise would have made.* The tendency of modem 

4. Western Mfg. Co. v. Cotton, 126 Wis. 14, 98 N. W. 923, 105 A. S. R. 
Ky. 749, 104 S. W. 768, 12 L.EA.. 1016. 

(N.S.) ^. In an earlier case the same court 

5. Note : 5 Ann. Cas. 216. held that if a person, by the frand of 

6. Notes: 32 A. S. R. 385 et aeq.; 37 another, or of someone for whose con- 
L.R.A. 598 et seq. duct he is responsible, becomes a party 

7. Gkige V. Phillips, 21 Nev. 150, 26 to a written instrument without read- 
Pac. 60, 37 A. S. R. 494. ing it or personally knowing the con- 

8. Standard Mfg. Co. «. Slot, 121 tents thereof , he is not precluded there- 
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decisions appears to be toward the establishment of a more liberal 
rule. While there is always a sharp struggle in the courts between the 
desire to repress fraud upon the one hand^ and on the other to dis- 
courage negligence and the opporttmity and invitation to commit 
perjury, the rule seems to be settling down to hearing all the facts, 
still scrutinizing closely, and even suspiciously, the claim of a party 
to such an instrument that he had not read it. The fact is, that very 
thing frequently happens.* If the opposite party has induced him 
by trickery, fraud, or any kind of artifice not to read it, with the view 
to obtaining from him a paper which he could not otherwise have 
obtained, the right to prove these circumstances and thereby establish 
the fact that he believed he was signing an entirely different paper, 
and so relieve himself from the obligation thereof, is undoubted.^® 
In an action by one party against the other to enforce the contract, a 
plea of fraud may be sustained even though the defendant may have 
been wanting in ordinary prudence in relying on the other's represen- 
tations as to the tenor or contents of the writing.^* The negligence 
of a party in failing to read a paper which he has signed does not pre- 
clude him from attacking its validity.^' Under this view, there can 
be no question that where an illiterate person, unable to read, signs 
a written instrument in ignorance of its character or contents, believ- 
ing it to be an instrument of a different nature, and is induced to do 
so by the misrepresentations of the other party, whose good faith he 
has no reasonable ground to suspect, as to the nature or contents of 
such writing, he is not bound thereby, although he does not request 
the opposite party or anyone else to read the paper to him before he 
signs it.** An illiterate party is not negligent in signing a contract 
without informing himself as to its contents or legal effect, where he 
relies upon the other party to express the terms of their oral agree- 
ment in a writing, and upon the latter's representation that he has 
done so.** The same rule has been applied in cases in which the 

by from obtaining judicial redress, in S. E. 235, 17L.R.A.(N.S.) 807. 

some form of action, for any injury Notes: 138 A. S. R. 816; 6 L.R.A. 

which may be thereby caused to him (N.S.) 463 et seq. 

through Buch instrument not being n. Summers v. Alexander, 30 Okla. 

what he supposed it to be. Bostwick v. igg, 120 Pac. 601, 38 L.RA.(N.S.) 

Mutual Life Ins. Co. 116 Wis. 392, 89 707' ' ^ ^ 

N W. 538, 92 N. W. 246, 67 L.RA. 12. Wilcox .. American Telephone, 

'9: Western Mfg. Co. .. Cotton & t'^'^-^ l^^^?- Y. 115, 68 N. E. 153, 

Long, 126 Ky. 749, 104 S. W. 758, 12 ^\f' b.K. t>&U. 

L.R A.(N.S.) 427. Jh^'S'^1^^^' ?i^^^!^7' l^.^a' 

10. Beck, etc., Lithographing Co. v, ^^f ^, S. E. 92, 134 A. S. R. 196; 

Houppert, 104 Ala. 503, 16 So. 522, 53 SchuylkiU County v. Copley, 67 Pa. 

A. S. R. 77: Bates v. Harte, 124 Ala. St. 386, 5 Am. Rep. 441. 
427, 26 So. 898, 82 A. S. R. 186; Acme 14. Williams v. Hamilton, 104 la. 

Food Co. V. Older, 64 W. Va. 255, 61 423, 73 N. W. 1029, 65 A. S. R. 475. 
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signer was not illiterate. It has been decided that one who, by falsely 
representing to another that a written contract contains the pro- 
visions agreed upon between them, induces him to sign it, is not 
entitled to enforce the contract, although the one who signed it did 
so without reading it or having it read to him.^* Circumstances often 
justify such action on the signer's part, even when there is no fiduciary 
relationship between the parties and they stand on an equal footing. 
There may be no such relation, and yet confidence reposed on the 
one side and abused on the other, as in the case of a verbal agreement 
which one party relies upon the other to reduce to writing. If the 
latter takes upon himself that duty, and, in the pretended performance 
thereof, writes an entirely different agreement and obtains the other's 
signature thereto, representing that it is the verbal agreement re- 
duced to writing, either by saying it is or otherwise creating such 
belief, the failure to read it constitutes no estoppel.** It has, how- 
ever, been said by some courts that the rule that if a party is induced 
to sign a contract by fraud he can avoid it for that reason, does 
not apply where there is merely a false representation, to a man in pos- 
session of his faculties and able to read, that a writing embodies the 
verbal understanding.*' Under this view, when the representations, 
though false, relate to the legal effect of the instrument sued on, they 
are ineffectual because it is said that every person is presumed to know 
the contents of the agreement which he signs, and has therefore no 
right to rely on the statements of tho other party as to its legal effect.*^ 
52. Effect of Fraud. — In some decisions there may be found state- 
ments to the effect that fraud in the execution of an instrument 
renders it absolutely void,** Such statements seem to be based on the 
theory that the person who signed the contract did so by mistake, that 
is, under the supposition that it was an instrument of another or 
different character. This would be no less a mistake because induced 
by fraud.** Moreover, it is sometimes stated, rather loosely, that 
fraud avoids all contracts. As a matter of fact, a contract induced 
by fraud is not void but voidable at the option of the party injured 
by the fraud.* A contract entered into by fraud on one aide, or mis- 

15. Shook V. Puritan Mfg. Co., 76 representation as to the tenor or con- 
Kan. 301, 89 Pac. 653, 8 LJl.A.(N.S.) tents of an instrument is a good de- 
1043; Maxfield v. Schwartz, 45 Minn, fense. 

150, 47 N. W. 448, 10 L.RA. 606 and 18. Clem v. Newcastle, etc R. Co., 
note. 9 Ind. 488, 68 Am. Dec. 653. 

16. Hale v. Hale, 62 W. Va. 609, 19. Sass v. Thomas, 6 Indian Ter. 
59 S. E. 1056, 14 L.RJl.(N.S.) 221. 60, 89 S. W. 666, 11 LJRJL.(N.S.) 

17. McNinch v. Northwest Thresher 260. 

Co., 23 Okla. 386, 100 Pac. 624, 138 20. Eldorado Jeweby Co. v. Darnell, 
A. S. R. 803. 135 la. 665, 113 N. W. 344, 124 A. S. 

But in Summers v. Alexander, 30 R. 309. 
OWa. 198, 120 Pac. 601, 38 L.RAl. 1. Tarkington v. Purvis, 128 Ind. 
(N.S.) 787, the same court said mis- 182, 26 N. E. 879, 9 L.RA.. 607; Kear- 
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take through negligence on the other^ is not absolutely void. While 
in one sense it is not the contract of the latter at all^ because of his 
nonassent to its terms with knowledge of the facts^ he may add the 
element of assent at any time, actually or constructively. Such a 
transaction is not then, in a legal sense, absolutely void; it is only 
voidable. When the essential element of assent is added, it gives 
effect to the transaction as a binding contract from the beginning; 
the same as if no deception had been practised.' Since a contract 
induced by fraud is voidable, the defrauded party may elect to rescind 
the contract upon the discovery of the fraud.* The injured party 
may, moreover, resist the enforcement of the contract not only in a 
court of equity but in a court of law.* The defense of fraud may be 
made when a third party, for whose benefit a cx)ntract was made, seeks 
to enforce it* The fact that the contract is in writing does not pre- 
clude the introduction of evidence to show that a material stipulation 
therein was founded on the misrepresentations and fraud of one of the 
parties.* There is no rule of law precluding the defendant, in an ac- 
tion on a written contract, from pleading and proving fraudulent rep- 
resentations of the other party on which he has relied to his prejudice 
as inducement for the making of the contract sued on. This is the 
ordinary defense of fraud, which may be interposed in an action at 
law by way of defense to recovery on a written contract. It is perhaps 
true that by a stipulation in a written contract collateral agreements 
or warranties attempted to be made by agents may be prevented from 
becoming portions of the contract between the parties; but no such 
stipulations can prevent the interposition of the defense of fraud 
which has induced the making of Uie contract. Accordingly stipula- 
tions in a written contract that neither party shall be bound by at- 
tempted changes in it, unless they are in writing and signed by the 
parties thereto, do not preclude the defense of fraud in securing the 
contract.' It has been said, moreover, that a person cannot recover 

ney Milling, etc. Co. v. Union Pac. B. 260; Brown v. South Joplin Lead, etc., 

Co., 97 la. 719, 66 N. W. 1059, 59 Co., 231 Mo. 166, 132 S. W. 693, 140 

A. 8. B. 434; Smith v. Homback, 4 A. S. B. 509; Wilson t^. Hundley, 96 

Litt. (Ky.) 232, 14 Am. Dec. 122; Va. 96, 30 S. E. 492, 70 A. S. B. 837; 

Adams v. Gillig, 199 N. Y. 314, 92 N. Jordan v. Annex Corporation, 109 Va. 

E. 670, 20 Ann. Cas. 910, 32 L.B.A. 626, 64 S. E. 1050, 17 Ann. Cas. 267. 

(N.S.). 127; McCorkle v. Doby, 1 6. Maxfield v. Schwartz, 45 Minn. 

Strobh. L. (S. C.) 396, 47 Am. Dec. 150, 47 N. W. 448, 10 LJI.A. 606. 

560; Wilson v. Hundley, 96 Va. 96, 30 6. Bamsdell v. Edgarton, 8 Mete. 

S. E. 492, 70 A. S. B. 837. (Mass.) 227, 41 Am. Dec. 503; Mante 

2. Bostwick V. Mutual Life Ins. Co., v. Gross, 56 Pa. St. 250, 94 Am. Dec. 

116 Wis. 392, 89 N. W. 582, 92 N. W. 62. 

246, 67 LJSLJl. 705. 7. Bonewell & Co. v. Jacobson, 130 

8. See infra, par. 309. la. 170, 106 N. W. 614, 5 LJIJL.(N.S.) 

4. Sass V. Thomas, 6 Indian Ter. 436. 
60, 89 S. W. 656, 11 L.BJL.(N.S.) 
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on the implied contract, if he has made a special contract which is 
void for fraud. A person is not at liberty to say, I have made two 
contracts, and if one of them is avoided for fraud, I will set up the 
other.^ The effect of fraud as giving rise to an action for deceit is 
considered elsewhere.* 

53. Undue Influence. — ^Assent obtained through undue influence 
may invalidate a contract. What constitutes undue influence is a 
question depending upon the circumstances of each particular case. 
It is a species of constructive fraud, which the courts will not under- 
take to define, by any fixed principles, lest the very definition itself 
should furnish a finger-board pointing out the path by which it may 
be evaded.** Whenever the relations between the parties appear to 
be of such a character as to render it certain that they do not deal 
on terms of equality, but that unfair advantage in a transaction is 
rendered probable either because of superior knowledge of the matter 
derived from a fiduciary relation or from overmastering influence on 
the one side, or from weakness, dependence or trust justifiably reposed 
on the other side, the presumption is that the transaction is void, and 
it is incumbent on the stronger party to show affirmatively that no 
deception was practised or undue influence used and that everything 
was fair, open, voluntary and well understood.** In order to render 
this rule applicable, it is not necessary that one of the parties should 
occupy such a dominant position towards the other as to justify the 
inference that the latter was without power to assent his will in 
opposition to the former.** Nor is the rule confined to cases in which 
the relation between the parties is of a strictly fiduciary nature. It 
applies whenever a confidential relation exists as a fact,** or dominion 
may be exercised by one of the parties over the other.** For instance, 
a relation of peculiar trust and confidence exists between a spiritualistic 
medium and a believer in his alleged powers, which raises the pre- 
sumption that an advantage obtained by the former over the latter 
resulted from undue influence. Therefore, the burden of proof rests 
upon one claiming to be a spiritualistic medium, to show that a con- 
tract made by him with one having implicit belief in the existence of 
the powers claimed by such medium was free from undue influence.** 
The same rule applies to a contract between a physician and his 

8. McCorkle v. Doby, 1 Strobh. L. 15 Atl. 629, 1 L.R.A. 422 (antennptial 
(S. C.) 396, 47 Am. Dec. 560. release of dower). 

9. See Fraud and Deobit. Note : 21 A. 6. R. 103. 

10. Shipman v. Furniss, 69 Ala. 14. Shipman v, Furniss, 69 Ala. 555, 
555, 44 Am. Dec. Rep. 528. 44 Am. Rep. 528; Meldrum v. Mel- 

11. Cowee V. ComeU, 75 N. Y. 91, drum, 15 Colo. 478, 24 Pac. 1083, 11 
31 Ann. Rep. 428. L.R.A. 65; Davis v. Strange, 86 Va. 

Note: 21 A. S. R. 101. 793, 11 S. E. 406, 8 LJRJl. 261. 

12. Slack V. Rees, 66 N. J. Eq. 447, 15. Connor v. Stanley, 72 CaL 556, 
59 Atl. 466, 69 L.R.A. 393. 14 Pac. 306, 1 A. 8. R. 84 and note. 

IS. Shea's Appeal, 121 Pa. St. 302, 
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patient. The fact that such a contract is presumptively invalid is 
available as a defense in an action at law. But to render such a trans- 
action valid it is necessary to show only that the other party had 
competent and disinterested advice, or that he performed the act or 
entered into the transaction voluntarily, deliberately, and advisedly, 
knowing its nature and eflFect, and that his consent was not obtained 
by reason of the power and influence to which the relation might be 
supposed to give rise.** The mental weakness of one of the parties is 
an important element in raising a presumption of undue influence 
or in determining its existence.*' It is undoubtedly the law that 
when, by physicfid or mental superiority, one obtains an advantage 
in a transaction over another who is enfeebled in mind and body, or 
by disease or old age, the person obtaining such advantage will be 
required to show that the transaction was a fair one. But such a rule 
can apply only to one who was present and actively concerned in 
bringing about the result complained of.*® Nor will imdue influence 
exercised upon a person in procuring an assignment of property 
rights be inferred solely from the advanced age of the assignor.** 
Stronger proof is, and manifestly should be, required to raise a pre- 
sumption of undue influence in the case of a will than of a deed or 
contract, for the former, unlike the latter, can never take effect until 
the giver is dead, and therefore in a condition utterly incapacitating 
his further enjoyment or use of the subject of his testamentary dis- 
position.*** 

54. Involuntary Assent. — ^The very existence of a contract requires 
that the minds of the parties meet, and that it be executed freely and 
voluntarily by all. Therefore if an influence is exerted on one of 
them of such a kind as to overcome his will and compel a formal 
assent to an undertaking when he does not really agree to it, and so 
to make that appear to be his net which is not his, but another's, im- 
posed on him through fear which deprives him of self-control, there 
is no contract unless the other deals with him in good faith, in 
ignorance of the improper influence, and in the belief that he is acting 
voluntarily.* It is on this ground that contracts may be avoided 
because of duress.* Moreover, courts of equity will relieve a party 

16. Zeigler v. Illinois Trust, etc., Notes: 21 A. S. R. 104: 4 L.R.A. 
Bank, 245 111. 180, 91 N. E. 1041, 19 637. 

Ann. Cas. 127, 28 L.R.A. (N.S.) 1112; 18. Goodbar v. lidikey, 136 Ind. 1, 

Vialliet v. Consolidated R. etc., Co., 35 N. E. 691, 43 A. S. R. 296. 

30 Utah 260, 84 Pac. 496, 5 L.R.A. 19. Holmes v. Holmes, 129 Mich. 

663. 412, 89 N. W. 47, 95 A. S. R. 444. 

17. Juzan v. Toulmin, 9 Ala. 662, 20. Shipman v, Furniss, 69 Ala. 555, 
44 Am. Dec. 448; Owings' Case, 1 44 Am. Rep. 528. 

Bland (Md.) 370, 17 Am. Dee. 311; 1. Gorringe v. Reed, 23 Utah 120, 
Tracey v. Sacket, 1 Ohio St. 54, 59 63 Pac. 902, 90 A. S. R. 692. 
Am. Dec 610. Note: 26 L.R.A. 5L 

2. See Duress. 
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doing an act or making a contract when he is under the influence of 
extreme terror, or of apprehension short of duress, for the reason that 
in cases of that sort he has no free will but stands in vinculia.^ Cir- 
cumstances of extreme necessity or distress of a party, although not 
accompanied by any direct duress or restraint, may also overcome 
free agency, and justify the court in setting aside the contract on 
account of some attending oppression.* Some courts have even gone 
to the extent of holding that if a statute regulating the performance 
of certain contracts is imconstitutional, a stipulation in a contract re- 
quiring compliance with the provisions of such statute is unen- 
forceable on the ground that the stipulation is part of the contract in 
form only and has no independent existence arising from the volun- 
tary consent of the parties.* 

Form of Assent 

55. Writing. — ^With respect to the form in which the assent may be 
expressed, consensual contracts are divisible into two classes ; specialties 
and parol or simple contracts. Specialties must be in writing and 
under seal; simple contracts need not be in writing. Specialties are 
of two kinds: sealed obligations of indebtedness, which originated 
when a legal duty was considered the basis of a contract, and cove- 
nants, which, though derived from the agreement of the parties, 
became formal contracts by reason of the fact that the common law 
courts refused to recognize them unless in writing and under seal. 
As stated before, a simple contract need not be in writing unless a 
writing is required by a special statute applicable to the particular 
contract. The principal statute making such a requirement is the 
statute of frauds which applies only to the contracts specified therein.* 
Apart from the statute of frauds, there is no distinction between 
unsealed written and oral contracts. Whether written or spoken, 
they are in law, if not sealed, equally and only parol contracts.^ 
Where a contract which need not be in writing is reduced to writing, it 
is not necessary that it should be expressed in a particular form. 
For instance, although a receipt is, as a general rule, not a contract, 
it may be so drawn as to constitute a contract.® Moreover, ^'bought 
and sold notes," executed by a broker in the regular course of business 
in negotiating a sale, are competent evidence of a contract.* Similar- 

3. Note: 6 L.B.A. 493. 6. See Statute of Frauds. 

4. McDonald v. Neilson, 2 Cow. (N. 7. Emerson v. Shores, 95 Me. 237, 
Y.) 139, 14 Am. Dec. 431. 49 Atl. 1051, 85 A. S. R. 404. 

Note: 6 L.R.A. 493. 8. Ashley v. Vischer, 24 Cal. 332, 85 

5. People V. CoJer, 166 N. Y. 1, 59 Am. Dec. 65 and note; Fribble v. Kent, 
N. E. 716, 82 A. S. R. 605, 52 L.R.A. 10 Ind. 325, 71 Am. Dec. 327. 

814; Cleveland v. Clements Bros. 9. Murray v. Doud, 167 LI. 368, 47 
Constr. Co., 67 Ohio St. 197, 65 N. E. N. E. 717, 59 A. S. R. 297. 
885, 93 A. S. R. 670, 59 L.R.A. 775. 
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ly, it has been decided that invoicee which are sent with each ship- 
ment of goods and received by the buyer without objection, and which 
contain the words ''bills bear interest after maturity; terms sixty 
days," constitute a contract to pay interest.** There may be a con- 
sensus between the parties far short of a complete mode of expressing 
it, and that consensus may be discovered from letters or from other 
documents of an imperfect and incomplete description; i. e., imperfect 
and incomplete as regards form.** A valid and binding contract may 
be made by telegrams, especially when reaffirmed by correspondence 
by letter between the parties.** Where the whole agreement can be 
collected from various papers, such as letters or telegrams, referring 
to one another or directly related to one another, so that they may be 
fairly said to constitute one paper, the letters and telegrams will be 
deemed to constitute the contract.** The rule of evidence that all 
preliminary negotiations and agreements are to be deemed merged in 
the final settled instruments executed by the parties *^ does not prevent 
a contract from being partly oral and partly in writing.** The ques- 
tion whether an entire contract was reduced to writing, or an in- 
dependent collateral agreement was made, is one of fact for the jury, 
if there is any evidence to sustain such parol agreement.** Althou^ 
there are some early decisions to the contrary, the prevailing rule is 
that the holder of an instrument executed in blank and delivered to 
him has implied authority to fill the blanks. In case of implied au- 
thority being performed the instrument does not require re-execution 
or acknowledgment to give it full validity.*' 

56. Signature. — ^Even contracts which were at common law re- 
quired to be in writing and under seal were not required to be signed. 
The statute of frauds, however, requires specified contracts to be 
signed by the party to be charged.** Of course, the necessity of a 

10. Braun v. Hess, 187 lU. 283, 58 191, 20 Ati. 918, 10 L.R.A. 689; Mo- 
N. E. 371, 79 A. S. R. 221. Neil v. Boston Chamber of Commerce, 

11. Brogden v. Metropolitan R. Co., 154 Mass. 277, 28 N. E. 245, 13 L.RA. 
2 App. Cas. 666, 6 Eng. Rul. Cas. 93. 559; Horn v, Hansen, 56 Minn. 43, 

A writing is of itself insufficient to 57 N. W. 315, 22 L.RA. 617; Barker 

prove a contract if it consists merely v. Bradley, 42 N. Y. 316, 1 Am. Rep. 

of a letter from a vendee to a vendor, 521; Thurston v. Ludwig, 6 Ohio St. 

asking for bill of parcels of goods; 1, 67 Am. Dec. 328; Turner v. Abbott, 

yet it may be a circumstance, in con- 116 Tenn. 718, 94 S. W. 64, 8 Ann. 

nection with other facts, tending to Cas. 150, 6 L.R.A.(N.S.) 892. 
establish the contract. Atwell v. MiU- 16. Hines v. Willcox, 96 Tenn. 148, 

er, 6 Md. 10, 61 Am. Dec. 294. 33 S. W. 914, 54 A. S. R. 823. 

12. Calhoun v. Atchison, 4 Bush 17. Friend v. Yahr, 126 Wis. 291, 
(Ky.) 261, 96 Am. Dec. 299. 104 N. W. 997, 110 A. S. R. 924, 1 

Note: 110 A. S. R. 746. L.RA.(N.S.) 891. And see Ambra- 

13. Note: 110 A. S. R. 754. tion op Instbumbnts, voL 1, p. 1012 

14. Note: 3 L.RA. 308. See Evi- et aeq. 

DBNCE. 18. See Bonds, voL 4^ p. 47; Stat- 

15. Roberts v. Bonaparte, 73 Md. itte ov Frauds. 
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signature cannot arise as to contracts which are not required to be 
and are not reduced to writing. When such a contract is reduced to 
writing, the signature indicates an intention to authenticate the 
instrument.^* An instrument signed by a mark only is valid, except 
where the statute requires a mark and the name of an attesting wit- 
ness. Hence, a contract, which is not required to be so signed, but 
which is signed by a mark without attestation, is admissible in evi- 
dence.^ A party is bound by a written contract, though his signature 
does not appear at its end. If his name, written by himself, appears 
in any part of the agreement, it may be taken as his signature, if it 
was written for the purpose of giving authenticity to the instrument, 
and thus operating as a signature.* Therefore words written on the 
back of a contract blank as a portion of the instrument to be signed by 
the parties become part of the obligation, although the signatures are 
not below them, but on the preceding page.* One who signs an instru- 
ment importing an obligation is prima facie bound by it, whether he 
signs at tiie ri^t or the left hand of the paper, if there is no room for 
the inference that any other was intended to be the signer. But this 
presumption does not exist where the signature occupies an equivocal 
position, as that of subscribing witness to an instrument under seal, 
prepared for and executed by but one person.* The fact that a party 
erases his signature to a contract, long after he has signed and deliv- 
ered it) will not rescind or avoid it.* A contract may be signed on con- 
dition that it shall not take effect until others have signed it.* It has 
been said that the mere physical acceptiEince and attempted enforce- 
ment by one party of a contract unilateral in form, executed by an- 
other, does not make the former a party to the contract so as to bind 
him to its performance.* But the fact that one of the parties has 
signed the contract does not require that the other party should do 
likewise. A written contract, not required to be in writing, is valid if 
one of the parties signs it and the other acquiesces therein.^ Accept- 
ance of a contract by assenting to its terms, holding it and acting upon 
it, may be equivalent to a formal execution by one who did not sign 
it.* Bills of sale, promissory notes, deeds, and many other writings 
are signed by one of the contracting parties and delivered to another, 

19. Lee v. Yatighaji's Seed Store, 4. Natehez v. Minor, 9 Smedes & M. 
101 Ark. 68, 141 S. W. 496, 37 LJtA. (Miss.) 544, 48 Am. Dec. 727. 
(N.S.) 362. 6. Note: 45 L.RA. 342. 

20. Bates v. Harte, 124 Ala. 427, 26 6. Levin v. Dietz, 194 N. Y. 376, 87 
So. 898, 82 A. S. R. 186. N. E. 454, 20 L.R.A.(N.S.) 251. 

1. Fulshear v. Randon, 18 Tex. 275, 7. Parker v. Carter, 91 Ark. 162, 
70 Am. Dec. 281. 120 S. W. 836, 134 A. S. R. 60; Musca- 

2. Bonewell v. Jacobson, 130 la. 170, tine Water Co. v. Muscatine Lumber 
106 N. W. 614, 5 L.RA.(N.S.) 436 Co., 85 la. 112, 52 N. W. 108, 39 A. 
and note. S. R. 284. 

3. Steininger v. Hoch, 39 Pa. St. 8. Vogel v. Pekoe, 157 HI. 339, 42 
263, 80 Am. Dec. 521. N. E. 386, 30 LJtA. 491; SeUers v. 

R. C. L. Vol. VI.— 41. 641 
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who receives the same, and orally or by conduct acquiesces therein. 
This party cannot afterwards be heard to alter or modify the writing 
by proof of some antecedent oral agreement which has become repre- 
sented by and merged in the writing.* If a person accepts and adopts 
a written contract, even though it is not signed by him, he is deemed 
to have assented to its terms and conditions and to be bound by 
them.** Thus in case a person accepts a deed which requires him to 
make a payment to the stranger, the law implies a promise to make 
such payment.** 

57. SeaL — ^The distinction made by the common law between 
specialties cmd parol contracts has already been adverted to. One of 
the characteristics of a specialty is a seal. The distinction between 
sealed and unsealed contracts is still recognized in some jurisdictions. 
Accordingly, there is modem authority for the proposition that a 
written instrument, purporting to be a specialty, and plainly intended 
by the parties to have all the incidents cmd characteristics of a bond in 
the strict and technical sense of that word, cannot be transmuted by 
the court into a simple contract, for the reason that it has not been 
properly executed to take effect as a contract under seal.** In juris- 
dictions in which the distinction between sealed and unsealed con- 
tracts is recognized, the rule is that where a contract in writing is 
intended to be signed and sealed by both parties but is signed and 
sealed by one only, and signed by the other but not sealed, both are 
bound, but in different forms; that while it was the covenant of the 
former, it was merely the parol contract of the latter.** But where 
a seal will not change or vary the liability, and is not essential to the 
nature of the contract, the addition of a seal will not vitiate it.** 
Moreover, the statutes of many jurisdictions have abolished the use 
of seals in private contracts, and have thus eliminated in nearly every 
respect the distinction between specialties and simple contracts.** 

58. Delivery. — Nearly every act attending the creation or assump- 
tion of liability under specialty contracts was symbolic. One of the 
most significant of all the acts expressive of the symbolism of the law 
was delivery as applied to sealed instruments. Delivery of all sealed 

Greer, 172 lU. 549, 60 N. E. 246, 40 72, 12 Am. Rep. 665. See supra, par. 

L.RJl. 689. 55. 

9. Manufacturers', etc.. Inspection 13. Baltimore Pearl Honing Co. v. 
Bureau v, Everwear Hosiery Co., 162 Linthicum, 112 Md. 27, 75 Atl. 737, 
Wis. 73, 138 N. W. 624, Ann. Cas. 136 A. S. R. 383, 20 Ann. Cas. 1325 
1914C 449, 42 L.R.A.(N.S.) 847. and note. 

10. Forthman t;. Deters, 206 lU. 169, 14. Robinson v. Crowder, 4 Mc- 
69 N. E. 97, 99 A. S. R. 145; Mc- Cord L. (S. C.) 519, 17 Am. Dec. 
Pherson v. Fargo, 10 S. D. 611, 74 N. 762. 

E. 1067, 66 A. S. R. 723. 15. McLeod v. Morrison, 66 Wash. 

11. Barnes v. Crockett, 111 Va. 240, 683, 120 Pac. 528, 38 L.R.A.(N.S.) 
68 S. E. 983, 36 L.R.A.(N.S.) 464. 783. See Seals. 

12. Russell 17. Annable, 109 Mass. 
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instruments was necessary. In recognition of the fact that delivery 
possesses no actual significance except as it might be regarded as ex- 
pressive of the intent of the person who made it to be bound by the 
instrument, the courts never required manual traduction. An overt 
act which might be fairly deemed to express the obligor's intention to 
be bound was suflScient. But the necessity of any sort of delivery, 
actual or constructive, was limited to sealed instruments, and did not 
apply to parol contracts.** In the light of these facts must be read 
the decisions which declare in effect that a written contract acquires 
no validity until it is deUvered.*' However, even though actual de- 
livery may not be necessary, it seems to be clear that a written contract 
may be delivered upon condition. In such case it does not become a 
binding obligation until the condition upon which its delivery depends 
has been fulfilled.*® A written contract, whether under seal or not, 
may by parol, be proved to have been delivered to the obligee upon a 
parol condition that it was not to become binding until the happening 
of a future event, and may be avoided upon the further proof that such 
event has not occurred, especially if the contract is one not required to 
be under seal.** Some courts have gone to the extent of saying that 
an instrument is not executed imtil it is delivered, and that delivery 
cannot be inferred from possession.** But the genoral rule appears 
to be that mere possession of an instrument, especially if it happens 
to be a bill or note, is prima facie evidence of delivery,* although, not- 
withstanding such possession, it may be shown that the instrument 
had not been deUvered.* At all events, if the party to whom an instru- 
ment is to be delivered assents, expressly or by implication, to the 
delivery thereof to a third person, the delivery of the instrument to 
such third person is a sufficient delivery.* 

in. Dbpinitbness or Certainty 

59. Generally. — ^The question whether a contract is definite or cer- 
tain presupposes the formation of the contract. Where the parties 
have left an essential part of the agreement for future determination, 
it is no doubt correct to say that the contract is not completed.* But 

16. Note: 138 A. S. R. 29, 30. 20. Wilbur v. Stoepel, 82 Mich. 344, 

17. Haen t;. Simmons, 1 Cal. 119, 46 N. W. 724, 21 A. S. R. 568. 

52 Am. Dec. 291 ; McFarland t;. Sikes, 1. McFarland v, Sikes, 54 Conn. 

54 Conn. 250, 7 Atl. 408, 1 A. S. 250, 7 AU. 408, 1 A. S. R. Ill; Bied- 

R. Ill ; Biederman v. O'Conner, 117 erman v, O'Conner, 117 HI. 493, 7 N. 

111. 493, 7 N. E. 463, 57 Am. Rep. E. 463, 57 Am. Rep. 876. See Bills 

876. A promise to pay is not a new and Notes, vol. 3, p. 859. 

delivery of a bond. Field's Estate, 2. McFarland v, Sikes, 54 Conn. 

2 Rawle (Pa.) 351, 21 Am. Dec. 454. 250, 7 Atl. 408, 1 A. S. R. 111. 

18. McFarland v. Sikes, 54 Conn. 3. Giddings v. Qiddings' Adm'r, 51 
250, 7 Atl. 408, 1 A. S. R. 111. Vt. 227, 31 Am. Rep. 682. 

19. Blewitt V. Boorum, 142 N. Y. L See 8upra, par. 38. 
357, 37 N. E. 119, 40 A. S. R. 600. 
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notwithstanding the fact that Hie parties have agreed as to every- 
thing with respect to which they intended to agree, the contract may 
still be expressed in such an indefinite manner that it is incc^able of 
being enforced. It is said to be an elementary rule that in order that 
a contract may be enforceable the promise or the agreement of the 
parties to it must be certain and explicit, so that their full intention 
may be ascertained to a reasonable degree of certainty. Their agree- 
ment must be neither vague nor indefinite, and, if thus defective, parol 
proof cannot be resorted to.* The contract must be certain and un- 
equivocal in its essential terms either within itself or by reference to 
some other agreement or matter. In addition to a definite promise, 
the subject matter of the agreement must be expressed in such terms 
that it can be ascertained with reasonable certainty. A contract which 
is so uncertain in respect of its subject-matter that it neither identifies 
the thing by describing it, nor furnishes any data by which certainty 
of identification can be obtained, is unenforceable.* For instance, a 
contract for service must be certain and definite as to the nature and 
extent of service to be performed, the place where and the person to 
whom it is to be rendered, and the compensation to be paid, or it will 
not be enforced.' There is, moreover, authority to the effect that a 
contract for the ornamental work of a building, in which the scale 
drawings are so indefinite that the requirements cannot be ascertained, 
is unenforceable, although it provides that the architect shall have 
power to determine its true construction, and he furnishes detail draw- 
ings in accordance with his determination.^ It it evident that courts 
can neither specifically enforce contracts nor award substantial dam- 
ages for their breach when they are wanting in certainty. Damages 
cannot be measured for the breach of an obligation when the nature 
and extent of the obligation is unknown, being neither certain nor 
capable of being made certain.* Greater certainty, it has been said, is 
necessary for specific performance than to maintain an £u;tion for 
•damages. Perhaps it would be more accurate to say that the difference 
between the two classes of cases is not in the amount or degree of the 
•certainty required, but in the extent of the certainty. Where the re- 
lief sought is specific execution, it is essential that the contract itself 
should be specific In other words, the certainty required must ex- 
tend to all the particulars essential to the enforcement of the contract 

6. United Press v. New York Press Note: 110 A. S. R. 748 (contract 

Co., 164 N. Y. 406, 58 N. E. 527, 53 by telegraph). 

L.R.A. 288. 7. Parsons v. Trask, 7 Gray (Mass.) 

6. Cold Blast Transp. Co. v. Kansas 473, 66 Am. Dec. 502. 

€ity Bolt, etc., Co., 114 Fed. 77, 52 8. Snead & Co. Iron Works v. Mer- 

C. C. A. 25, 57 L.R.A. 696; Alabama chants' L. & T. Co., 225 HI. 442, 80 

Mineral Land Co. v. Jackson, 121 N. E. 237, 9 L.R.A.(N.S.) 1007. 

Ala. 172, 25 So. 709, 77 A. S. R. 9. East line, etc., R. Co. v. Scott, 

46; Price v. Wiesner, 83 Kan. 343, 72 Tex. 70, 10 S. W. 99, 13 A. S. R. 

Ill Pac. 439, 31 L.RA.(N.S.) 927. 758. 
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But where Aeie has been an entire breach, and compensation is asked 
in damages, it may be sufficient if there be certainty only as to the 
general scope and stipulations of the contract. It may well be doubted, 
however, whether there has been any practical recognition of any such 
distinction by the courts.** However, the law does not favor, but 
leans against the destruction of contracts because of imcertainty. 
Therefore the courts will, if possible, so construe the contract as to 
carry into effect the reasonable intention of the parties if that can be 
ascertained.** Though there are some formal imperfections in a 
written contract^ still it is sufficient if it contains matter which will 
enable the court to ascertain the terms and conditions on which the 
parties intended to bind themselves.*' The maxim Id cerium est, 
quod cerium reddi potest, applies.** For instance, a contract to fur- 
nish a vendee with a certain line of goods for exclusive sale in a 
certain city and the territory tributary thereto, is not void for indefi- 
niteness in describing the territory embraced in the terms of the con- 
tract*^ Likewise a contract is established with requisite certainty 
to allow its enforcement, when it is proved to be an agreement that 
certain existing openings through a railroad embankment shall be 
maintained.** Also, an ambiguity or uncertainty may be removed 
by the acts, conduct, declarations, or agreements of the parties. In 
other words, an uncertain agreement may be so supplemented by sub- 
sequent acts, agreements, or declarations of the parties as to make it 
certain and enforceable. The acts of practical construction placed 
upon a contract by the parties thereto are binding, and may be re- 
sorted to to relieve it from doubt and uncertainty. This is simply an 
extension of the maxim referred to.** Thus an agreement of a water 
company to supply water to certain land for irrigation purposes for a 
specified sum is sufficiently certain when the water to be sold is identi- 
fied by describing it as water from a named river, to be carried through 

10. Note: 26 Am. Dee. 663. 15. Roek Island, ete., R. Co. v, 

11. Mclntyre Lumber, etc., Co. v. Dinniek, 144 lU. 628, 32 N. E. 291, 
Jackson Lumber Co., 165 Ala. 268, 19 L.RA.. 105 

51 So. 767, 138 A. S. R. 66; Crab- 16. Alabama Great Southern R. Co. 

tree v. Hagenbaueh, 25 111. 233, 79 v. South, etc., R. Co., 84 Ala. 570, 3 

Am. Dec. 324; Oilman v. Dwight, 13 So. 286, 5 A. S. R. 401; Daily v. 

Gray (Mass.) 356, 74 Am. Dec. 734. Minnick, 117 la. 563, 91 N. W. 913, 

Note: 26 Am. Dec. 662. 60 LJI.A. 840; Peckham v. I^ane, 81 

12. Witty V. Michigan Mutual L. Kan. 489, 106 Pac. 464, 19 Ann. Cas. 
Ins. Co., 123 Ind. 411, 24 N. E. 141, 369, 25 LJt.A.(N.S.) 967. Compare 
18 A. S. R. 327, 8 L.R.A. 365. Freeman v. Morris, 131 Wis. 216, 109 

18. McConneU v. Brillhart, 17 Dl. N. W. 983, 120 A. S. R. 1038, 11 

354, 65 Am. Dec 611; Northern Cen- Ann. Cas. 481, holding that the nn- 

tral R. Co. «. Walworth, 193 Pa. St. certainty in a promise to leave anoth- 

207, 44 AtL 253, 74 A. S. R. 683. er property to a certain person at the 

14. Kaufman v, Farl^ Manufg promisor's death is not removed by 

Co., 78 la. 679, 43 N. W. 612, 16 the promisor's subsequent dedara- 

A. S. R. 462. tions. 
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the canal of the company, the company having but one canal leading 
from that river, although the lateral by which it is to be conducted 
to the land is not described, except by the statement that the company 
is to deliver the water on the land by means of such head gates, weirs, 
and devices as it shall construct for that purpose, the uncertainty in 
this respect being removed when the lateral ditch is constructed.^' 
Moreover, terms which the law implies need not be expressed in an 
agreement, and their absence will not render it uncertain.** 

60. Time. — ^The effect of the omission from a contract of the time 
of its duration is generally determined by a construction of the con- 
tract; it may be regarded as being perpetual or as terminable at will.** 
Sometimes, however, indefiniteness as to duration is treated as an 
obstacle to the enforcement of the contract. For instance, it has been 
decided that a promise by a street railway company to maintain a 
special rate, the amount and duration of which is not specified, to 
suburban property which it sells to one proposing to develop it for 
homes, is too indefinite for enforcement.** A similar objection has 
been raised to contracts of permanent employment. Although the 
decisions on the subject are not harmonious, it may be said that con- 
tracts are not necessarily unenforceable simply because the precise 
time that the service is to continue is not specified, at least when the 
duration of the employment can be limited by construction to the 
time that the employer is engaged in the particular business and has 
work that the employee can and is willing to do and is able to do 
satisfactorily.* However, where the duration of the contract is in 
effect left to be determined by one of the parties, it is, according to 
some decisions, too indefinite to be enforced.* Thus, a contract to 
mine ore in a certain pit at a certain price per ton "as long as we can 
make it pay" is too indefinite to entitle the contracting parties to an 
allowance for prospective profits in case their work is stopped by the 
other party to the contract.* But even though a contract which 
gives to one of the parties the right to fix the time of its duration may 
be originally uncertain, it becomes certain when the time during which 
it is to be obligatory is fixed by such party.* The effect of the failure 
to mention the time for performance involves less difficulty. In such 
case a reasonable time is implied by law.* Therefore the absence of 

17. Stanislaus Water Co. v. Bach- 98 Tex. 47, 81 S. W. 22, 107 A. S. 
man, 152 Cal. 716, 93 Pac. 858, 15 R. 607, 4 Ann. Cas. 644, 66 L.R.A. 
L.R.A.(N.S.) 359. 741. 

18. Note: 26 Am. Dec. 670. 3. Davie v. Lumberman's Min. Co., 

19. See infra, par. 283. 93 Mich. 491, 53 N. W. 625, 24 L.R.A. 

20. Arundel Realty Co. v. Mary- 357. 

land Electric R. Co., 116 Md. 257, 4. East Line, etc., R. Co. v. Scott, 

81 Ati. 787, 38 L.R.A.(N.S.) 157. 72 Tex. 70, 10 S. W. 99, 13 A. S. R. 

1. See Master and Servant. 758. 

2. Missouri, etc., R. Co. v. Smith, 5. See infra, par. 283. 
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a stipulation to that effect does not render the contract void for un- 
certainty.* But according to some decisions, a contract is too imcertain 
to be enforced where the time for the commencement of performance 
is made to depend on an indefinite event. Under this view, a written 
contract, whereby the buyer is allowed five years within which to cut 
and remove standing timber, the term to be computed from the time 
the buyer begins to manufacture the timber into lumber, is void for 
uncertainty.' On the other hand, it has been decided that a contract 
to marry after the death of the divorced wife of one of the parties 
is reasonably definite and certain with respect to the time of perform- 
ance, since it is made to depend upon an event which, in the course 
of nature, must inevitably occur, notwithstanding the fact that it is 
possible that one of the contracting parties may die before that event 
takes place.® Moreover, there is authority to the effect that an electric 
railway bonus contract by the terms of which the bonus is payable as 
soon as the railway company or its assigns have constructed and put 
in operation its road from a certain town to a certain described strip 
of land, and afforded a specified service thereon, is certain and definite 
as to the time the obligation matures.* 

61. Quantity. — Whether a contract under which the amount or 
quantity is not stated specifically is enforceable seems to depend on 
whether such amount is ascertainable. When it is impossible to as- 
certain the amount or quantity the contract cannot be enforced. This 
is the case with reference to an agreement by a person to leave to 
another at the former's death a "child's part of his estate" *^ or to give 
him a full share of his property.** There is, moreover, authority to 
the effect that an agreement by a person, in consideration of the privi- 
lege of naming a child, that he would leave the child something at his 
death, but failing to state what amount of property he would leave or 
to provide a means by which the amount could be ascertained, is in- 
valid for uncertainty, and is not aided by the testator's declarations 
to third persons as to how much he would leave the child, or by be- 
quests to the child in revoked wills.** However, it is otherwise where 
the amount of property reasonably necessary to fulfil the terms of the 
agreement can be ascertained. Therefore a contract to support a per- 
son will not be held to be unenforceable simply because the amount to 
be paid is not fixed by the terms of the agreement.** Moreover, a con- 

6. Atwood V. Cobb, 16 Pick. (Mass.) 28 L.R.A.(N.S.) 968. 

227, 26 Am. Dec. 657. 10. Wood v. Evans, 113 LI. 186, 

7. Gay Mfg. Co. v. Hobbs, 128 N. 55 Am. Rep. 409. 

C. 46, 38 S. E. 26, 83 A. S. R. 661. 11. Note: 53 L.R.A. 298. 

8. Brown v. Odill, 104 Tenn. 250, 12. Freeman v. Morris, 131 Wis. 
56 S. W. 840, 78 A. S. R. 914, 52 216, 109 N. W. 983, 120 A. S. R. 
L.R.A. 660. 1038, 11 Ann. Cas. 481. 

9. Boise Valley Const. Co. v. 13. Henderson v. Spratlen, 44 Colo. 
Kroeger, 17 Idaho 384, 105 Pac. 1070, 278, 98 Pac. 14, 19 L.R.A.(N.S.) 655. 
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tract for the sale of stock whereby the seller agrees that all debts of 
the company shall be paid on the day of the transfer, and the pur- 
chaser is to retain enough of the price to assure him that the company 
is free from debt, is not void for uncertainty in not stating such debts, 
if the amount to be paid is fixed and definite.^^ The effect of indefi- 
niteness as to quantity has often arisen in the law of sales, usually in 
connection with contracts to furnish the buyer all of a certain kind 
of goods which he may need in his business during a certain time, or 
in connection with contracts to purchase all the output of a certain 
factory during a certain time, the amount of the output being in- 
definite. While the courts are not entirely in accord in reference to 
this question, such contracts are not, according to what seems to be 
the weight of authority, invalid for imcertainty. The quantity which 
is to be bought is made as definite as is possible under the circum- 
stances. At all events, where the quantity is expressly left to be de- 
termined by one of the parties, the contract is enforceable after the 
quantity has been fixed by such party.^* 

62. Compensation. — ^The general rule is that price is an essential 
ingredient of every contract for the transfer of property or rights 
therein or for the rendering of services.** In order that an executory 
contract may be enforceable, it is generally necessary that the price 
must be certain or capable of being ascertained from the contract it- 
self. By this is not meant that the exact amount in figures must be 
stated in the contract; but when that is not the case, the price must, by 
the terms of the contract, be capable of being definitely ascertained.*^ 
The contract mode of ascertaining the price must be pursued when it 
is specified in the contract.** When the contract appoints the mode 
of determining the price, and the price is determined according to 
that mode, the contract becomes perfect and complete in all respects, 
as if it had been originally fixed in the writing. Therefore, an agree- 
ment in a lease, that the lessee shall have the privilege of purchasing 
the premises upon such terms and at the same price per acre as any 
other person or purchaser may have offered, although it does not bind 
the lessor to make any sale, is valid and binding in favor of the lessee 
if the lessor decides to sell, and is not incomplete or indefinite.** It 
is sometimes provided in a contract that one of the parties shall have 
the right to receive specified property or certain services at a fair and 
reasonable price. In such a case the courts hold that the manner of 
determining the price is a matter of form rather than of substance; 

14. Northern Cent. Ry. Co. v. Wal- 17. United Press v. New York Press 
worth, 193 Pa. St. 207, 44 Atl. 253, Co., 164 N. Y. 406, 58 N. E. 527, 53 
74 A. S. R. 683. L.R.A. 288 and note. 

15. See Sales. 18. Woodruff v. Woodruff, 44 N. 

16. State V. Assoeiated Press, 159 J. Eq. 349, 16 Atl. 4, 1 L.R.A. 380. 
Mo. 410, 60 S. W. 91, 81 A. S. R. 19. Hayes v. O'Brien, 149 lU. 403, 
368, 51 LJIA. 151. 37 N. E. 73, 23 L.R.A. 555. 
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and if it becomes evident that it cannot be determined in the manner 
provided for in the contract, by reason of the refusal of one party to 
do what in equity he ought to do, the court will determine it upon the 
application of the other.*^ But the limit to which the court will go 
in fixing the price is to ascertain it when the contract simply provides 
that it shall be fair.^ However, after services or materials have been 
furnished and accepted, the fact that no price had been agreed on 
or that the compensation mentioned in the contract is too indefinite 
does not prevent the recovery of reasonable compensation.* 

IV. CONSIDBBATION 

Necemty 

63. Simple Contract — Contracts which were at common law en- 
forceable by an action of debt generally derived their obligatory force 
from a duty imposed by law. This duty was based either on the 
form of the contract or on what was known as quid pro quo. By this 
was meant that the person owing the duty had received from the 
person to whom the duty was due something which he was bound to 
return or pay for. In the absence of quid pro quo, the engagement, 
except in the case of formal contracts, was termed n,udum pactum — a 
phrase derived from the civil law. When the English courts finally 
declared that an action of assumpsit might be maintained for the non- 
performance of a simple promise, they limited the right of action to 
cases in which there existed an element which came to be known as 
consideration. Any promise not supported by a consideration they 
likewise termed nudum pactum. The term consideration is thus in 
some respects analogous to the cavsa of the civil law and to quid pro 
quo in debt. In fact the latter term has sometimes been treated as 
though it were synonymous with consideration.* Consideration is, 
however, not identical with either of these terms. The policy of the 
courts in requiring a consideration for the maintenance of an action 
of assumpsit appears to be to prevent the enforcement of gratuitous 
promises. It is said that when one receives a naked promise and such 
promise is broken, he is no worse off than he was. He gave nothing 
for it, he has lost nothing by it, and on its breach he has suffered no 
damage cognizable by courts. No benefit accrued to him who made 
the promise, nor did any injury flow to him who received it Such 

20. Slade v. Lexington, 141 Ky. 214, Note: 53 LitJL. 299. 

132 S. W. 404, 32 L.R.A.(N.S.) 201. 8. SbaeUeford v. Hendley, 1 A. E. 

Note: 26 Am. Dec. 668. Marsh. (Ey.) 496, 10 Am. Dee. 753; 

1. Woodniff V. Woodruff, 44 N. J. Jostioe v. Lang, 42 N. Y. 493, 1 Am. 
Eq. 349, 16 Atl. 4, 1 L.R.A. 380. Rep. 576; Todd v. Weber, 95 N. T. 

2. Nordyke, etc., Co. v. Eehlor. 155 181, 47 Am. Bep. 20. 
Mo. 643, 56 8. W. 287, 78 A. 8. B. 

600. 
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promises are not made within the scope of transactions intended to 
confer rights enforceable at law. To enforce them by a judgment in 
favor of those who gave nothing therefor would often bring such 
imperfect obUgations into competition with the absolute duties to 
wife and children, or into competition with debts for property actu- 
ally received, and make the law an instrument by which a man could 
be forced to be generous before he was just.* This argument loses 
much of its force by reason of the fact that the courts do not ordi- 
narily inquire into the adequacy of the consideration and that any 
consideration, however slight, is legally sufficient to support even an 
onerous promise.* In view of this fact, consideration, it has been 
suggested, may be regarded as a form which distinguishes action- 
able from nonactionable promises.* However this may be, the rule 
that consideration is essential to the enforcement of a simple contract 
is so thoroughly settled that it may be regarded as one of the ele- 
mentary principles of the law of contracts.' 

64. Contract in Writing. — Lord Mansfield and other English judges 
have favored the recognition of a written agreement as another kind 
of formal contract for the enforcement of which no consideration 

4. Davis V. Morgan, 117 Ga. 504, N. Y. 493, 1 Am. Rep. 576; Young 
43 S. E. 732, 97 A. S. R. 171, 61 v. Hill, 67 N. Y. 162, 23 Am. Rep. 
L.R.A. 148. 99; Albany Presbyterian Church v. 

5. See infra, par. 85 et seq. Cooper, 112 N. Y. 517, 20 N. E. 352, 

6. Krell v, Codman, 154 Mass. 454, 8 A. S. R. 767, 3 L.R.A. 468; Precht 
28 N. E. 578, 26 A. S. R. 260, 14 v, Howard, 187 N. Y. 136, 79 N. E. 
L.R.A. 860. 847, 9 L.R.A.(N.S.) 483; Mitchell v. 

7. Davis V. Seymour, 59 Conn. 531, Bell, 1 N. C. 244, 2 Am. Dec. 627; 
21 Atl. 1004, 13 L.R.A. 210; Leo- Critcher v. Watson, 146 N. C. 150, 
pold V. Salkey, 89 111. 412, 31 Am. 59 S. E. 544, 125 A. S. R. 470, 18 
Rep. 93; Porter v. Title Guaranty, L.R.A.(N.S.) 270; Kennedy v. Ware, 
etc., Co., 17 Idaho 364, 106 Pac. 299, 1 Pa. St. 445, 44 Am. Dec. 145; 
27 L.R.A.(N.S.) Ill; Carson v. Clark, Lincohi t;. Wright, 23 Pa. St. 76, 62 

1 Scam. (111.) 113, 25 Am. Dec. 79; Am. Dec. 316; Lennig's Estate, 182 
Bright V. Coffman, 15 Ind. 371, 77 Pa. St. 485, 38 Atl. 466, 61 A. S. R. 
Am. Dec. 96; Caylor v. Caylor, 22 725, 38 L.R.A. 378; Ferrell v, Scott, 
Ind. App. 666, 52 N. E. 465, 72 A. 2 Speers L. (S. C.) 344, 42 Am. Dec. 
S. R. 331; MUls County Nat. Bank 371 ; Smith t;. Rankin, 4 Yerg (Tenn.) 
V. Perry, 72 la. 15, 33 N. W. 341, 1, 26 Am. Dec. 213; Whitson v. 

2 A. S. R. 228; Machias Hotel Co. Fowlkes, 1 Head (Tenn.) 533, 73 Am. 
V. Coyle, 35 Me. 405, 58 Am. Dec. Dec. 184; Mitchell v. Zimmerman, 4 
712; Neal v. Coburn, 92 Me. 139, Tex. 75, 51 Am. Dec. 717; Parker v. 
42 Atl. 348, 69 A. S. R. 495; Ow- Carter, 4 Munf. (Va.) 273, 6 Am. 
ing's Case, 1 Bland (Md.) 370, 17 Dec. 513; Hemrich Bros. Brewing Co. 
Am. Dec. 311; Obemdorf v. Union v. Kitsap County, 45 Wash. 454, 88 
Bank, 31 Md. 126, 1 Am. Rep. Pac. 838, 9 L.R.A.(N.S.) 910; Rann 
31; Harper v. Davis, 115 Md. 349, v. Hughes, 7 T. R. 346, 4 Bro. P. C. 
80 Atl. 1012, Ann. Cas. 1913 A 861, (Toml. ed.) 27, 6 Eng. Rul. Cas. 1 
35 L.RJL.(N.S.) 1026; De Moss v. and note. 

Robinson, 46 Mich. 62, 8 N. W. 712, Note: 12 L.R.A. 463. 
41 Am. Rep. 144; Justice v. Lang, 42 
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would be necessary. Moreover, in the decisions of some American 
courts there may be found statements to the effect that a written 
contract imports a consideration, though failure of consideration may 
be shown to defeat an action thereon.® This view has been embodied 
in the statutes of some jurisdictions,* and even in the absence of legis- 
lation is generally recognized as applying to negotiable instruments 
exoept that as against bona fide holders for value the absence of con- 
sideration cannot be shown at all.** However, aside from negotiable 
instruments, it is settled at present that contracts are by the common 
law divided into specialties and agreements by parol and that contracts 
in writing are not in a class by themselves but are treated as parol 
contracts which require a consideration.** But although the common 
law makes it essential to the validity of every contract not under seal 
that it shall be supported by a sufficient consideration, it is not nec- 
essary that a contract in writing, if not within the statute of frauds, 
should express a consideration, as it may be proved by parol evidence, 
or may be inferred from the terms and obvious import of the con- 
tract.** On the other hand, there is authority to the effect that if 
the payment of a consideration is recited in a contract, the parties 
are estopped from disputing such payment for the purpose of destroy- 
ing the effect and operation of the contract.** 

65. Contract under Seal. — Contracts under seal or specialties de- 
rive their obligatory force from their form, and were enforceable before 
the evolution of the doctrine of consideration as applied to simple 
contracts. If a contract was sealed, it was binding regardless of wheth- 
er there was present the element which in simple contracts came to 
be known as consideration. However, an attempt has since been made 
to bring specialties within the doctrine that there must be a considera- 
tion for a promise. It has been declared that as the act of sealing is of 
a deliberate and solemn nature, implying great caution and the full- 

8. University of Des Moines v. Liv- N. W. 895, 15 A. S. R. 252; Joseph 
ingston, 57 la. 307, 10 N. W. 738, v. Catron, 13 N. M. 202, 81 Pac 439, 
42 Am. Rep. 42. From a subsequent 1 L.R.A.(N.S.) 1120; Webber v. 
opinion of the same court it seems Blunt, 19 Wend. (N. Y.) 188, 32 
that this view would not be adhered Am. Dec. 445; Le Roy v. Jacobsky, 
to. Bender v. Been, 78 la. 283, 43 136 N. C. 443, 48 S. E. 796, 67 L.R.A. 
N. W. 216, 5 L.R.A. 596. 977; Whitehill v. Wilson, 3 Pen. & 

9. Western Twine Co. v, Wright, W. (Pa.) 405, 24 Am. Dec. 326; Jones 
11 S. D. 521, 78 N. W. 942, 44 v. Holliday, 11 Tex. 412, 62 Am. Dec. 
L.R.A. 438. 487; Rix v. Adams, 9 Vt. 233, 31 

10. See Bills and Notes, vol. 3, p. Am. Dec. 619; Crawford's Appeal, 61 
925 et seq. Pa. St. 52, 100 Am. Dec. 609; Rann 

11. Cook V. Bradley, 7 Conn. 57, v. Hughes, 7 T. R. 346, 4 Bro. P. C. 
18 Am. Dec. 79; Amherst Academy (Toml. ed.) 27, 6 Eng. Rul. Cas. 1. 
t;. Cowls, 6 Pick (Mass.) 427, 17 12. Note: 60 A. S. R. 432. 

Am. Dec. 387; Parish t?. Stone, 14 13. McPherson v. Fargo, 10 S. D. 
Pick. (Mass.) 198, 25 Am. Dec. 378; 611, 74 N. W. 1057, 66 A, S. R. 723. 
Stewart v, Jerome, 71 Mich. 201, 38 
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ness of consent, a contract under seal imports a consideration. Thus 
was established the common-law doctrine that a device constituting a 
technical seal is conclusive evidence of the existence of a consideration 
and that the absence thereof cannot be shown even by clear and in- 
disputable evidence.^^ It has been said that the solemnity of a sealed 
instrument imports consideration, or, to speak more accurately, it 
estops a covenantor from denying a consideration except for fraud.** 
On the other hand it has been stated that it cannot be claimed that a 
sealed instrument imports a valid consideration when it shows, by its 
own conditions and recitations, that it is in fact not founded upon a 
consideration. In other words the presumption of consideration aris- 
ing from a seal will not overcome the express language and conditions 
of a sealed instrument, showing that it is without consideration.** 
However this may be, an exception to the rule regarding the effect 
of seals has been recognized in case of a covenant in partial restraint 
of trade. Notwithstanding the seal, such a covenant, to be enforceable, 
must be founded upon a suflScient consideration.*' Moreover, though 
the common-law rule with respect to seals still prevails in some juris- 
dictions, it has been judicially modified or changed by statutory enact- 
ment in most of the others. In some jurisdictions the distinction be- 
tween sealed and unsealed instruments has been abolished, while the 
statutes of others provide that in actions on sealed instruments the seal 
shall be merely presumptive evidence of a sufficient consideration 
which may be rebutted to the same extent and in the same manner as 
if the instrument were unsealed.** 

Sufficiency 

66. Generally. — ^An attempt to define consideration as used in the 
law of contracts has been made by saying that it consists in what is 

14. Forthman v. Deters, 206 HI. 159, Notes: 95 Am. Dec. 287; 60 A. S. 

69 N. E. 97, 99 A. S. R. 145; In- R. 432. 

gersoU V, Martin, 58 Md. 67, 42 Am. 15. Smith v. Smith, 36 Ga. 184, 91 

Rep. 322; Sumner v. Williams, 8 Mass. Am. Dec. 761. 

162, 5 Am. Dec. 83; Jefferson v. Asch, 16. Bender v. Been, 78 la. 283, 43 

53 Minn. 446, 55 N. W. 604, 39 A. N. W. 216, 5 L.R.A. 596. 

S. R. 618, 25 L.R.A. 257; Clymer v. 17. Frendenthal v. Espey, 45 Colo. 

Groff, 220 Pa. St. 580, 69 Atl. 1119, 488, 102 Pac. 280, 26 L.R.A.(N.S.) 

14 Ann. Cas. 256; Norwood v. Faulk- 961; Rakestraw t;. lionier, 104 Ga. 

ner, 22 S. C. 367, 53 Am. Rep. 717; 188, 30 S. E. 735, 69 A. S. R. 3^. 

Jones V. Holliday, 11 Tex. 412, 62 Notes: 92 Am. Dec. 754; 95 Am. 

Am. Dec. 487; Barrett v. Garden, 65 Dec. 287; 1 L.RA. 456. 

Vt. 431, 26 Atl. 530, 36 A. S. R. 18. Williams v. Haines, 27 la. 251, 

876; Watkins 19. Robertson, 105 Va. 1 Am. Rep. 268; Dickson v. Burk, 6 

269, 54 S. E. 33, 115 A. S. R. 880, Ark. 412, 44 Am. Dec 521; United, 

5 L.R.A.(N.S.) 1194; Weaver v. Burr, etc.. Rubber Mfg. Co. v. Conard, 80 

31 W. Va. 736, 8 S. E. 743, 3 L.R.A. N. J. L. 286, 78 Atl. 203, Ann. Cas. 

94; Walterman v. Norwalk, 145 Wis. 1912 A 112. 

663, 130 N. W. 479, Ann. Cas. 1912A Note: 95 Am. Dec. 287-290. 
1176, 
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actually given or suffered and accepted for a promise.^* In other 
words, it is something given in exchange for the promise,** or the price 
paid for the promisor's undertaking.^ Though even in the law of 
contracts that which is treated as a consideration need not be a thing 
of pecuniary value or reducible to such value,* there is a distinction 
between the term as used in the law of conveyances and in the law 
of contracts. The term "consideration" is sometimes used to signify 
the motive of the person making a conveyance. But in the law of con- 
tracts the promisor's motive in making the promise is not a considera- 
tion for the promise.* Hence, "love and affection," though a suffi- 
cient consideration for a conveyance, at least as between the parties> 
is not a sufficient consideration for a promise.^ But though the 
promisor's motive is immaterial, the act or omission which is treated 
as a consideration must be the inducement to the transaction.* On 
the one hand, the consideration must be the inducement to the mak- 
ing of the promise,* and on the other, it must be induced by the 
promisor's express or implied request.' It is therefore not necessary 
that the consideration should exist at the time of making the promise ; 
for if the person to whom a promise is made should incur any loss, 
expense, or liability in consequence of the promise, and reljring upon 
it, the promise thereupon becomes obligatory. Thus if A promises 
B to pay him a sum of money if he will do a particular act, and B 
does that act, the promise thereupon becomes binding, although B 
at the time of the promise does not engage to do the act. In the in- 
termediate time, the obligation of the contract, or promise, is sus- 
pended; for until the performance of the condition of the promise, 
there is no consideration, and the promise is nudum pactum; but on 
the performance of the condition by the promisee, it is clothed with a 
valid consideration, which relates back to the promise, and it then 
becomes obligatory.* It has been decided that the incurring of an 

19. Note: 6 Eng. Rol. Cas. 18. Priester v. Priester, Rich. Eq. Cas. 

20. James v. Folcrod, 5 Tex. 512, (S. C.) 26, 23 Am. Dec. 191; Keffer 
65 Am. Dec. 743. v. GrayBon, 76 Va. 517, 44 Am. Eep. 

1. Howard College v. Turner, 71 171. 

Ala. 429, 46 Am. Rep. 326. 5. Staver v. Missimer, 6 Wash. 173, 

2. Stone v. Moody, 41 Wash. 680, 84 32 Pac. 995, 36 A. S. B. 142. 

Pac. 617, 5 L.R.A.(N.S.) 799. 6. Sharp v. Teese, 9 N. J. L. 352, 

3. Howard College v. Turner, 71 17 Am. Dec. 479; James v. Fulcrod, 5 
Ala. 429, 46 Am. Rep. 326. Tex. 512, 55 Am. Dec. 743. 

Note: 12 L.R.A. 463. 7. Shadwell v. ShadweU, 9 C. B. N. 

4. Sullivan v. SulUvan, 122 Ky. S. 159, 99 E. C. L. 159, 30 L. J. C. 
707, 92 S. W. 966, 13 Ann. Cas. 163, P. 145, 7 Jur. N. S. 311, 3 L. T. 

7 L.R.A.(N.S.) 156; Fischer v. Union N. S. 628, 9 W. B. 163, 6 Eng. Bui. 
Trust Co., 138 Mich. 612, 101 N. W. Cas. 9. 

852, 110 A. S. B. 329, 68 L.R.A. 987; 8. Morse «. BeUows, 7 N. H. 549, 
Fink V. Cox, 18 Johns. (N. Y.) 145, 28 Am. Dec. 372; Clark v. Russd, 3 
9 Am. Dec. 191; Kennedy v. Ware, Watts (Pa.) 213, 27 Am. Dec. 348. 
1 Pa. St. 445, 44 Am. Dec. 145; 
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expense and the creation of a liability in furtherance of an enterprise 
which a donor intended to promote, and in reliance upon his promises, 
will be taken to have been incurred and created at his instance and 
request, and will estop his executors to plead a want of consideration 
for his promises.* Moreover, the single consideration of paying a 
specified sum of money by one party to a contract is sufficient to sup- 
port several distinct stipulations by the other party to do, or refrain 
from doing, certain things, and it is unnecessary to repeat in every 
paragraph of the contract that such stipulations are entered into for 
the consideration once expressed. This rule has been frequently ap- 
plied to the sale of the good will of a business, the price paid by the 
purchaser being held to be a sufficient consideration to support the 
seller's agreement not to engage in a similar business.*® It may be 
added that it is not essential that the consideration should be given 
by the promisee. A consideration moving from one person will up- 
hold a promise to, or an agreement made with, a third person.** 

67. Benefit to Promisor or Detriment to Promisee. — A long series 
of decisions has established the rule that a benefit to the promisor or 
a detriment to the promisee is a sufficient consideration for a contract. 
Stated with greater elaboration, a valuable consideration, in the sense 
of the law, may consist either in some right, interest, profit, or benefit 
accruing to the one party, or some forbearance, detriment, loss, or 
responsibility given, suffered, or undertaken by the other.** Of 
course, there can be no question as to the sufficiency of the considera- 
tion where there is a benefit to the promisor as well as a detriment 
to the promisee.** The delivery of property by the promisee to the 

9. Kansas City School Dist. v. 79; Fisher v, Bartlett, 8 Greenl. (Me.) 
Sheidley, 138 Mo. 672, 40 S. W. 656, 122, 22 Am. Dec. 225; Goodspeed v. 
60 A. S. R. 576, 37 L.R.A. 406. FuUer, 46 Me. 141, 71 Am. Dec. 672; 

10. McCurry v. Gibson, 108 Ala. Amherst Acadamy v. Cowls, 6 Pick. 
451, 18 So. 806, 54 A. S. R. 177; (Mass.) 427, 17 Am. Dec. 387; Adams 
Harris v. Theus, 149 Ala. 133, 43 So. v. Wilson, 12 Mete. (Mass.) 138, 45 
131, 123 A. S. R. 17, 10 L.R.A.(N.S.) Am. Dec. 240; Doyle v, Dixon, 97 
204; McAuliffe t;. Vaughan, 135 Ga. Mass. 208, 93 Am. Dec. 80; I^Vye v, 
852, 70 S. E. 322, Ann. Cas. 1912A Hubbell, 74 N. H. 358, 68 Atl. 325, 
290, 33 L.R.A.(N.S.) 255; Kramer v. 17 L.R.A.(N.S.) 1197; Frear v, Hard- 
Old, 119 N. C. 1, 25 S. E. 813, 56 A. enbergh, 5 Johns. (N. Y.) 272, 4 Am. 
S. R. 650, 34 L.R.A. 389; Siegel t;. Dec. 356; Mitchell v. Bell, 1 N. C. 
Marcus, 18 N. D. 214, 119 N. W. 358, 244, 2 Am. Dec. 627; Reddick v. Jones, 
20 L.R.A.(N.S.) 769. 28 N. C. 107, 44 Am. Dec. 68; Ha- 
ll. Williamson v. Yager, 91 Ky. maker v, Eberly, 2 Bin. (Pa.) 506. 

282, 15 S. W. 660, 34 A. S. R. 184. 4 Am. Dec. 477; Smith v. Plummer, 

12. Holt V. Robinson, 21 Ala. 106, 5 Whart. (Pa.) 89, 34 Am. Dec. 530; 

56 Am. Dec. 240; Rogers v. Gallo- Davis v. Steiner, 14 Pa. St. 275, 53 

way Female College, 64 Ark. 627, 44 Am. Dec. 547; Terrell v. Scott, 2 

S. W. 454, 39 L.R.A. 636; Visalia Speers L. (S. C.) 344, 42 Am. Dec. 

Gas, etc., Co. v, Sims, 104 Cal. 326, 371. 

37 Pac. 1042, 43 A. S. R. 105; Cook Note: 6 Eng. Rul. Cas. 18. 
V. Bradley, 7 Conn. 57, 18 Am. Dec. 13. Alabama G. S. R. Co. v. SootlL 
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promisor seems to furnish a good illustration of this rule.^^ There 
may be a benefit and a detriment without an absolute transfer of the 
title to such property. For instance, a sufficient consideration for the 
loan of a painting for a competitive exhibition at a fair is furnished 
in the detriment and inconvenience to which the sender is subjected, 
and the indirect and contingent benefit to the person conducting the 
exhibition.** In cases which involved both benefit to the promisor 
and detriment to the promisee, stress has frequenUy been laid on the 
fact that the promisor derived a benefit.** For instance, it has been 
declared that a contract for gratuitous service is not invalid for want 
of consideration, if the person promising to render such service re- 
ceives all the material benefits which were anticipated when the prom- 
ise was made, as where his property or business is incidentally bene- 
fited, or the performance of the act aflfords him pleasure, gratifies his 
ambition, pleases his fancy, or is an expression of his appreciation of 
the service another has done him.*' Occasionally it is stated expressly 
that a benefit to the promisor is a sufficient consideration for a prom- 
ise.*^ The fact is, however, that the cases in which there is a benefit 
to the promisor invariably involve a detriment to the promisee. But 
the converse of this proposition is not true. There are many cases 
in which there is a detriment to the promisee with no corresponding 
benefit to the promisor. Sometimes the benefit is derived solely by 

etc., Alabama R. Co., 84 Ala. 570, 3 lOG Ala. 340, 17 So. 449, 28 L.R.A. 
So. 286, 5 A. S. R. 401; Weigley v. 716. 

Matson, 125 111. 64, 16 N. E. 881, 8 16. Barnum v. Barnum, 8 Conn. 
A. S. R. 335; People v. Suburban R. 469, 21 Am. Dec. 689; Chicago, R. I. 
Co., 178 lU. 594, 53 N. E. 349, 49 & P. R. Co. v. Hamler, 215 111. 525, 
L.R.A. 650; Western Pav. & S. Co. 74 N. E. 705, 3 Ann. Cas. 42, 1 L.RA.. 
V. Citizens' Street R. Co., 128 Ind. (N.S.) 674; Muscatine Water Co. v, 
525, 26 N. E. 188, 28 N. E. 88, 25 Muscatine Lumber Co., 85 la. 112, 52 
A. S. R. 462, 10 L.R.A. 770; San- N. W. 108, 39 A. S. R. 284 ; Bald Eagle 
ford V. Huxford, 32 Mich. 313, 20 VaUey R. Co. v. Nittany VaUey R. Co., 
Am. Rep. 647; Rich v. State Nat. 171 Pa. St. 284, 33 AU. 239, 50 A. S. 
Bank, 7 Neb. 201, 29 Am. Rep. 382; R. 807, 29 L.R.A. 423; Beloit Second 
Tecumseh Nat. Bank v. Chamberlain Nat. Bank v. Merrill, 81 Wis. 142, 50 
Banking House, 63 Neb. 163, 88 N. N. W. 503, 29 A. S. R. 870; De La 
W. 186, 57 L.R.A. 811; Morse v. ?^^^? %^|?"S° [on^U^^Pn^xx^^ 
Bellows, 7 N.H. 549, 28 Am. Dec. 372; ;; ^oa^- t I' ion -. t> V u 
Whitbeck t;. Whitbeck, 9 Cow. (N. S^', ^^ ^"?f ^' ^^P- ^20, 1 British 
Y.) 266, 18 Am. Dec. 503; Jam^ .. ^^^^ P^ik .. Johnson, 160 Ind. 292, 
FjJcrod, 5 Tex. 512, 55 Am Dec. gg n. E. 752, 98 A. S. R. 274. 
743; Bruce v. Hastings, 41 Vt. 380, ig^ gi^b v. Hitchcock, 49 Ala. 468, 
98 Am. Dec. 592; Franklin County 20 Am. Rep. 288, overruled on an- 
Grammar School v. Bailey, 62 Vt. other point in U. S. Fidelity & Guar- 
467, 20 AU. 820, 10 Lil.A. 405. anty Co. v. Charles, 131 Ala. 658, 31 

14. State V. McDuffie, 34 N. H. 523, So. 558, 57 L.R.A. 212; Joseph v. 
69 Am. Dec. 516 (delivery of dog). Smith, 39 Neb. 259, 57 N. W. 1012, 

16. Prince v, Alabama State Fair, 42 A. S. R. 571. 
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a third person.^* Hence the consideration to support a promise need 
not involve a benefit to the promisor. It is sufficient when it consists 
in a detriment to the person to whom it is made.^ Apparently based 
on this principle is the familiar rule that the confidence induced by 
undertaking even a gratuitous service for another is a sufficient con- 
sideration to create a duty in the performance of such service.^ The 
vesting of title to property in another is, moreover, a sufficient con- 
sideration to support his agreement to hold the property in trust for 
and to convey the same to other persons.' Likewise the confidence 
induced by the promise of the cashier of a bank to receive money on 
deposit to be held subject to instructions is a sufficient legal considerar 
tion to hold the bank to the performance of the promise.* The rule 
appears to have been carried a little further when it was declared that 
the fact of entering into a transaction with a professed agent as such 
is good consideration for a promise.* 

68. Doing What One Is Not Legally Bound to Do. — ^The detriment 
which will constitute a consideration for a promise need not be an 
actual loss to the promisee. It is sufficient if he does something that 
he is not legally bound to do.* To constitute a consideration, it is 

19. Sanford v. Huxford, 32 Mich. 841, 8 A. S. R. 306 ; Hind v. Holdship, 
313, 20 Am. Rep. 647. 2 Watts (Pa.) 104, 26 Am. Dec. 107; 

20. Mascolo v. Montesanto, 61 Conn. Corbett v. Cochran, 3 Hill L. (S. C.) 
50, 23 AU. 714, 29 A. S. R. 170; 41, 1 Riley L. 44, 30 Am. Dec. 348; 
Dadenhower v. Hayes, 35 App. Cas. Staver v, Missimer, 6 Wash. 173, 32 
(D. C.) 65, 33 L.R.A.(N.S.) 698; Pac. 995, 36 A. S. R. 142; Barrett 
Burlington University v. Barrett, 22 v. Mahnken, 6 Wyo. 541, 48 Pac. 202, 
la. 60, 92 Am. Dec. 376; Brown v. 71 A. S. R. 953; Shadwell v. Shad- 
Jennett, 130 la. 311, 106 N. W. 747, 6 weU, 9 C. B. N. S. 159, 99 E. C. L. 
L.R.A.(N.S.) 725; Tarr v. Northey, 17 159, 30 L. J. C. P. 145, 7 Jar. N. S. 
Me. 113, 35 Am. Dec. 232; Chick v. 311, 3 L. T. N. S. 628. 9 W. R. 163, 
Trevett, 20 Me. 462, 37 Am. Dee. 68; 6 Eng Rul. Cas. 9 and note. 
Adams v. Bean, 12 Mass. 137, 7 Am. 1. Hammond v. Hussey, 51 N. H. 
Dec. 44; Ellis v. Clark, 110 Mass. 389, 40, 12 Am. Rep. 41; Brown v. Ray, 
14Am.Rep. 609; Hartzell V.Saunders, 32 N. C. 72, 51 Am. Dec. 379; Mc- 
49 Mo. 433, 8 Am. Rep. 136; Kansas Daniels v. Robinson, 26 Vt. 316, 62 
City School Dist. v. Sheidley, 138 Mo. Am. Dec. 574; Wertheimer v. Saun- 
672, 40 S. W. 656, 60 A. S. R. 576, ders, 95 Wis. 573, 70 N. W. 824, 37 
37 L.R.A. 406; Underwood Typewriter LJl.A. 146. 

Co. V. Century Realty Co., 220 Mo. 2. Ransdd v. Moore, 153 Ind. 393, 

522, 119 S. W. 400, 25 L.R.A.(N.S.) 53 N. E. 767, 63 L.R.A. 753. 

1173; Mack v. Mack, 87 Neb. 819, 128 3. Pollock v. Carolina Interstate 

N. W. 527, 31 L.R.A.(N.S.) 441; Ha- Bldg., etc., Assoc, 51 S. C. 420, 29 

mer v. Sidway, 124 N. Y. 538, 27 N. E. S. E. 77, 64 A. S. R. 683. 

256, 21 A. S. R. 693, 12 LJt.A. 463; 4. Sheffield v. Barclay [1905] A. 

New Hanover Bank v, Bridgers, 98 N. C. 392, 74 L. J. K. B. 747, 69 J. P. 

C. 67, 3 S. E. 826, 2 A. S. R. 317; 385, 54 W. R. 49, 93 L. T. N. S. 

Moore v. Davis, 49 N. H. 45, 6 Am. 83, 21 Times L. Rep. 642, 10 Com. 

Rep. 460; Wells v. Mann, 45 N. Y. 327, Cas. 287, 12 Manson 248, 3 Local Gov. 

6 Am. Rep. 93; Brown v. Ray, 32 Rep. 992, 2 British Rul. Cas. 514. 

N. C. 72, 51 Am. Dec. 379; Bunne- 6. Amherst Academy Trustees v. 

man v. Wagner, 16 Ore. 433, 18 Pac. Cowls, 6 Pick. (Mass.) 427, 17 Am. 
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enough that something is promised, done, forborne, or suffered by the 
party to whom the promise is made, as consideration for the promise 
made to him.* For instance the rendition of services by one who is 
not legally bound to render them is a sufficient consideration.' Simi- 
larly, the arrest of a fugitive and his delivery from another state into 
the hands of the United States marshal is a consideration sufficient in 
law to be the basis of legal obligation.* Again, the disclosure by the 
discoverer of an oil spring of his knowledge thereof, is a sufficient con- 
sideration for a promise to pay therefor.* The rule that the doing of 
something that the promisee is not legally bound to do is a sufficient 
consideration applies to an act done by him before he is legally bound 
to do it, as, for instance, the payment of a debt or interest before it is 
due.** According to some authorities, the payment of usurious inter- 
est is a good consideration for a promise to extend the time for the 
payment of a debt.** If the promisee does something that he is not 
legally bound to do, the fact that he himself derives a benefit there- 
from is not material.** Therefore, an agreement to pay the expenses 
of another person, if he will take a trip to Europe, in no way connected 
with the promisor's business, is upon sufficient consideration ; and if 
the promisee takes such trip, he may recover the amount of his ex- 
penditures from the promisor.** This principle is also illustrated 
by the rule that a promise even by a third person, made to induce a 
person to marry, is a sufficient consideration even though the promisee 
is not required to marry a specified person. In one aspect, marriage 
to the person of his choice may be a benefit to the promisee. But as 

Dec. 387; Duchemin v. Kendall, 149 7. Cobb v. Cowdery, 40 Vt. 25, 94 

Mass. 171, 21 N. E. 242, 3 L.R.A. Am. Dec. 370. 

784; Kansas City School Dist. v. 8. Murray v. Kennedy, 15 La. Ann. 

Sheidley, 138 Mo. 672, 40 S. W. 656, 385, 77 Am. Dec. 189. 

60 A. S. R. 572, 37 L.R.A. 406; Holt 9. Reed v. Golden, 28 Kan. 632, 42 

V. United States Security L. Ins. Co., Am. Rep. 180. 

74 N. J. L. 795, 67 Atl. 118, 12 Ann. 1^- Dickerson v. Ripley County 

Cas. 1105, 11 L.R.A.(N.S.) 100; ^^^^ ^^ Com'ra, 6 Ind. 128, 63 Am. 

UAmorenx .. Gould, 7 N. Y. 349, 57 Po^.'/^ ^ifoe''^^^ 

Am. Dec. 524; Cobb v. Cowdery, 40 J^^ ^'J^V^^^^ ^'S^Aj^?-^ 

Vt. 25, 94 Am. Dec. 370; Pond v. ^2^%?^ n^.^ A^^^'^' ^ ^'• 

T^'qN'^To '"'a ''''''• ''t^'^-""-^' li Fltminr^: ^^^^^^ 126 N. C. 
(N.S.) 212. ^X^P^\^ ^^^^^ ^ ^' 450, 36 S. E. 17, 78 A. S. R. 671, 53 
Snow, 12 Cush. (Mass.) 594, 59 Am. l r^^^ 315^ ^27 N. C. 214, 37 S. E. 
Dec. 206, which seems to be to the 219, 53 L.R.A. 316. 
effect that a promise to do what one 12. Shadwell v. Shadwell, 19 C. B. 
is morally bound is not a sufficient N. S. 159, 99 E. C. L. 159, 30 L. J. 
consideraticm. C. P. 145, 7 Jur. N. S. 311, 3 L. T. 

6. First State Bank of Corwith v, N. S. 628, 9 W. R. 163, 6 Eng. Rul. 
Williams, 143 la. 177, 121 N. W. 702, Cas. 9. 

136 A. S. R. 759, 23 L.R.A.(N.S.) 13. Devecmon v. Shaw, 69 Md. 199, 
1234 14 Atl. 464, 9 A. S. R. 422. 
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by marrying he does something that he is not legally bound to do, his 
change of position is treated as a detriment in law.** 

69. Relinquishment of Right. — ^It is not essential that the consider- 
ation should import a certain gain or loss to either party. It is suffi- 
cient if the party in whose favor the contract is made, foregoes some 
advantage or benefit, or parts with a right which he might otherwise 
exert.*' Of course, there may be cases in which the relinquishment 
of a right may involve pecuniary loss to the promisee, as, for in- 
stance, the waiver of a lien,** or the release thereof,*' the discharge 
of a pre-existing debt *® or the security therefor,** the waiver by an 
indorser of the right to demand and notice of dishonor,*^ the relin- 
quishment of a claim to the possession of land,* or the right to a 
reconveyance thereof,' or the right to compete in business,* or to 
contest bankruptcy proceedings,* or to institute a bastardy proceed- 
ing,* or the withdrawal of opposition made in good faith to the probate 
of a will,* or the withdrawal of a suit' Similarly, a sufficient con- 

14. Nelson v. Brown, 164 Ala. 397, 17. Smith v. Weed, 20 Wend. (N. 
51 So. 360, 137 A. S. R. 61; McNutt Y.) 184, 32 Am. Dec. 526. 

V. McNutt, 116 Ind. 545, 19 N. E. 115, 18. Hart v. Church, 126 Cal. 471, 
2 L.R.A. 372 and note; Ransdel v. 68 Pac. 910, 59 Pac. 296, 77 A. S. R. 
Moore, 153 Ind. 393, 53 N. E. 767, 195; Hanold v. Kays, 64 Mich. 439, 
53 LJt.A. 753; Wright v. Wright, 31 N. W. 420, 8 A. S. R. 835. 
114 la. 748, 87 N. W. 709, 55 L.R.A. 19. Hart v. Church, 126 Cal. 471, 
261; La Fontain v. Hayhurst, 89 Me. 58 Pac. 910, 59 Pac. 296, 77 A. S. R. 
388, 36 Atl. 623, 56 A. S. R. 430; 196. 

Appleby v. Appleby, 100 Minn. 408, 20. Spann v. Baltzell, 1 Fla. 301^ 
111 N. W. 305, 117 A. S. R. 709, 46 Am. Dec. 346. 
10 Ann. Cas. 563, 10 L.R.A.(N.S.) 1. Rogers Development Co. u. 
590; Nowack v, Berger, 133 Mo. 24, Southern California Real Estate Inv. 
34 S. W. 489, 54 A. S. R. 663, 31 Co., 159 Cal. 735, 115 Pac. 934, 35 
L.R.A. 810; Wood V.Jackson, 8 Wend. LJt.A.(N.S.) 643; Murray v. White, 
(N. Y.) 9, 22 Am. Dec. 603; Gurvin 42 Mont. 423, 113 Pac. 754, Ann. Cas. 
V. Cromartie, 33 N. C. 174, 53 Am. 1912A 1297. 

Dec. 406; Shea's Appeal, 121 Pa. St. The assignment of a lease subject 
302, 15 Atl. 629, 1 L.R.A. 422; Shad- to be avoided, by re-entry by the 
well V, Shadwell, 9 C. B. N. S. 159, 99 grantor, is a sufficient consideration 
E. C. L. 159, 30 L. J. C. P. 145, 7 Jur. for a promissory note. Spear v. Pull. 
N. S. 311, 3 L. T. N. S. 628, 9 W. R. er, 8 N. H. 174, 28 Am. Dec. 391. 
163, 6 Eng. Rul. Cas. 9. 2. Linscott v, Mclntire, 16 Me. 201, 

Note: 12 L.R.A. 464. 33 Am. Dec. 602. 

15. Jones v. Caswell, 3 Johns, Cas. 3. Camden v. Dewing, 47 W. Va. 
(N. Y.) 29, 2 Am. Dec. 134; Hamer 310, 34 S. E. 911, 81 A. S. R. 797. 
tj. Sidway, 124 N. Y. 538, 27 N. E. 4. Sanford v. Huxford, 32 Mich. 313, 
266, 21 A. S. R. 693, 12 L.R.A. 463; 20 Am. Rep. 647. 

Ballard v. Burton, 64 Vt. 387, 24 Atl. 5. Van Epps v. Redfield, 68 Conn. 

769, 16 L.R.A. 664; Lyndon Sav. Bank 39, 36 Atl. 809, 34 L.R.A. 360. 

V. Litemational Co., 78 Vt. 169, 62 6. Groehowski v. Grochowski, 77 

Atl. 50, 112 A. S. R. 900. Neb. 606, 109 N. W. 742, 16 Ann. Cas. 

Note: 12 L.R.A. 466. 300, 13 L.R.A. (N.S.) 484. 

16. Wells V, Brown, 67 Wash. 361, 7. Mascolo v, Montesanto, 61 Conn, 
121 Pac. 828, Am. Cas. 1913D 317. 60, 23 Atl. 714, 29 A. S. R. 170. 
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aideration is fumkhed by the extension of the time for the perform- 
ance of a contract(^)the relinquishment of a right to litigate another's 
liability under a contract,* or the release of another from the obliga- 
tion of a contract; ^^ and although a promise to pay money to release 
a void contract is without consideration/* the relinquishment of a 
written instrument has been declared to be a sufficient consideration 
even though the contract evidenced by such instrument is not valid 
and enforceable.** Although no pecuniary loss may be involved in 
the surrender by a parent of the right to name his child or by a child 
to bear any name it may select, the relinquishment of that right is 
a sufficient consideration,** as is also the surrender by a parent of the 
custody of his child.** The same rule appUes to the surrender of an 
illegitimate child by its mother.** Likewise, though abstinence from 
or the discontinuance of the use of tobacco or intoxicating liquor may 
be beneficial to the promisee such abstinence or discontinuance is a 
sufficient consideration for a promise.** 

70. Forbearance to Sue. — ^It is declared in some decisions that to 
constitute a legal contract to forbear there must be a valid promise to 
do so, so that for some time the holder of the debt has no right to 
maintain an action on it, and that it is not sufficient to show that ho • 
did forbear. Under this view, the mere forbearance to sue, without 
an agreement to that eflfect, is not a sufficient consideration for a 
promise to pay the debt of tie person liable, even though the act of 
forbearance was induced by the promise.*' But in view of the prin- 



(OTuttle V. Bigelow, 1 Root (Conn.) 
ibs^l Am. Dec. 35. 

9. Brown v. Jennett, 130 la. 311, 
106 N. W. 747, 6 L.R.A.(N.S.) 725. 

10. Henderson v, Spratlen, 44 Colo. 
278, 98 Pac. 14, 19 L.R.A.(N.S.) 655 
and note (contract to marry). 

11. Silander v, Gronna, 15 N. D. 
552, 108 N. W. 544, 125 A. S. R. 616. 

12. Brown v, Jennett, 130 la. 311, 
106 N. W. 747, 5 L.R.A.(N.S.) 725. 

13. Daily v. Minnick, 117 la. 563, 
91 N. W. 913, 60 L.R.A. 840; Eaton 
V. Libbey, 165 Mass. 218, 42 N. E. 
1127, 52 A. S. R. 511; Gardner v. Den- 
ison, 217 Mass. 492, 105 N. E. 359, 
51 L.R.A.(N.S.) 1108 and note; Free- 
man V. Morris, 131 Wis. 216, 109 N. 
W. 983, 120 A. S. R. 1038, 11 Ann. 
Cas. 481 and note. 

14. Wilkinson v. Lee, 138 Ga. 360, 
75 S. E. 477, 42 L.R.A.(N.S.) 1013; 
Chehak v. Battles, 133 la. 107, 110 N. 
W. 330, 12 Ann. Cas. 140, 8 L.R.A. 
(N.S.) 1130; Winne v. Winne, 166 N. 



Y. 263, 59 N. E. 832, 82 A. S. R. 
647. 

A contract between a man and wife 
as to the support of their child is not 
deprived of consideration to support 
it by the fact that at the time it is 
made a divorce proceeding is pending 
between them, so that the question of 
the custody of the child is a matter for 
the determination of the court, if the 
court in fact neglects to provide for it 
further than merely to award it to one 
of the parties. Ward v. Goodrich, 34 
Colo. 369, 82 Pac. 701, 114 A. S. R. 
167, 2 L.R.A.(N.S.) 201. 

15. Benge v. Hiatt, 82 Ey. 666, 56 
Am. Rep. 912. 

16. Talbott V. Stemmons, 89 Ky. 
222, 12 S. W. 297, 25 A. S. R. 531, 5 
L.RA.. 856; Hamer v. Sidway, 124 N. 
Y. 538, 27 N. E. 256, 21 A. S. R. 
693, 12 L.R.A. 463. 

17. Smith V. Bibber, 82 Me. 34, 19 
Atl. 89, 17 A. S. R. 464; Moore v. 
McKenney, 83 Me. 80, 21 Atl. 749, 23 
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ciple that an act may be a good consideration for a promise, it would 
seem that this rule would be applicable only to cases in which the 
person forbearing had not been requested to do so. In reference to 
the question whether a request to forbear is necessary the decisions are 
apparently conflicting. The rule seems to be that actual forbearance 
is not a consideration for a previous promise by a third person to pay 
the debt unless the promisor expressly or impliedly requested for- 
bearance.*^ Accordingly an agreement between the debtor and the 
creditor by which the former agreed to forbear to sue the latter, would 
not be a consideration for a third person's* promise, if not made at his 
request or communicated to him at or before the time of the making 
of his promise.** Where there is a request to forbear, there ought to 
be no doubt that forbearance to sue on an enforceable claim or an 
extension of the time for the payment thereof is a sufficient con- 
sideration for a promise.** It is not necessary that the promisor 
should be benefited by such forbearance. Therefore forbearance to 
sue is a sufficient consideration for the promise of a third person.* 
As a promise may be a sufficient consideration for a promise,* there 
seems to be no dissent from the proposition that a promise to forbear 
to sue is a sufficient consideration for the promise of the debtor or of 
a third person,* and that a promise to forbear may be implied from 
the conduct of the parties and the nature of the transaction.* Similar- 
ly forbearance or a promise to forbear from enforcing a lien or issu- 
ing a writ of possession or execution is a sufficient consideration for 
a promise.* Likewise forbearance by a wife to bring a well founded 

A. S. R. 753; Saunders t^. Bank of 3. Qneal t^. Peterson, 138 la. 514, 

Mecklenburg, 112 Va. 443, 71 S. E. 116 N. W. 593, 19 L.R.A.(N.S.) 842; 

714, Ann. Cas. 1913B 982. Davis v. Teachout, 126 Mich. 135, 85 

18. J. H. Queal & Co. v. Peterson, N. W. 475, 86 A. S. R. 531; Peterson 
138 la. 514, 116 N. W. 593, 19 L.R.A. v. Russell, 62 Minn. 220, 64 N. W. 
(N.S.) 842 and note. 555, 54 A. S. R. 634, 29 L.R.A. 612; 

19. EUis V. Clark, 110 Mass. 389, Sanford v. Lundquist, 80 Neb. 414, 118 
;14 Am. Rep. 609. N. W. 129, 18 L.R.A.(N.S.) 633; Unit- 
' 20- Wells, Fargo & Co. v. Enright, ed, etc.. Rubber Mfg. Co. v. Conard, 
^127 Cal. 669, 60 Pac. 439, 49 L.R.A. 80 N. J. L. 286, 78 Atl. 203, Ann. Cas. 

647; Clark v. Russel, 3 Watts (Pa.) 1912A 412; Saunders i?. Bank of Meck- 

213, 27 Am. Dec. 348 and note; Darcey lenburg, 112 Va. 443, 71 S. E. 714, 

V. Darcey, 29 R. I. 384, 71 Atl. 595, Ann. Cas. 1913B 982. 

23 L.R.A.(N.S.) 886; Murtha v. Done- Note: 60 Am. Dec. 524. 

hoo, 149 Wis. 481, 134 N. W. 406, 136 4. Saunders v. Bank of Mecklen- 

N. W. 168, 41 L.R.A.(N.S.) 246. burg, 112 Va. 443, 71 S. E. 714, Ann. 

1. Mascolo V. Montesanto, 61 Conn. Cas. 1913B 982. 

50, 23 AtL 714, 29 A. S. R. 170; Queal 5. Fish v. Thomas, 5 Gray (Mass.) 

V. Peterson, 138 la. 514, 116 N. W. 45, 66 Am. Dec. B48; Barnes v. Moody, 

593, 19 LJ^.A.(N.S.) 842 and note; 5 How. (Miss.) 636, 37 Am. Dec. 172; 

King V. Upton, 4 GreenL (Me.) 387, Brainard v. Harris, 14 Ohio 107, 45 

16 Am. Dec. 266; Noblet v. Green, 13 Am. Dec. 525; Giles v. Ackles, 9 Pa. 

N. C. 617, 21 Am. Dec. 347, St. 147, 49 Am. Dec 551. 

2. See infra, par. 84. 
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suit for divorce against her husband is a sufficient consideration for 
a promise.* One of the questions affecting the sufficiency of the 
promise to forbear relates to the time of forbearance. According to 
some authorities, an agreement which is so uncertain in its terms 
as not to stand in the way of a suit the next moment, is insufficient, 
although it is otherwise if the agreement is to forbear for a reasonable 
time.' While it seems to have been thought at one time that the 
promise to forbear which would serve as consideration for a guaranty 
by a third person must be for a definite time, or for a reasonable time, 
the conclusion reached in the later decisions is that, where there is 
an agreement to forbear, it will be presumed to be for a reasonable 
time, in the absence of any stipulation as to a specified time. Such is 
the legal construction of such a promise. The debtor, therefore, by 
such a promise, does obtain a right, not only to some delay, but to a 
reasonable delay, such as, under all the circumstances, he is reasonably 
entitled to. Therefore a promise to forbear, although for an indefinite 
time, if followed by actual forbearance for a reasonable time, is a 
valid and sufficient consideration for a promise guaranteeing the pay- 
ment of a debt.^ Another question that arises in connection with 
the sufficiency of forbearance or a promise to forbear is whether it 
is necessary that the promisee's cause of action shall be well-founded. 
However, it has been declared that a promise in consideration of for- 
bearance is not binding if there was originally no cause of action,* 
or if the claim threatened to be enforced is invalid and worthless.** 
Under this view, forbearance to contest the probate of a will will not 
support a contract for the payment of money, where the proof fails to 
show that any ground, or any reasonable ground, of contest existed,** 
or if the plaintiff had no interest in setting aside the will or the 
testator left no assets after the payment of his debts.** It has also 

6. Moayon v. Moayon, 114 Ky. 865, 89, 17 A. S. R. 464; Haskell v. Tukes- 
72 S. W. 33, 102 A. S. R. 303, 60 bury, 92 Me. 661, 43 Atl. 600, 69 A. 
LJI.A. 415; Poison v. Stewart, 167 S. R. 629; United, etc., Rubber Mfg. 
Mass. 211, 45 N. E. 737, 67 A. S. R. Co. v. Conard, 80 N. J. L. 286, 78 Atl. 
452, 36 LJI.A. 771. 203, Ann. Cas. 1912A 412. 

7. Sidwell v, Evans, 1 Pen. & W. 9. Newell v. Fisher, 11 Smedes & 
(Pa.) 383, 21 Am. Dec. 387. M. (Miss.) 431, 49 Am. Dee. 66 and 

Note: 60 Am. Dec. 526. note; Sidwell v. Evans, 1 Pen. & W. 

Compare Hamaker v. Eberley, 2 (Pa.) 383, 21 Am. Dec. 387. 

Bin. (Pa.) 506, 4 Am. Dec. 477, which 10. Anderson v. Nystrom, 103 Minn, 

is to the effect that a promise to for- 168, 114 N. W. 742, 123 A. S. R. 320, 

bear is to be understood as a total and 14 Ann. Cas. 54 ; New Hampshire Sav. 

absolute forbearance. Bank v. Colcord, 16 N. H. 119, 41 Am. 

8. WiDs V. Ross, 77 Ind. 1, 40 Am. Dec. 686. 

Rep. 279; Queal v. Peterson, 138 la. Note: 60 Am. Dee. 524. 
614, 116 N. W. 693, 19 L.R.A.(N.S.) 11. Prater v. MiUer, 26 Ala. 320, 60 
842; Moore v. McKenney, 83 Me. 80, Am. Dec. 521. 

21 Atl. 749, 23 A. S. R. 753, explain- 12. Busby v. Conoway, 8 Md. 66, 63 
ing Smith v. Bibber, 82 Me. 34, 19 Atl. Am. Dec. 688. 
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been decided that forbearance to issue a writ of attachment is not a 
good consideration where there was no ground for issuing such a 
writ.** But even under the view that a promise to forbear to sue 
one against whom the promisor has no legal cause of action is not 
a sufficient consideration^ a promise not to sue after the promisor's 
cause of action shall have become fixed is a sufficient consideration.*^ 
'According to other courts, however, forbearance to prosecute an in- 
valid claim is a valid consideration for a promise if the promisee as a 
reasonable person believes that he has a fair chance of succeeding. 
Still other courts have reached the conclusion that if an intending 
litigant bona fide forbears a right to litigate, he gives up something 
of value. Therefore, the reality of the claim which is given up must 
be measured, not by the state of the law as it is ultimately discovered 
to be, but by the state of the knowledge of the person who at the time 
has to judge and make the concession. There must be a real cause of 
action, — that is to say, one that is bona fide and not frivolous or 
vexatious, but not some cause of action which commends itself to the 
ultimate reasoning of the tribunal which has to consider and de- 
termine the case.** 

71. Compromise of Claim. — ^Analogous to the relinquishment of a 
right, is the compromise of a disputed claim whereby the claim ia 
extinguished. Regardless of whether suit is pending in regard to 
the claim, the settlement thereof is a sufficient consideration for a 
promise because of the detriment to the party consenting to the 
compromise arising from the alteration of his position.** There is 
authority to the effect that a compromise cannot be a sufficient con- 
sideration for a promise where there has been no dispute between the 
parties,*^ or where the disputed claim is legally groundless.** If 
this statement is to be understood as requiring the actual existence 
of an enforceable liability, it would seem to be opposed to the weight 
of authority, according to which the claim need merely be a doubtful 
one. If it is, the actual rights of the parties, whatever they may be,' 
do not affect the question. The fact that the promisor is mistaken 
in regard to his liability is immaterial. If there is a doubtful claim 
the courts will not investigate into the relative merits or demerits of 

I 

13. Smith V. Easton, 54 Md. 138, 39 448; Dunbar v. Dunbar, 180 Mass. 170, 
Am. Rep. 366. 62 N. E. 248, 94 A. S. R. 623; Grandin 

14. Hamaker v. Eberley, 2 Bin. v. Grandin, 49 N. J. L. 508, 9 AtL 
(Pa.) 606, 4 Am. Dec. 477. 756, 60 Am. Rep. 642. See generally. 

15. Blount V. Wheeler, 199 Mass. Compromise and Settlement, vol. 5, 
330, 85 N. E. 477, 17 L.R.A.(N.S.) p. 875. 

1036. 17. Silander v. Gronna, 15 N. D. 

16. Everts v. Rose Grove District 552, 108 N. W. 544, 126 A. S. R. 616. 
Tp., 77 la. 37, 41 N. W. 478, 14 A. 18. Schnell v. NeU, 17 Ind. 29, 79 
S. R. 264; Peirce v. New Orleans, Am. Dec. 453. 

Bldg. Co., 9 La. 397, 29 Am. Dec. Note: 5 L.R.A.(N.S.) 726. 
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the claims of the parties.^* It is not a defense that the claim could not 
have been maintained if suit or action had been brought upon it, or 
that the parties were mistaken as to the law ; for, if it is, it would fol- 
low that contracts by the parties settling their own disputes would 
at last be made to stand or fall according to the opinion of the court 
as to how the law would have determined it. If the compro- 
mise of the parties is made to depend on the question whether 
the parties have so settled the dispute as the law would have done, 
then it may be truly said that a compromise is an unavailing, idle 
act which questions even the power of the parties to bind them- 
selves.*® But a claim which is utterly without foundation and known 
to be so is not a good consideration for a promise. The claimant must 
honestly suppose or believe that he has a cause of action.* According- 
ly, where the promise is extorted by threats to sue on a claim which the 
party knows is wholly unfounded and which he is making for the pur- 
pose of extorting money, the contract is utterly void.* Some courts re- 
quire that in addition to good faith, the claimant shall have reasonable 
ground for asserting his claim. Under this view, the doubtful right 
compromised, to be a good consideration for a promise, must upon 
reasonable grounds be honestly entertained by the person proposing 
to assert it.* It seems that even under this view, all that is neces- 
sary is that there should be a claim concerning which the parties may 
bona fide and upon reasonable grounds disagree. The compromise 
of such a claim in good faith is a good consideration to pay money 
in settlement thereof, and when an action is brought upon such 
promise, it is no defense to say that the claim was not in fact a valid 
one, and that the parties were mistaken either as to the law or the 
facts.* 

72. Compromise of Action. — ^The authorities already noticed leave 
little room for doubt that, according to the weight of authority, the 
compromise of a doubtful claim asserted and maintained in good 
faith constitutes a sufficient consideration for a new promise, even 

19. Holt V. Robinson, 21 Ala. 106, 18 Idaho 42, 108 Pac. 343, 27 LJI.A. 
56 Am. Dec. 240; Smith v. Smith, 36 (N.S.) 707. 

Ga. 184, 91 Am. Dec. 761; CasseU v. 1. Parker v. Enslow, 102 HI. 272, 40 

Ross, 33 111. 244, 85 Am. Dec. 270; Am. Rep. 588; Pitkin v. Noyes, 48 N. 

Knotts V. Preble, 50 Dl. 226, 99 Am. H. 294, 97 Am. Dec 615, 2 Am. Rep. 

Dec. 514; Fisher v. May, 2 Bibb (Ky.) 218. 

448, 5 Am. Dec. 626; Adams v. Wilson, Note: 5 L.R.A.(N.S.) 725. 

12 Mete. (Mass.) 138, 45 Am. Dec. 2. Ormsbee v. Howe, 54 Vt. 182, 41 

240; Pitkin v. Noyes, 48 N. H. 294, Am. Rep. 841. 

97 Am. Dec. 615, 2 Am. Rep. 218; 3. Bellows v. Sowles, 55 Vt. 391, 45 

Chahoon v. Hollenback, 16 Serg. & R. Am. Rep. 621. 

(Pa.) 425, 16 Am. Dec. 587; Good 4. Heath v. Potlatch Lumber Co., 18 

FeUows V. CampbeU, 17 R. I. 402, 22 Idaho 42, 108 Pac 343, 27 L.R.A. 

Atl. 307, 13 L.R.A. 601. (N.S.) 707. 

20. Heath v. Potlatch Lumber Co., 
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though it may ultimately be found that the claimant could not have 
prevsoled This is true whether the claim is in suit or not, but the 
rule is specially applicable where legal proceedings to enforce the 
asserted claim have been commenced and are pending and the pro- 
ceedings are discontinued in pursuance of such compromise. As in 
the case of other compromises, the detriment to the party consenting 
to the compromise, arising from the alteration in his position, forms 
the real consideration which gives validity to the promise.* The settle- 
ment of an action, either begun or threatened, unless founded on a 
fraudulent or fictitious claim, is likewise a valid consideration for a 
promise by a third party to pay the claim.* As to the effect of a com- 
promise of a pending action, some general language of such a nature 
has been used by some text writers and courts as would, taken alone, 
warrant the conclusion that the compromise of the action in any case 
constitutes a sufficient consideration for a new promise and is a bar 
to all inquiry as to the merits of the original claim. Such, imdoubt- 
edly, should ordinarily be the effect of a compromise agreement made 
in good faith of a claim honestly asserted, for it is the policy of the 
law to discourage litigation and allow the parties to settle their bona 
fide disputes amicably. An examination of the authorities, however, 
discloses the fact that it has generally been recognized that to make 
a compromise of a claim, even though the same is in suit, suffi- 
cient to constitute a consideration for a new promise, the claim 
must not be wholly without foundation and known to the claimant 
to be so.' It has been said, moreover, that the dismissal of a suit pal- 
pably unjust forms no adequate consideration for a promise, and that 
to make the settlement of assumed rights a sufficient consideration for 
a promise, there must be at least an appearance of right sufficient to 
raise a possible doubt in favor of the party asserting the claim.® 

73. Performance of Legal Obligation. — ^The performance of a duty 
imposed by law or arising from a contract with the other party is not 
a sufficient consideration, because the performance of such duty in- 
volves no detriment to the promisee. Where a legal obligation exists, 
a cumulative promise to perform it, unless upon a new consideration, 
is a nullity. A promise cannot be conditioned on a promise to do 
a thing to which a party is already legally bound.* A great variety 

5. Union Collection Co. v. Buck- 150 Cal. 159, 88 Pac. 708, 119 A. S. 
man, 150 Cal. 159, 88 Pac. 708, 119 R. 164, 11 Ann. Cas. 609, 9 L.R.A. 
A. S. R. 164, 11 Ann. Cas. 609, 9 (N.S.) 568; Grandin v. Grandin, 49 
L.R.A.(N.S.) 568; Grandin v. Grand- N. J. L. 508, 9 Ati. 756, 60 Am. Rep. 
in, 49 N. J. L. 508, 9 Atl. 756, 60 642. 

Am. Rep. 642; East line, etc., R. R. 8. Long v. Towl, 42 Mo. 545, 97 

Co. V. Scott, 72 Tex. 70, 10 S. W. Am. Dec. 355. 

99, 13 A. S. R. 758. 9. St. Louis, etc.,. Ry. Co. v. Jones, 

6. BoUn V. Metcalf, 6 Wyo. 1, 42 93 Ark. 537, 125 S. W. 1025, 137 
Pac. 12, 44 Pac. 694, 71 A. S. R. 898. A. S. R. 99; Spencer v, McLean, 20 

7. Union Collection Co. v. Buckman, Ind. App. 626, 50 N. E. 769, 67 A. 
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of acts oome within this rule. A familiar example is the payment of 
a debt which is due and imdisputed.^* Likewise voluntary restoration 
of that to which one is entitled is not a sufficient consideration to sup- 
port a contract.^^ It has accordingly been decided that a contract 
made by the owner to obtain possession of property which is unlawfully 
withheld from him, is without consideration and void.** Similarly, a 
husband cannot make a contract enforceable against his estate to pay 
his wife for services rendered by her in nursing him during his last 
illness, the wife being imder a legal obligation to render such serv- 
ices.** However, a sufficient consideration is given by one who does 
something in addition to the duty imposed by law ** or by the con- 
tract between the parties. The same rule applies where he performs 
his obligation in a manner different from the one required by the 
contract. For instance, when the debtor does or promises more than 
his contract calls for, there is a consideration for the promise to for- 
bear, as where he pays part of. the debt before it is due, or promises 
to pay an increased lawful rate of interest, or gives or promises to give 
security.** 

74. Payment of Part of Debt — ^At an early date the rule that 
the performance of a legal obligation does not furnish a consideration 
for a contract was applied to a promise to discharge a liquidated debt 
upon the payment of a smaller sum on the day fixed by the contract 
or after default This conclusion has been generally adhered to, and 
the rule thus established still prevails in most jurisdictions.^^ But 
even in these jurisdictions the courts have frequently criticised the 
reasonableness or fairness of the rule. As the rule is not favored the 
decisions indicata in a striking manner the extreme ingenuity of the 

S. R. 271; Parrot v. Mexican Cent. Smith, 170 Pa. St. 124^ 32 Atl. 566, 

R. Co., 207 Mass. 184, 93 N. E. 590, 50 A. S. R. 750. 

34 LJl.A.(N.S.) 261; Keith v. Miles, 18. Foxworthy v. Adams, 136 Ky. 

39 Miss. 442, 77 Am. Dec. 685; Par- 403, 124 S. W. 381, Ann. Cas. 1912A 

melee v. Thompson, 45 N. Y. 58, 6 327, 27 L.R.A.(N.S.) 308. 

Am. Rep. 33; Emy v. Saner, 234 14. Bamis v. Phaneuf, 166 Mass. 

Pa. St. 330, 83 Atl. 205, Ann. Cas. 123, 44 N. E. 141, 32 LJl.A. 619. 

1913C 1241; Cobb v. Cowdery, 40 15. Bedford «. Chandler, 81 Vt. 270, 

Vt. 25, 94 Am. Dec. 370; Bedford v. 69 Atl. 874, 130 A. S. R. 1057, 17 

Chandler, 81 Vt. 270, 69 Atl. 874, L.R^.(N.S.) 1239. 

» i. S. B. im, 17 U!^.(H5.) ^lJJ^;^Tb«-^.^^^<^iJ4, 

581; 34 L^A.. 33 et seq; 6 Eng. Rul. ^^ g^^ ^g Am. Rep. 322; Smith t^. 

Cas. 19, 21. . ,„^ T :. ^o oc Bartholomew, 1 Mete. (Mass.) 276, 35 

10. Davis V. Stout, 126 Ind. 12, 25 j^ jy^ 355 QOg^^ v. Nesson, 198 
N. E. 862, 22 A. S. R. 565. Mass. 598, 84 N. E. 854, 17 LJt.A. 

11. McDonald v. Neilson, 2 Cow. (N.S.) 1208; Parrot v. Mexican Cent. 
(N. Y.) 139, 14 Am. Dec. 431. R. Co., 207 Mass. 184, 93 N. E. 590, 

12. Boston V. Dodge, 1 Blackf. 34 L.R.A.(N.S.) 261. See Aooobd 
(Ind.) 19, 12 Am. Dec. 205; Fink v. and Satisfaction, vol. 1, p. 184. 
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courts in avoiding its operation. They have failed to t^ply the rule 
whenever they could discover some circumstance, however trifling, 
which could be considered as a technical legal consideration.^^ Ac- 
cordingly if the creditor accepts a part payment in a manner different 
from that required by the contract or before the maturity of the debt, 
a sufficient new and additional consideration for his promise to dis- 
charge the entire debt is deemed to be present.*^ For instance, the 
acquisition of the right to collect the rents of mortgaged property 
prior to the time when the mortgagee is entitled to them under the 
mortgage is a sufficient consideration for his promise to accept the 
amount received at the foreclosure sale in satisfaction of the mort- 
gage.** Similarly the transfer by the debtor to the creditor of the evi- 
dence of indebtedness of a third person is a sufficient consideration 
for the creditor's agreement to discharge the balance of the debt*® In 
some jurisdictions the rule as to the payment of Uquidated demands 
has, moreover, been entirely repudiated on the groimd that the re- 
ceipt by the creditor of cash, even if less than the amount due, is a 
real benefit when the fact that he might be put to vexation, expense 
and delay or the hazards of litigation in an effort to collect the entire 
debt is taken into consideration. In other jurisdictions statutes have 
been enacted providing in effect that no action can be maintained 
upon a demand which has been canceled on the receipt of any sum 
of money less than the amount legally due.* 

75. Performance of Contractual Obligation as Consideration for 
Third Person's Promise. — ^As to whether there is a sufficient considera- 
tion for a promise by a third person made to induce a party to a 
contract to perform the contract, there is diversity of opinion. Some 
courts have adopted the view that where one who is unwilling or hesi- 
tating to go on and perform a contract which proves a hard one for 
him, is requested to do so by a third person, who is interested in such 
performance, though having no legaJ way of compelling it or of re- 
covering damages for a breach, and who accordingly makes an inde- 
pendent promise to pay a sum of money for such performance, the 
reasons for holding him bound to such payment are stronger than 
where an additional sum is promised by the party to the original con- 
tract. Although the promisee does what he had agreed to do, he does 
something which he might otherwise not have done, and which the 
third person could not have compelled him to do.' Under this view, 

17. Hastings v. Lovejoy, 140 Mass. 20. Spann v. Baltzell, 1 Fla. 301, 
261, 2 N. E. 776, 54 Am. Rep. 462. 46 Am. Dec. 346. 

See Accx)RD and Satisfaction, vol. 1, 1. See Accord and Satisfaction, 

p. 185. vol. 1, pp. 185-186. 

18. See Accord and Satisfaction, 2. Abbott v, Doane, 163 Mass. 433, 
vol. 1, pp. 187-188. 40 N. E. 197, 47 A. S. R. 465, 34 

19. Gilson 17. Nesson, 198 Mass. 598, L.R.A. 33 and note. 
84 N. E. 854, 17 L.R.A.(N.S.) 1208. 
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a promise to a contractor by a stranger to the contract, that if the 
former will proceed to complete certain work the latter will pay him 
for the whole, is void as to work done before such promise was made, 
but valid with respect to work done afterwards.* Other courts have, 
however, reached the conclusion that a promise made in consideration 
of the doing of an act which the promisee is already under obligation 
to a third person to do, though made as an inducement to secure 
the doing of that act, is not binding because it is not supported by a 
valid consideration, at least when the act done on the part of the 
promisor involves nothing more than performance of the original 
obligation towards the person to whom it was due. However, even 
under this view, a promise by a third person to induce a party to a 
contract to perform it before the time stipulated in the contract or to 
induce him to complete a contract the obligation of which has not 
become fully fixed, would be supported by a consideration.* 

76. Moral Obligation. — ^The doctrine that a moral obligation may 
be a sufficient consideration for a promise seems to have been first 
enunciated by Lord Mansfield. For instance he observed on one oc- 
casion that where a man is under a moral obligation which no court 
of law or equity can enforce, and promises, the honesty and rectitude 
of the thing is a consideration. As thus used, the term moral obliga- 
tion seems to have been originally understood as being synonymous 
with ethical obligation, unconnected with any antecedent obligation, 
perfect or imperfect, enforceable at law or m equity. A moral obli- 
gation in this sense appears to be recognized in some jurisdictions as a 
sufficient consideration.* In other jurisdictions the moral obligation 
which may be treated as a consideration has been interpreted to be 
what moralists call a perfect obligation — an obligation of justice, and 
not of benevolence or piety.* But even such an interpretation of 
the term moral obligation does not represent the views entertained at 
present by a majority of the courts in common law jurisdictions. 
These courts recognize, it is true, the validity of various promises 
that are based on obligations which are merely moral in the sense 
that at the time of the promise there is no enforceable liability. Such 
moral obligations are, however, distinguishable from ethical obliga- 
tions because of the existence of an antecedent barred or unenforceable 
obligation. Aside from such cases, which are treated as exceptions, 
most of the courts have rejected the doctrine that a moral obligation 
based on mere ethical considerations will support a promise. In an- 
swer to the criticism that such a rule is not creditable to the common 
law, it has been observed that the rule has its origin in the widely 

3. Rand V. Mather, 11 Cash. (Mass.) L. (S. C.) 56, 21 Am. Dec. 515; 
1, 59 Am. Dec. 131. Ferrell v. Scott, 2 Speers L. (S. C.) 

4. Note: 34 L.RA. 43, 44. 344, 42 Am. Dec. 371; Ferguson v. 

5. Note: 26 LJJ.A.(N.S.) 522. Harris, 39 S. C. 323, 17 S. E. 782, 

6. McMorris v. Hemdon, 2 Bailey 39 A. S. R. 731. 
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diversified character of moral duties, and the consequent difficulty 
of measuring them with exactness, and determining which are so high 
and obligatory in their nature as to demand in their performance the 
payment of money. ^ In the earlier decisions of some courts there 
may be found language to the eflfect that a moral obligation is a suffi- 
cient consideration.^ But the later decisions show that this language 
does not indicate the present attitude of the same courts.* The code 
of at least one jurisdiction expressly recognizes a strong moral obliga- 
tion as a consideration for a contract. Although in interpreting that 
statute the courts of that jurisdiction have said that there is no reason 
for confining its operation to executed contracts,** they have later de- 
clared that the strong moral obligation referred to seems to be one 
supported either by some antecedent legal obligation, though imen- 
forceable at the time, or by some present equitable duty, and does not 
relate to the moral obligation which inheres in every promise. They 
have added, moreover, that the courts cannot enforce promises binding 
on the conscience, except in those cases where some pecimiary damage 



7. Kenan v. HoUoway, 16 Ala. 53, Cas. (Ky.) 429, 12 Am. Dec. 326; 
50 Am. Dec. 162; Cook v. Bradley, 7 State v. Reigart, 1 Gill. (Md.) 1, 39 
Conn. 57, 18 Am. Dec. 79; Schnell v. Am. Dec. 628; Robinson v, Hurst^ 
Nell, 17 Ind. 29, 79 Am. Dec. 453; 78 Md. 59, 26 Atl. 956, 44 A. S. R. 
Allen 1?. Bryson, 67 la. 591, 25 N. W. 266, 20 L.R.A. 761; Early v. Mahon, 
820, 56 Am. Rep. 358; Daily v. Min- 19 Johns. (N. Y.) 147, 10 Am. Dec. 
nick, 117 la. 563, 91 N. W. 913, 60 204. 

L.R.A. 840; Freeman v. Dodge, 98 9. HoUoway v. Rudy, 60 S. W. 650, 

Me. 531, 57 Atl. 884, 66 L.R.A. 395; 22 Ky. L. Rep. 1406, 53 L.R.A. 353; 

Porterfield v. Butler, 47 Miss. 165, 12 Ingersoll v, Martin, 58 Md. 67, 42 

Am. Rep. 329; Woodson v. Hopkins, Am. Rep. 322; Ldnz v, Schuck, 106 

85 Miss. 171, 37 So. 1000, 38 So. 298, Md. 220, 67 AtL 286, 124 A. S. R. 

107 A. S. R. 275, 70 L.R.A. 645; 481, 14 Ann. Cas. 495, 11 L.R.A. 

Musick V. Dodson, 76 Mo. 624, 43 (N.S.) 789; Lyellv. Walbach, 113 Md. 

Am. Dec. 780; Freeman v. Robinson, 574, 77 Atl. 1111, 33 L.R.A.(N.S.) 

38 N. J. L. 383, 20 Am. Rep. 399; 741; Harper v. Davis, 115 Md. 349, 

Puckett V. Alexander, 102 N. C. 95, 80 Atl. 1012, Ann. Cas. 1913A 861, 35 

8 S. E. 767, 3 L.R.A. 43; Kennedy LJtA..(N.S.) 1026; Stafford u. Bacon^ 

V. Ware, 1 Pa. St. 445, 44 Am. Dec. 1 Hill (N. Y.) 532, 37 Am. Dec. 

145; Shepard v. Rhodes, 7 R. I. 470, ^66. .^^ « ^ 

84 Am. Dec. 573; Gooch v. Gooch, 70 , ^^ Jucker v. Denton, 106 S. W. 

W. Va. 38, 73 S. E. 56, 37 L.R.A. ^^'J^ ^l -7 ^^^a I'J.iT.lt' 

(N.S.) 930 Eastwood t;. Kenyon, 11 ^^'^^^ ^89 it was decided that the 

id. &^E1. 438, 39 E. C. L. 137,^4 Jur. Sethelel^^f'hVpJ^'^^^^^^^ 

1081, 6 Eng. Rul. Cas. 23 and note, ^^at she mistakenly supposes to be 

ComjpareBenUeyv.Lamb, 112Pa. St. ^n enforceable written contract for 

480, 4 Atl. 200, 56 Am. Rep. 330. the sale of their land will not be up- 

Notes: 27 Ahl Dec. 287; 39 A. S. held because of the moral obligation 

R. 735 et seq; 12 L.R.A. 465; 53 of the parents to carry out their vcr- 

LJt.A. 353 et aeq; 26 LJR.A.(N.S.) bal agreement of sale. 
520-^23. 10. Gray v. Hamil, 82 Ga. 375, 10 

8. Cardwell v. Strother, litt. Sel. S. E. 205, 6 L.R.A. 72. 
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flows from the breach, or where in addition to the moral obligation 
the promise is also supported by a consideration.** 

77. Barred Obligation. — ^It has already been mentioned that to the 
rule that an ordinary moral obligation is not a sufficient consideration^ 
there are some recognized exceptions. There is practically no dispute 
that an antecedent obligation which has become barred may be a 
sufficient consideration for a subsequent promise. Stated with greater 
elaboration, the rule may be said to be, that if there was at one time 
a legal liability, which, by operation of law, has become unenforce- 
able, the moral obligation to discharge such liability is sufficient to 
sustain an express promise. When the precedent original consider- 
ation was sufficient to sustain the promise, but the right of action was 
suspended or barred by some positive rule of statutory or common law, 
the debtor may, by a subsequent promise, waive the exemption which 
the law has interposed indirectly for his benefit, but mainly from rea- 
sons of sound policy. In such cases the moral obligation is foimded 
upon an antecedent consideration. Such promises therefore have a 
sound legal basis. They are not promises to pay something for noth- 
ing, not naked pacts, but the voluntary revival or creation of obliga- 
tions which before existed in natural law, but which had been dis- 
pensed with, not for the benefit of the party obliged solely, but 
principally for the public convenience.** A familiar illustration is 
a debt barred by the statute of limitations. The validity of a promise 
to pay such a debt, though sometimes upheld, placed on the ground 
that there has been a waiver of the benefit of the statute, is frequently 
based on the ground that the debtor's moral obligation is a sufficient 
consideration.** The same rule applies to a debt barred by a judg- 
ment. Such a debt will support an express promise to pay.** So 
the rule that is established by a great number of cases, and is prac- 
tically undisputed in the absence of a statute abrogating it, that a 
new promise to pay a debt discharged in bankruptcy or insolvency 
proceedings is valid without a new consideration, rests upon the 
ground that after the discharge there still remains a moral obligation 
that is sufficient to support the promise.** Some courts have, however, 

11. Davis V. Morgan, 117 Ga. 504, Notes: 53 LJEI.A. 361 e$ seq; 26 
43 S. E. 732, 97 A. S. E. 171, 61 L.R.A.(N.S.) 523. 

L.R.A. 148. 13. See Limitation of AonoKS. 

12. Cook V. Bradley, 7 Conn. 57, 14. Stebbins v. Crawford Connty, 
18 Am. Dec. 79; Stebbins v. Crawford 92 Pa. St. 289, 37 Am. Eep. 687. 
County, 92 Pa. St. 289, 37 Am. Rep. Note: 53 LJJ.A. 365. 

687; Bailey v. Philadelphia, 167 Pa. 15. IngersoU v. Martin, 58 Md. 67, 

St 569, 31 Atl. 925, 46 A. S. R. 691; 42 Am. Rep. 322; Way v. Sperry, 6 

Shepard v. Rhodes, 7 R. L 470, 84 Am. Cosh. (Mass.) 238, 52 Am. Dee. 779; 

Dec. 573; Gooch v. Gooeh, 70 W. Va. McWillie v. Kirkpatrick, 28 Miss. 802, 

38, 73 S. E. 56, 37 L.RA..(N.S.) 930. 74 Am. Dee. 125; Shippey v. Hender- 
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reached the conclusion that a ptomise to pay such debt is void for 
want of consideration.** 

78; Released Obligation. — By some courts a promise to pay the 
balance of a debt after a volimtary release of the entire debt upon part 
payment has been treated as being on the same footing as a promise 
after a discharge by operation of law. A majority of the courts have, 
however, drawn a distinction between the case of an exemption or 
discharge from all pre-existing liability by operation of some posi- 
tive provision of law, and the case of a release or discharge from lia- 
bility by the voluntary act of the creditor himself. In the former 
case it is held by nearly all the authorities, that the pre-existing obli- 
gation though fully and completely discharged by operation of law, is 
nevertheless a sufficient foundation for a new promise to pay; as in 
the cases before referred to of a debt barred by the statute of limita- 
tions, or where the debtor has been discharged therefrom under a 
bankrupt or insolvent law ; while in the latter case, that is, a discharge 
by act of the creditor, it has been held, by what would appear to be the 
preponderance of authority, that the pre-existing liability that has 
been so released does not form a sufficient consideration for a new 
promise to pay. The distinction certainly is not very broad. Still 
it has obtained the sanction of courts of high authority. The basis 
of the distinction is that in the latter case the debt itself is absolutely 
extinguished.*' 

79. Unenforceable Obligation. — ^There is a direct conflict of au- 
thority with reference to the question whether, as a consideration for 
a promise, it is sufficient that there exists a moral obligation arising 
from a previous request or promise which never created an enforceable 
contract. The negative view seems to proceed from the notion that 
to render a moral obligation a sufficient consideration for an express 
promise, there must have been at one time a legal liability. This 
notion is due to a generalization made at an early date, based upon 
previous decisions in which particular obligations had been allowed 
to be revived. Many courts have treated the generalization spoken of 
as a correct exposition of the law, and have concluded that to impart to 
a moral obligation any binding character, there must have been a 
pre-existing legal obligation.*® Thus statements may be found to 

son, 14 Johns. (N. Y.) 178, 7 Am. Dec. 41 Am. Dec. 406; Ingersoll v. Martin, 

458 ; Field's Estate, 2 Rawle (Pa.) 351, 58 Md. 67, 42 Am. Rep. 322; Valen- 

21 Am. Dec. 454; Earnest v. Parke, tine v. Foster, 1 Mete. (Mass.) 520, 

4 Rawle (Pa.) 452, 27 Am. Dec. 280 35 Am. Dec. 377; Stafford v. Bacon, 1 

and note. Hill (N. Y.) 532, 37 Am. Dec. 366; 

Notes: 39 A. S. R. 737-739; 53 Shepard v. Rhodes, 7 R. I. 470, 84 Am. 

LJI.A. 362, 363. And see Bankrupt- Dec. 573. 

CY, vol. 3, p. 324 et fieg. Notes: 39 A. S. R. 73&-737; 53 

16. Rice V. Maxwell, 13 Smedes & L.R.A. 363-365. 

M. (Miss.) 289, 53 Am. Dec. 85. 18. Notes: 53 L.R.A. 361; 26 L.R.A. 

17. Warren v. Whitney, 24 Me. 561, (N.S.) 524. 
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the effect that the m6ral obligation spoken of in the cases as being a 
sufficient consideration to maintain an express promise, is always in 
reference to and springing from a transaction or a subject as to which 
the party at the time had made, or was capable of making, a con- 
tract that would not be void,** although it is no doubt sufficient if 
the original contract, though unenforceable at law, is valid in equity.*® 
Other courts have denied the existence of any real distinction, so far 
as the moral obligation is concerned, between a liability which has 
become barred by a legal rule, and a case in which, because of the 
operation of a legal rule, no enforceable obligation is created, at 
least where the transaction is not positively illegal. It cannot be de- 
nied that there is a distinction between a moral obligation resting 
solely upon ethical considerations, and a moral obligation arising 
from an unenforceable contract. This distinction arises from the 
fact that the element which the courts treat as a consideration is 
absent in the former and present in the latter.* The diversity of 
opinion on the subject is shown by the cases wherein no liability was 
originally created because of the incapacity of one of the parties to 
the contract. Although the courts have agreed that a promise made 
by a person of full age to pay a debt contracted during infancy is 
binding,' they have disagreed as to the question whether an obliga- 
tion arising from, or connected with, a contract of a married woman 
is sufficient to sustain a promise made by her after discoverture.* The 
distinction made between the two classes of contracts may be partly 
due to the fact that contracts of infants are voidable, while contracts 
of married women are void at common law except to the extent that 
they are recognized in equity. There is a similar conflict of author- 
ity in reference to the question whether an obligation arising from 
an oral agreement, unenforceable because of the statute of frauds, 
will support a subsequent promise to pay for a part performance there- 
of. The question whether a particular statute declares the contract 
void, or merely voidable, may perhaps be material. But the differ- 
ence of opinion appears to be due rather to the fact that some courts 
adhere to the notion that an antecedent legal obligation is necessary, 
and that others declare that the moral obligation to compensate the 
promisee is just as great even though there was originally no enforce- 
able contract.* In upholding the validity of a promise to pay for 
benefits conferred under an oral contract within the statute of frauds, 
an attempt has been made to harmonize this conclusion with the for- 

10. Hayward v. Barker, 52 Yt. 429, 8. See Husband and Wn^ 

36 Am. Rep. 762. 4. Daily v. Minnick, 117 la. 563, 91 

20. See infra, par. 81. N. W. 913, 60 L.B.A. 840; Muir v. 

1. Daily v. Minnick, 117 la. 563, 91 Kane, 55 Wash. 131, 104 Pac. 153, 19 
N. W. 913, 60 JjUJl. 840. Ann. Cas. 1180 and note, 26 L.RA.. 

Note: 26 L.R.A.(N.S.) 524^ 53L (N.S.) 519 and note. 

2. See Infants. 
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mer view by suggesting that the contract could have been enforced 
but for the barrier erected by the provisions of the statute.* 

80. Past Benefit or Detriment. — It is often said that a past con- 
sideration rendered in the absence of a previous request will not sup- 
port a promise. This general statement as to the insufficiency of a 
past consideration is no doubt true where the past consideration con- 
sisted merely of detriment to the promisee without any benefit to the 
promisor, as, for instance, where the benefit is derived by a third 
person.* According to some decisions, it is immaterial that the prom- 
isor is under a moral obligation to the person upon whom the benefit 
is conferred.' A contract in consideration of past cohabitation, in- 
tended or regarded as reparation or indemnity for the- wrong done, is 
treated at common law as founded on a good consideration. If execu- 
tory, and under seal, the seal conclusively importing a consideration, 
it may be enforced; but if not under seal, being a mere simple con- 
tract, the consideration of which may be impeached by plea and evi- 
dence, it stands on the same ground with other contracts or agree- 
ments, having only the performance of a natural or moral duty as a 
consideration to support them.* A past consideration is also in- 
sufficient where, even though there was a benefit to the promisor, it 
was conferred under such circumstances as to raise no moral obliga- 
tion on his part, e. g., where services or property are intended to be 
rendered or given gratuitously.* Past services rendered by one mem- 
ber of a family to another without any expectation of payment are, 
according to some decisions, within this rule,** although promises to 
pay for such services have been upheld in other decisions.** A differ- 
ent question is presented where the benefit, though not conferred pur- 
suant to a previous request, was not intended to be gratuitous. It is 
true that there 6a*e decisions in which, adhering to the rule referred 
to that a moral obligation without an antecedent legal liability will 
not support a promise, the courts have declared in effect that a past 
benefit conferred without request is insufficient to support a subse- 
quent promise,** unless, at the time of the promise, there is a present 
detriment to the promisee, as where, after having placed an improve- 

5. Wills V. Ross, 77 Ind. 1, 40 Am. Mill, Const. (S. C.) 279, 12 Am. Dec. 
Rep. 279. . 669 and note. 

6. Kenan v. Holloway, 16 Ala. 53, 9. Allen v. Bryson, 67 la. 591, 26 N. 
50 Am. Dec. 162; Carson v. Clark, 1 W. 820, 56 Am. Rep. 358; Gooch v. 
Scam. (lU.) 113, 25 Am. Dec. 79; Nix- Gooch, 70 W. Va. 38, 73 S. E. 56, 37 
on V. Vanhise, 5 N. J. L. 491, 8 Am. L.R.A.(N.S.) 930. 

Dec. 618; Webber v. Blunt, 19 Wend. Note: 53 L.RA. 371. 

(N. Y.) 188, 32 Am. Dee. 445. 10. SchneU «. Nell, 17 Ind. 29, 79 

7. Freeman v. Robinson, 38 N. J. L. Am. Dec. 453; Harper v. Davis, 115 
383, 20 Am. Rep. 399. Md. 349, 80 Atl. 1012, Ann. Cas. 1913A 

Note: 53 L.RA. 355. 861 and note, 35 L.R.A.(N.S.) 1026. 

8. Potter V. Gracie, 58 Ala. 303, 29 11. Note: Ann. Cas. 1913A 866, 867. 
Am. Rep. 748: Cusack v* White, 2 12. Kennedy v. Spokane, etc., R. 
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ment on his landlord's premises a tenant is induced by the promise 
to refrain from exercising his right to remove such improvement.** 
While adhering to this rule, some courts have declared that direct 
evidence is never necessary to prove such request and that a promise 
to pay for a service rendered at a former time, where no direct evi- 
dence of assent or agreement can be shown, is competent evidence 
of such previous assent, or request, or agreement, and the party 
making such promise will not afterwards be at liberty to deny the 
validity of the consideration of such promise, but will be bound to 
pay according to his engagement.** However, the weight of author- 
ity seems to support the rule that a material and pecuniary benefit 
which was not intended to be gratuitous, which has not been exhausted 
by having formed the consideration of a previously executed contract, 
or one which is still enforceable, is sufficient to support a promise, 
even though the benefit was conferred without any previous request. 
As in the case of an unenforceable obligation, the presence of a ma- 
terial and pecuniary benefit to the promisor is of vital importance and 
serves to distinguish such a case from a moral obligation based on 
mere ethical considerations. Illustrations of this rule are a promise 
to repay one who has voluntarily paid a debt of the promisor, a prom- 
ise to pay for past services, or a promise to pay for improvements on 
property.** A promise to pay for services which the promisor ought 
to have performed would seem to be enforceable.*® Moreover, what- 
ever view may be taken with respect to the question whether a past 
benefit is a sufficient consideration, it seems that where the considera- 
tion is partly past and partly future, a single promise as to both will 
be sustained.*' 

81. Legal or Eqmtable Obligation. — For the purpose of enabling 
a creditor to sue in assumpsit instead of in debt, an existing legal 
duty was at a comparatively early date recognized as a sufficient con- 
sideration to support an express promise. In the case of a promise 

Co., 73 Wash. 389, 132 Pac. 50, 46 County, 15 Pa. St. 166, 53 Am. Dec. 

LJt.A.(N.S.) 419; Eastwood v. Ken- 575; McMorris v. Herndon, 2 Bailey 

yon, 11 Ad. & EL 438, 39 E. C. L. 137, L. (S. C.) 56, 21 Am. Dec. 515; Edson 

4 Jnr. 1081, 6 Eng. Rnl. Cas. 23 and v. Poppe, 24 S. D. 466, 124 N. W. 441, 

note. 26 L.R.A.(N.S.) 534. 

Note : 26 LJt.A.(N.S.) 527, 528. Notes : 53 L.R.A. 371-376; 26 L.R.A. 

18. Critcher v. Watson, 146 N. C. (N.S.) 526 et seq. 

150, 59 S. E. 544, 125 A. S. R. 470, Satisfying an execution which has 

18 L.R.A.(N.S.) 2rrO. been perpetually enjoined does not con- 

14. Chadwick v. Knox, 31 N. H. 226, f er a benefit on the judgment debtor, 
64 Am. Dec. 329. and is no consideration for a promise. 

15. Kenan v. HoUoway, 16 Ala. 53, Kenan i;. Holloway, 16 Ala. 53, 50 
50 Am. Dee. 162; Baker i;. Gregory, Am. Dec. 162. 

28 Ala. 544, 65 Am. Dec. 366; Price v. 16. Gray v. Hamil, 82 Ga. 375, 10 S. 
Towsey, 3 Litt. (Ky.) 423, 14 Am. E. 205, 6 L.R.A. 72. 
Dec. 81; Lycoming County u. Union 17. Note: 26 L.R.A.(N.S.) 526. 
R. C. L. Vol VI.— 43. 673 



Digitized by 



Google 



« 82 CONTRACTS 6 R. C. L. 

to pay a pre-existing debt there is no present benefit to the promisor 
or detriment to the promisee. Hence, an existing legal duty as a 
consideration differs from the term consideration in the sense in which 
it is ordinarily used. So far as debts are concerned, this form of 
consideration was rendered unimportant by the subsequent establish- 
ment of the rule that on the creation of a debt a promise to pay is 
raised by implication of law. But at a much later date the notion that 
an existing legal debt may serve as a consideration was revived and 
was extended to express promises to perform any kind of legal obliga- 
tion. At present Uie doctrine is established that an express promise, 
made to the person entitled to the performance of such legal obliga- 
tion, will be enforced. Accordingly, although a promise to do a 
thing which the promisor is legally bound to do is not generally a 
sufl&cient consideration to support a reciprocal undertaking by the 
promisee, such promise may be enforced against the promisor, not- 
withstanding the fact that its enforcement compels the performance 
of that which is already a legal obligation.** An equitable obliga- 
tion appears likewise to be sufficient to support an express promise.** 
However, the rule that an existing obligation is a sufficient considera- 
tion does not apply where a person who has a dual capacity promises 
in one capacity to pay a debt which he owes in another capacity 
unless the promisee is induced by the promise to suffer a detriment.** 
There is also authority to the effect that in order to sustain a promise 
to pay a statutory obligation which is dependent on contingencies, 
the contingencies must be shown to have happened before the making 
of the promise.** 

82. Implied Obligation. — Frequently an act is done by one person 
upon the express or implied request of another, under such circum- 
stances that the law implies a promise to pay therefor. A promise 
made after the rendition of such a service is supported by what is often 
called an executed consideration. Such a consideration is clearly suffi- 

18. Ward v. Goodrich, 34 Colo. 369, R. 350, 4 Bro. P. C. 27, 6 Eng. Rul. 
82 Pac. 701, 114 A. S. R. 167, 2 L.RA. Cas. 1. 

(N.S.) 201; Cook v. Bradley, 7 Conn. 21. A promise by a son to reimburse 

67, 18 Am. Dec. 79; Phillips v. Meyers, a town in case it settles claims which 

82 lU. 67, 25 Am. Rep. 295; Ransdel had been made npon it for supplies 

V. Moore, 153 Ind. 393, 53 N. E. 767, furnished his mother is not supported 

63 L.R.A. 753; Darcey v. Darcey, 29 by his statutory obligation to pay the 

R. I. 384, 71 Atl. 696, 23 L.R.A.(N.S.) debt, where such obUgation is contin- 

886. gent upon the legal establishment of 

19. Callahan v, Linthicum, 43 Md. the town's liability and of the ability 
97, 20 Am. Rep. 106; Sherwin v. San- of the son to meet the expenses, none 
ders, 59 Yt. 499, 9 Atl. 239, 59 Am. of which has been established at the 
Rep. 750. time the promise is given. Freeman v. 

20. Cole V, Shurtleflf, 41 Vt. 311, 98 Dodge, 98 Me. 531, 57 AtL 884, 66 
Am. Dec. 587; Rann v. Hughes, 7 T. L.RA. 395. 
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dent to support a subsequent express promise to pay.* If services 
rendered at the request of the promisor are for the benefit of a third 
party, toward whom the promisor owes only moral duties, they may 
be recovered for. In such a case the precedent request and services 
rendered in compliance therewith afford a consideration from which 
a promise to pay would be implied. There is in that case such an 
obligation as is needed to uphold an express promise.' Moreover, a 
sufficient consideration for a contract may be found in the fact that 
it puts into form the legal and equitable obligations existing between 
the parties.* However, an executed consideration will sustain only 
such a promise as the law will imply. In other words, where the con- 
sideration is one from which a promise is by law implied, no express 
promise, made in respect of that consideration after it has been exe* 
cuted, differing from that which by law could be implied, can be 
enforced. This statement does not mean that the promisor may not 
subsequently agree to pay a rate of compensation higher than the one 
which would be implied by law. The fact of a past service raises an 
implication that at the time it was rendered it was to be paid for ; and 
if it was a service which was to be paid for, a subsequent promise to 
pay may be treated either as an admission which evidences or as a 
positive bargain which fixes the amount of that reasonable remunera- 
tion on the faith of which the service was originally rendered.* 

83. Prior Express Contract. — ^An agreement made pursuant to a 
previous contract which was supported by a consideration may be 
considered a part of that contract and therefore based upon a suffi- 
cient consideration. In other words, where a contract contemplates 
the subsequent execution of a subsidiary agreement, the promises in 
such agreement are supported by the consideration of tiie original 
contract.* But where the original contract does not contemplate the 
making of a subsequent agreement, the original consideration will 
not support such subsequent agreement. Hence a subsequent agree- 
ment not forming any part of an original contract, or supported by 
the original consideration thereof, or by any new consideration, is 
void.* It is true, as has been seen, that a promise to perform an ex- 

1. Friedman v. Suttle, 10 Ariz. 67, 4. Note: 6 Eng. Rul. Cas. 40, 41. 
85 Pac. 726, 9 L.R.A.(N.S.) 933; Car- 6. Faust v. Rodelheim, 77 N. J. L. 
son V. Clark, 1 Scam. (lU.) 113, 26 740, 73 Atl. 491, 27 L.RA.(N.S.) 189; 
Am. Dec. 79; Kennedy i;. Spokiajie, Rix v, Adams 9 Yt. 233, 31 Am. Dec. 
etc., R. Co., 73 Wash. 389, 132 Pac. 619. 

50, 46 LJIA.(N.S.) 419. 6. Daviess County Bank & T. Co. u. 

Notes: 39 A S. R. 741; 12 L.RA. Wright, 110 S. W. 361, 33 Ky. L. Rep. 

464. 457, 17 LJIA.(N.S.) 1122; Macfar- 

2. Freeman v. Robinson, 38 N. J. land v. Heim, 127 Mo. 327, 29 S. W^ 
L. 383, 20 Am. Rep. 399. 1030, 48 A. S. R. 629; Rix v. Adams. 

3. Reece Folding Mach. Co. v. Fen- 9 Vt. 233, 31 Am. Dec 619. 
wick, 140 Fed. 287, 72 C. C. A. 39, 2 

LJIA.(N.S.) 1094. 
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isting duty creates an enforceable contract even though the considera- 
tion which gave rise to the duty had been received before the making 
of the promise. But the promise, to be enforceable, must not extend 
beyond the duty. Accordingly the existence of a duty or liability 
which has arisen from a prior contract between the parties will not 
support a promise imposing a duty or liability greater than the ex- 
isting one.' As a general rule a past benefit which has formed the 
consideration of a prior legal obligation that has been enforced, or is 
still legally enforceable, will not constitute a consideration for a new 
and additional promise.® Accordingly an agreement to pay a different 
compensation, and one of a character not more certain than that 
originally stipulated, in discharge of a liability upon a completed con- 
tract, is not binding.* Similarly a promise to pay additional com- 
pensation for services which had been rendered imder an express 
contract as to which there had been a settlement, is without considera- 
tion, because a past consideration the obligation of which has been 
fully satisfied will not sustain a new promise.** On this point, how- 
ever, the cases are not in entire harmony, some of them having up- 
held promises supplementing existing agreements for the purpose of 
remedying mistakes or hardships.** Moreover, in some cases the 
courts have, for the purpose of upholding a promise to pay additional 
compensation, gone to great lengths in drawing an inference that 
the services had not been fully paid for.** 

84. Promise as Consideration for Promise. — ^The considerations 
which have been considered so far have been those which are neces- 
sary to support unilateral contracts. For the promise of one of the 
parties in a bilateral contract, no other consideration is necessary 
than the promise of the other. It is usually said that where there are 
mutual promises, one is the consideration for the other.** The prom- 

7. Mitchell v. Bell, 1 N. C. 244, 2 Pueblo, etc., R. Co. v. Taylor, 6 Colo. 
Am. Dec 627; Rix v. Adams, 9 Vt 1, 45 Am. Rep. 512; Freudenthal v, 
233, 31 Am. Dec. 619. Espey, 46 Colo. 488, 102 Pac. 280, 26 

8. Notes: 53 L.R.A. 371; 26 L.R.A. L.R.A.(N.S.) 961; Mallet v. Watkins, 
(N.S.) 523, 524; 6 Eng. Rul. Cas. 39. 132 Ga. 700, 64 S. E. 999, 131 A. S. 

9. Randolph v. Ferry, 2 Port. (Ala.) R. 226; Stovall v, McCutchen, 107 Ky. 
376, 27 Am. Dec. 659. 577, 54 S. W. 969, 92 A. S. R. 373, 

10. Davis t?. Morgan, 117 Ga. 504, 47 L.R.A. 287; T. M. Gilmore & Co. 
43 S. E. 732, 97 A. S. R. 171, 61 L.R.A. v. H. B. Samuels & Co., 135 Ky. 706, 
148. 123 S. W. 271, 21 Ann. Cas. 611; Bab- 

11. Note: 53 L.R.A. 358. cock v. Wilson, 17 Me. 372, 35 Am. 

12. Bentley v. Lamb, 112 Pa. St. Dec. 263; Lanahan v. Heaver, 77 Md. 
480, 4 AtL 200, 56 Am. Rep. 330. 605, 26 Atl. 866, 20 L.R.A. 759; Sax 

18. Cold Blast Transp. Co. v. Kansas v. Detroit, etc., Ry. Co., 125 Mich. 252, 

City Bolt, etc., Co., 114 Fed. 77, 52 84 N. W. 314, 84 A. S. R. 572; United, 

C. C. A. 25, 57 L.R.A. 696; Rogers etc., Rubber Mfg. Co. v. Conard, 80 

Development Co. «. Southern Califor- N. J. L. 286, 78 Atl. 203, Ann. Cas. 

nia Real Estate In v. Co., 159 Cal. 735, 1912A 412; Oould v. Banks, 8 Wend. 

115 Pac. 934, 35 L.R.A.(N.S.) 543; (N. Y.) 562, 24 Am. Dec. 90; Fair- 
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ises may be expressed in two separate agreements. Where the date 
and the subscribing witnesses of two agreements are the same, the 
presumption is, until evidence is adduced to the contrary, that one 
forms the consideration of the other.** It is the promise, and not 
the performance thereof, that constitutes the consideration, except 
where by the terms or necessary intendment of the agreement be- 
tween the parties, performance on one side is made a condition pre- 
cedent to performance on the other.** The promise, it is true, must 
be an enforceable one; that is, it must be lawful, possible and defi- 
nite.** But it is not absolutely essential that the promisor shall be 
able to perform his promise. It seems that according to the weight 
of authority even a valuable consideration for a conveyance is fur- 
nished by a promise by an insolvent to pay another's debt, because 
though the promisor may never be able to do so, the promise cre- 
ates a legal and a moral obligation burdensome to the promisor and 
presimiptively beneficial to the promisee.*' The promise must, how- 
ever, relate to an act or forbearance which, if performed, could be 
treated as the consideration for a contract.** Mutual promises of 
merchants to refrain from engaging in business after a certain hour 
of the evening of each day are a sufficient loss or detriment in the 
way of financial transactions, or are a sufficient gain and advantage 
from a social or healthful standpoint, to support a contract to close 
their places of business at that hour.** In contracts where the prom- 
ise of the one party is the consideration for the promise of the other, 
the promises must be concurrent and obligatory upon both at the 
same time.** In order that mutual promises may serve as considera- 
tions 'for each other, they must be mutually binding.* No promise 

banks v. Sargent, U7 N. Y. 320, 22 ber Mfg. Co. v. Conard, 80 N. J. L. 

N. E. 1039, 6 L.R.A. 475; Tradesmen's 286, 78 Atl. 203, Ann. Cas. 1912A 412. 

Nat. Bank v. Curtis, 167 N. Y. 194, 16. Note: 6 Eng. Rul. Cas. 20. 

60 N. E. 429, 62 L.B.A. 430; Howe v. 17. Sargent v. Blake, 160 Fed. 57, 

O'Mally, 5 N. C. 287, 3 Am. Dec. 693; 87 C. C. A. 213, 15 Ann. Cas. 68, 17 

Rodman v. Robinson, 134 N. C. 503, 47 L.R.A.(N.S.) 1040. 

S. E. 19, 101 A. S. R. 877, 66 L.R.A. 18. Bedford v. Chandler^ 81 Vt. 270, 

682; BreslintJ. Brown, 24 Ohio St. 666, 69 Atl. 874, 130 A. S. R. 1067, 17 

16 Am. Rep. 627; Norwood v. Faulk- L.R.A.(N.S.) 1239. 

ner, 22 S. C. 367, 63 Am. Rep. 717; 19. Stovall v. McCutchen, 107 Ky. 

James v. Fulcrod, 6 Tex. 612, 55 Am. 577, 54 S. W. 969, 92 A. S. R. 373, 47 

Dec. 743; Carnegie Trust Co. v. Secur- L.R.A. 287. 

ity L. Ins. Co. of America, 111 Va. 20. Tucker v. Woods, 12 Johns. (N. 

1, 68 S. E. 412, 21 Ann. Cas. 1287, Y.) 190, 7 Am. Dec. 305; Utica, eic, 

31 L.RA.(N.S.) 1186; Rowan v. HuU, R. Co. v. Brinckerhoff, 21 Wend. (N. 

66 W. Va. 335, 47 S. E. 92, 104 A. S. Y.) 139, 34 Am. Dec. 220. 

R. 998, 2 Ann. Cas. 884. 1. Atlanta Buggy Co. v. Hess 

Note: 12 LJt.A. 463. Spring, etc., Co., 124 Ga. 338, 52 S. 

14. Aldridge v. Bimey, 7 T. B. Mon. E. 613, 4 LJl.A.(N.S.) 431; Liddle v. 
<Ky.) 344, 18 Am. Dec. 183. Needham, 39 Mich. 147, 33 Am. Rep. 

15. Pyke v. Thomas, 4 Bibb (Ky.) 369. See infra, par. 93 et $eq. 
486, 7 Am. Dec. 741; United, etc., Rub- 
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constitutes such a consideration which is not obligatory upon the party 
promising. It must bind the promisor, so that the promisee may main- 
tain an action for its breach, or it is without legal effect and void.* 
But it is not necessary that the promise should be specifically enforce- 
able.* 

Adequacy 

85. Generally. — ^That the adequacy of the consideration is imma- 
terial has been undoubted law ever since the notion of consideration 
began to be developed. The reason is that the parties are deemed to be 
the best judges of the bargains entered into. As Hobbes says, the 
value of all things contracted for is measured by the appetite of the 
contractors. Accordingly, the courts do not ordinarily go into the 
question of equality or inequality of considerations, but act upon the 
presumption tiiat parties capable to contract are capable of regulating 
the terms of their contracts, granting relief only when the inequality 
is shown to have arisen from mistake, misrepresentation, or fraud. A 
diflferent rule would, in every case, impose upon the court the neces- 
sity of inquiring into and of determining the value of the property 
received by the party giving the promise. Such a course is deemed 
to be impracticable. In all cases, therefore, where the assumption or 
undertaking is founded upon the sale or exchange of merchandise or 
property, or upon other than a money consideration, and the promise 
has been deliberately made, the law looks no further than to see that 
the obligation rests upon a consideration; that is, one recognized as 
legal, and of some value. It is sufficient if it is of only slight value 
or such as can be of value to the promisor.* Where a party contracts 
for the performance of an act which will afford him pleasure, gratify 

2. Cold Blast Transp. Co. v. Kansas Bramfiel, 102 Ind. 146, 1 N. E. 382, 52 
City Bolt, etc., Co., 114 Fed. 77, 62 Am. Rep. 657; Price t?. Jones, 105 Ind. 
C. C. A. 25, 57 L.R.A. 696; Wardell v. 543, 5 N. E. 683, 55 Am. Rep. 230; Mc- 
WiUiams, 62 Mich. 50; 28 N. W. 796, Nutt v. McNutt, 116 Ind. 545, 19 N. E. 
4 A. S. R. 814. 115, 2 L.R.A. 372; Puterbaugh v. Put- 

3. Norris V. Lilly, 147 Cal. 754, 82 erbaugh, 131 Ind. 288, 30 N. E. 519, 15 
Pac. 425, 109 A. S. R. 188, disapprov- L.R.A. 341; Wilson v. Webster, Morris 
ing Grimmer v. Cariton, 93 Cal. 189, (la.) 312, 41 Am. Dec. 230; Viele v. 
28 Pac. 1043, 27 A. S. R. 171. Germania Ins. Co., 26 la. 9, 96 Am. 

Note: 27 A. S. R. 174. Dec. 83; Talbott v, Stemmons, 89 Ky. 

4. Freudenthal v. Espey, 45 Colo, 222, 12 S. W. 297, 25 A. S. R. 531, 
488, 102 Pac. 280, 26 L.R.A.(N.S.) 5 L.R.A. 856 and note; Goodspeed v. 
961; Spann v. Baltzell, 1 Pla. 301, 46 FuUer, 46 Me. 141, 71 Am. Dec. 572; 
Am. Dec. 346; Atlanta, etc., R. Co. v. Parish v. Stone, 14 Pick. (Mass.) 198, 
Camp, 130 Ga. 1, 60 S. E. 177, 124 A. 25 Am. Dec. 378; Hubbard v. Miller, 
S. R. 151, 14 Ann. Cas. 439, 15 L.R.A. 27 Mich. 15, 15 Am. Rep. 153; Hind 
(N.S.) 594; Duffy v, Shockey, 11 Ind. v. Holdship, 2 Watts (Pa.) 104, 26 
70, 71 Am. Dec. 348; Smock t?. Pierson, Am. Dec. 107; Shepard v. Rhodes, 7 
68 Ind. 405, 34 Am. Rep. 269; Wol- R. I. 470, 84 Am. Dec. 573; Whitefield 
ford V. Powers, 85 Ind. 294, 44 Am. v. McLeod, 2 Bay (S. C.) 380, 1 Am. 
Rep. 16; Vigo Agricultural Soc. v, Dec. 650; Woodfolk t?. Blount, 3 
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his ambition^ please his fancy, or express his appreciation of a service 
another has done him, his estimate of value should be left undis- 
turbed, unless, indeed, there is evidence of fraud. There is, in such 
a case, absolutely no rule by which the courts can be guided, if once 
they depart from the value hxed by the promisor. If they attempt to 
fix some standard, it must necessarily be an arbitrary one, and ascer- 
tained only by mere conjecture. If, in the class of cases mentioned 
there is any legal consideration for a promise, it must be sufficient 
for the one made; for, if this is not so, the result is that the court 
substitutes its own judgment for that of the promisor, and, in doing 
this, makes a new contract.* 

86. Gross Inadequacy. — ^If the rule as to adequacy of consideration 
is to be adhered to, it would seem that where the thing promised is 
of an indeterminate value, even a nominal consideration, such as one 
dollar, would sustain the promise.* In many instances equity courts 
have, however, refused to enforce contracts specifically if the consider- 
ation has been grossly inadequate. The specific enforcement of 
options supported by a nominal consideration has been refused by 
some courts; ' but other courts have declared that the inadequacy of 
the consideration for an option cannot defeat the right to performance 
of the contract to convey after the option has been exercised, if the 
price to be paid for the property is adequate.* Aside from the ef- 
fect of the inadequacy of the consideration for an option, the rule 
is stated to be that where the consideration is so grossly inadequate 
as to shock the conscience, courts will interfere, although there has 
been some exercise of judgment by the parties fixing it. But an exami- 
nation of the cases shows that this has scarcely ever been done, the 
parties being competent, unless the inadequacy was coupled with cir- 
cumstances of fraud or oppression, or of advantage taken of some rela- 
tion of trust or dependence. Doubtless, however, the inadequacy may 
be so flagrant as of itself to afiford a presumption of fraud, as for in- 
stance if the contract is, in the language of Lord Hardwicke, such as 
no man in his senses and not under delusion would make on the one 
hand, and as no honest or fair man would accept on the other.* 
There is authority to the effect that although an unexecuted contract 

Hayw, (Tenn.) 147, 9 Am. Dec. 736; Pac. 803, 12 L.R.A.(N.S.) 745. 

McCarty v, Blevins, 6 Yerg (Tenn.) 7. Rude v. Levy, 43 Colo. 482, 96 

195, 26 Am. Dec. 262; Giddings v. Pac. 560, 127 A. S. R. 123, 24 L.R.A. 

Giddings, 51 Vt. 227, 31 Am. Rep. 682; (N.S.) 91; Murphy, Thompson & Co. 

Ballard v. Burton, 64 Vt. 387, 24 Atl. v. Reed, 125 Ky. 585, 101 S. W. 964, 

769, 16 L.R.A. 664. 128 A. S. R. 259, 10 L.R.A.(N.S.) 195. 

Note: 6 Eng. Rul. Cas. 19. 8. Smith v. Bangham, 156 Cal. 359, 

6. Wolford V. Powers, 85 Ind. 294, 104 Pac. 689, 28 L.R.A.(N.S.) 522. 

44 Am. Rep. 16; Polk v. Johnson, 160 And see Specific Performance. 

Ind. 292, 66 N. E. 752, 98 A. S. R. 274. 9. Juzan v. Touhnin, 9 Ala. 662, 44 

6. Pittsburg Vitrified Pav. & Bldg. Am. Dec. 448; Lester v. Mahan, 25 Ala. 

Brick Co. V. Bailey, 76 Kan. 42, 90 445, 60 Am. Dec. 530; Spann v. Balt- 
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may be set aside for inadequacy of consideration, inadequacy alone 
is insufficient to justify cancellation of an executed conveyance, except 
where an heir expectant sells his inheritance before he receives it.** 
. 87. Contracts in Restraint of Trade. — ^At a time when contracts 
in restraint of trade were viewed with even greater disfavor than they 
are at present, the courts when they upheld such contracts required 
that the consideration should be adequate. This rule seems to have 
prevailed for some time. But modem decisions no longer adhere 
thereto. So far as the adequacy of consideration is concerned, con- 
tracts in restraint of trade are placed on the same footing as other con- 
tracts. Whether the consideration for the restraint is adequate is a 
question that the court will not ordinarily inquire into. It is suf- 
ficient that the contract shows on its face a legal and valuable con- 
sideration; but whether adequate or inadequate to the restraint im- 
posed, must be determined by the parties themselves, upon their own 
view of all the circumstances attending the particular transaction. 
If it were otherwise, it would be the court, and not the parties, that 
would make the contract. All that the court is required to do, in 
passing upon the validity of the contract, is to determine whether 
the restraint is reasonable and consistent with law, and whether there 
is a legal consideration to support it.** However, a well defined excep- 
tion to the doctrine that a covenant in restraint of trade may be 
enforced which does not violate public policy because unreasonable 
in extent, either with respect to the public or as to the parties, is 
the rule that, where the enforcement of such a covenant is sought in 
a court of equity, that court will refuse specifically to enforce it where 
the consideration is grossly disproportionate to the injury incurred by 

zell, 1 Fla. 301, 46 Am. Dec. 346; Wol- cellation of Instruments, vol. 4, pp. 
ford V, Powers, 85 IncL 294, 44 Am. 501-502. 

Rep. 16; Coles t?. Kennedy, 81 la. 360, 11. McCurry v. Gibson, 108 Ala. 
46N. W. 1088,25 A. S.R. 503; Beard 451, 18 So. 806, 54 A. S. R. 177; 
V. Campbell, 2 A. K. Marsh. (Ky.) Freudenthal t?. Espey, 45 Col. 488, 102 
125, 12 Am. Dec. 362; Crane v. Conk- Pac. 280, 26 L.R.A.(N.S.) 961; Rake- 
lin, 1 N. J. Eq. 346, 22 Am. Dec. 519; straw v. Lanier, 104 Ga. 188, 30 S. E. 
Seymour v. Delancy, 3 Cow. (N. Y.) '^^5, 69 A. S. R. 154; Beard v. Dennis, 
445, 15 Am. Dec. 270; Goodspeed i;. ^^B,^ ^^?\^^<^'S;J^^o\^^S\^'^^^^ 
Fuller, 46 Me. 141, 71 Am. Dec. 572; ^'J^^^^^^^^f ^2 Md. 561, 3 Am Rep 
TT^««-i, -M TTr.r»f o ni,;/. AQK ij; Ar« 1^; Pierce v. Fuller, 8 Mass. 223, 5 
SrfcfA. S^n^ f%lLt^' A°^- ^^* 102; Hubb^d V. MiUer,'27 
? w I ?S fw' ^A n ^n?' Mich. 15, 15 Am. Rep. 153; Up River 
2 Watts (Pa. 104, 26 Am D^ 107; j^ ^o. i;. Denier, 114 Mich. 296, 72 
Brown v. HaU, 14 R. I. 249, 51 Am. n. W. 157, 68 A. S. R. 480; Threlkeld 
Rep. 375; Burch v. Smith, 15 Tex. v. Steward, 24 Okla. 403, 103 Pac. 630, 
219, 65 Am. Dec. 154 and note; Bal- isg A. S. R. 888; Nelson v. Brassing- 
lard V. Burton, 64 Vt. 387, 24 Atl. 769, ton, 64 Wash. 180, 116 Pac. 629, Ann. 
16 L.RA.. 664. Cas. 1913A 289 and note. 

10. Davidson v. Little, 22 Pa. St. Notes: 7 Am. Dec. 745; 92 Am. Dec 
245, 60 Am. Dec. 81. See also Can- 754. 
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the covenantor or the benefit accruing therefrom to the covenantee. 
This doctrine is entirely separate and distinct from the oft asserted 
and well settled doctrine that, in determining the validity of cove- 
nants in restraint of trade, if the covenant is supported by a valuable 
consideration, the court will not inquire into its suflBciency. This 
latter rule does not conflict with, nor is it inconsistent with, the doc- 
trine that equity may refuse specifically to enforce such a contract if 
the consideration is so grossly inadequate as to shock the conscience 
or amount in itself to evidence of fraud.** 

88. Exchange of Honey. — ^The general rule that the courts will 
not inquire into the adequacy of the consideration does not opply to 
a promise to pay money founded solely on a money consideration. 
A money consideration is capable of exact and definite admeasure- 
ment; its value is fixed and unalterable, and there cannot be any un- 
certainty as to its adequacy or inadequacy. The parties really exer- 
cise no judgment in passing upon its value, for that never is in doubt. 
Courts can therefore pass upon its adequacy without infringing the 
rule that where the parties have for themselves determined the ade- 
quacy of the consideration, courts will not review their decision. 
Aside from contracts peculiar to the law merchant or the like, a con- 
tract for the exchange of unequal sums of money at the same time, 
or at different times, when the element of time is no equivalent, is 
not binding at common law; and in such cases, courts may and do 
inquire into the equality of the contract; for as has been said, its 
subject-matter, upon both sides, has not only a fixed value, but is 
itself the standard of all values; and so, for the difference of value, 
there is no consideration. In this principle, the earliest prohibitions, 
— earlier even than the time of Alfred, — and the later legislative 
enactments against usury, both in England and in this country, 
have their origin. The rule is deemed to be founded in good policy.*' 

Legality 

89. Total Illegality. — ^Even though it may be sufficient in other 
respects, a consideration which is illegal will not render a promise 
enforceable.** A contract otherwise void, as being founded upon an 
immoral consideration, cannot be rendered valid by the mere cere- 

12. Freudenthal v. Espey, 45 Colo. 825, 59 U. S. App. 264, 30 C. C. A. 
488, 102 Pac. 280, 26 L.R.A.(N.S.) 422, 41 L.R.A. 609; State Bank of 
961; Rakestraw v. Lanier, 104 Ga. 188, Greentown v. Lawrence, 177 Ind. 515, 
30 S. E. 736, 69 A. S. R. 154. 96 N. E. 947, 42 L.R.A.(N.S.) 326; 

Note: 24 LJIA.(N.S.) 926. Nicholson v, Ellis, 110 Md. 322, 73 

13. Schnell v. Nell, 17 Ind. 29, 79 Atl. 17, 132 A. S. R. 445, 24 L.R.A. 
Am. Dec. 453; Wolford v. Powers, 85 (N.S.) 942; Dickson v. Kittson, 75 
Ind. 294, 44 Am. Rep. 16; Shepard t?. Minn. 168, 77 N. W. 820, 74 A. S. R. 
Rhodes, 7 R. I. 470, 84 Am. Dec. 573. 447; Coventry v. Barton, 17 Johns. 

14. Dennehy v. McNulta, 86 Fed. (N. Y.) 142, 8 Am. Dec. 376; Bnrhage 
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mony of attaching a seal thereto.** The illegality of the consideration 
may be shown by parol evidence.** An illegal consideration consists 
of any act or forbisarance, or a promise to act or forbear, which is 
contrary to law or public policy.*' Notwithstanding the difference 
of opinion as to whether the compromise of an unfounded claim will 
support a promise, it seems to be clear that a promise cannot be sup- 
ported by the compromise of a claim based on an unlawful as dis- 
tinguished from an insufficient consideration. Mere repetition of a 
promise based on an illegal consideration cannot give it validity.** 
90. Partial Illegality. — ^It is said that there is some contrariety of 
opinion as to how far a partial illegality of consideration involving 
no moral turpitude will affect those who contract.** But the language 
used by the courts generally indicates no distinction between different 
kinds of illegality. Partial illegality of consideration, it is usually 
said, avoids the contract in toto.^^ It seems, however, that a distinc- 
tion may be made between divisible and indivisible considerations. 
Where the consideration for a contract is entire and a part of such 
consideration is illegal, but the illegal portion is not separable from 
the whole consideration, and no means of apportioning it is furnished 
by the contract, the whole contract is generally declared unenforce- 
able.* But where the consideration for a contract is made up of 

V, Windley, 108 N. C. 357, 12 S. E. 20. Hazleton v. Sheckells, 202 U. S. 

839, 12 L.R.A. 409; Irvin v. Irvin, 169 71, 26 S. Ct. 567, 60 U. S. (L. ed.) 

Pa. St. 529, 32 Atl. 446, 29 L.R.A. 939, 6 Ann. Cas. 217; Standard Lum- 

292; Short u. Bullion-Beck & Cham- ber Co. t>. Butler Ice Co., 146 Fed. 359, 

pion Min. Co., 20 Utah 20, 57 Pac. 76 C. C. A. 639, 7 L.R.A.(N.S.) 467 

720, 45 L.RA. 603; Featherstone v. and note; United States Fidelity & 

Hutchinson, Cro. Eliz. 199, 6 Eng. Rul. Guaranty Co. v, Charles, 131 Ala. 668, 

Cas. 325. 31 So. 558, 57 L.R.A. 212; Pueblo & 

16. Standard Lumber Co. v. Butler A. V. R. Co. v. Taylor, 6 Colo. 1, 

Ice Co., 146 Fed. 359, 76 C. C. A. 639, 45 Am. Rep. 512; Henderson v. Pal- 

7 L.R.A.(N.S.) 467. mer, 71 lU. 579, 22 Am. Rep. 117; 

16. Patton V. Gihner, 42 Ala. 548, State v. Wilson, 73 Kan. 343, 84 Pac. 
94 Am. Dec. 665; Lanham v. Meadows, 737, 117 A. S. R. 479 and note; Mc- 
(W. Va.) 78 S. E. 750, 47 L.R.A. Namara v. Gargett, 68 Mich. 355, 36 
(N.S.) 592. N. W. 218, 13 A. S. R. 365; Redick 

17. Anheuser-Busch Brewing Assoc, v. Woolworth, 17 Neb. 260, 22 N. W. 
V. Mason, 44 Minn. 318, 46 N. W. 558, 693, 52 Am. Rep. 410; Widoe v. Webb, 
20 A. S. R. 580, 9 L.R.A. 506; Len- 20 Ohio St. 431, 6 Am. Rep. 664; 
ning's Estate, 182 Pa. St. 485, 38 Atl. Potts v. Gray, 3 Coldw. (Tenn.) 468, 
466, 61 A. S. R. 725, 38 L.R.A. 378; 91 Am. Dec. 294; Woodruff v, Hinman, 
Barron v. Tucker, 53 Vt. 338, 38 Am. 11 Vt. 592, 34 Am. Dec. 712; Dow v. 
Rep. 684. See infra, par. 98 et seq. Taylor, 71 Vt. 337, 46 Atl. 220, 76 

18. Union Collection Co. v. Buck- A. S. R. 776. 

man, 150 Cal. 159, 88 Pac. 708, 119 1. Denehy v. McNulta, 86 Fed. 825, 

A. S. R. 164, 11 Ann. Cas. 609, 9 59 U. S. App. 264, 30 C. C. A. 422, 41 

L.R.A.(N.S.) 568. L.R.A. 609; Patton t?. Gihner, 42 Ala. 

19. Nicholson v. Ellis, 110 Md. 322, 548, 94 Am. Dec. 665; Douthart v. 
73 Atl. 17, 132 A. S. R. 445, 24 L.R.A. Congdon, 197 111. 349, 64 N. E. 348, 
(N.S.) 942. 90 A. S. R. 167; James v. Jellison, 
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several distinct transactions or several parts, some of which are legal 
while others are illegal, and the legal portions of the consideration 
can be separated from the illegal portion, the contract will be upheld,* 
at least if it contains nothing contrary to good morals and nothing 
for which a legal penalty is incurred.* A similar rule seems to apply 
where the illegal portion of the consideration is merely incidental. 
Under a statute making contracts in consideration of the marriage 
of the parties void, a contract is not void where the marriage is but 
an incident of the contract and the contract is supported by a suf- 
ficiently valuable consideration aside from the marriage.* There is 
some diversity of opinion as to the effect of blending legal and illegal 
considerations by giving a promissory note for both. Some courts 
have decided that such a promise is imenforceable, basing their con- 
clusion partly on the technical rule that the security is entire and can- 
not be apportioned.* 

Want or Failure of Consideration 

91. Total Want or Failure. — From the fact that the law requires 
a consideration for a contract it follows that a promisor may show 
want or failure of consideration,* except in the case of a nego- 
tiable instrument in the hands of a bona fide holder for value,' or in 
the case of a contract under seal,* although the statutes of many juris- 
dictions permit the impeachment of the consideration of sealed con- 
tracts.* The law undoubtedly allows men who have inconsiderately 
undertaken to bind themselves in contracts for which they have re- 
ceived no equivalent, to avoid such engagements by showing that they 
receive nothing for them, or that the party with whom sudi contract 
was made would lose nothing by the nonperformance of it. And 
this rule of law is frequently taken advantage of by those who, with- 

94 Ind. 292, 48 Am. Rep. 151; Cole 3. Nicholson v. Ellis, 110 Md. 322, 

V. Brown-Hurley Hardware Co., 139 73 Atl. 17, 132 A. S. R. 445, 24 L.R.A. 

la. 487, 117 N. W. 746, 16 Ann. (N.S.) 942. 

Cas. 846, 18 L.R.A.(N.S.) 1176; 4. Larson v. Johnson, 78 Wis. 300, 

Gerlach v. Skinner, 34 Kan. 86, 8 Pac. 47 N. W. 615, 23 A. S. R. 404. 

257, 55 Am. Rep. 240; Bishop v. Pal- 6. State v. Wilson, 73 Kan. 343, 84 

mer, 146 Mass. 469, 16 N. E. 299, 4 Pac. 737, 117 A. S. R. 479 and note; 

A. S. R. 339; Case v. Smith, 107 Mich. Widoe v. Webb, 20 Ohio St. 431, 5 

416, 65 N. W. 279, 61 A. S. R. 341, 31 Am. Rep. 664. 

L.R.A. 282; Filson's Trustees v.Himes, 6. Dickinson v. Hall, 14 Pick. 

5 Pa. St. 452, 47 Am. Dec. 422; SulU- (Mass.) 217, 25 Am. Dec. 390; Under- 

van v. Horgan, 17 R. I. 109, 20 Atl. wood Typewriter Co. v. Century Realty 

232, 9 L.R.A. 110; Cobb v. Cowdery, Co., 220 Mo. 522, 119 S. W. 400, 25 

40 Vt. 25, 94 Am. Dec. 370. LJt.A.(N.S.) 1173. 

Notes: 117 A. S. R. 497; 12 L.R.A. 7. See Bills and Notes, vol. 3, p. 

(N.S.) 593. 1021 et aeq. 

2. Emshwiler v. Tyner, 21 Ind. App. 8. See supra, p. 65. 

347, 52 N. E. 459, 69 A. S. R. 360. 9. Dickson v. Burk, 6 Ark. 412, 44 

Note: 117 A. S. R. 498. Am. Dec. 521. 
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out any pretense of mistake or inconsideration, have made their writ- 
ten promise. All that the court can do to discourage such dishonor- 
able conduct is to require strict and unquestionable evidence that the 
case comes within the rule ; the burden of proof, where a consideration 
is expressly admitted, being altogether on the defendant.*® The fact 
that the promise was made with full knowledge of the circumstances 
is immaterial.** A fortiori where there is a total failure of considera- 
tion, and the defendant has derived no benefit from the contract, 
or none beyond the amount of money which he has already advanced, 
such total failure of consideration may be shown in bar of the ac- 
tion.** Failure of consideration is a ground for rescinding the con- 
tract ** and recovering back the money paid.** But it does not follow 
that because a technical rescission has not been made, and cannot be 
made, that a defendant cannot avail himself of the defense of failure 
or want of consideration. Practically, there is no diflFerence in the 
efifect upon the contract between the successful defense of a plea of 
want or total failure of consideration, and the successful termination 
of an action to rescind it. In either case, the contract is rendered in- 
capable of enforcement, the judgment being a bar to any future 
action, so far at least as parties to the action, or those concluded by 
it, are concerned. Where the failure of consideration is total, as where 
nothing of value has been received by the defendant under it and the 
plaintiff cannot perform it, no notice of rescission is required, but the 
defendant may plead want or failure of consideration.**^ However, 
mere inadequacy in the value of thing bought or paid for is not a 
want or failure of consideration. This covers only total worthlessness 
to all parties or subsequent destruction, total or partial.** Moreover, 
even subsequent destruction does not necessarily constitute a failure of 
consideration. Where the thing sold is of such a nature that it is 
liable to be impaired or determined by a contingency, as in the case 
where an animal dies after it is sold, the contingency may be con- 
sidered as having been provided against in fixing the price. By some 
courts this rule has been applied even to a contract for the hire of a 
chattel, such as a slave, for a definite period, the death of the slave 
during the period being deemed not to create a failure of consider- 
ation.*' Similarly it has been decided that the death of a stallion, 
preventing an exercise of the privilege of return by one who had paid 

10. Amherst Academy Trustees v. Miller, 131 Ind. 409, 30 N. £. 23, 14 
Cowls, 6 Pick. (Mass.) 427, 17 Am. LJI.A. 804. 

Dec. 387. 15. Russ Lumber & Mill Co. v. Mus- 

11. Halt V. Robinson, 21 Ala. 106, cupiabe Land & Water Co., 120 Cal. 
56 Am. Dec. 240. 521, 52 Pac. 995, 65 A. S. R. 186. 

12. Morrow v. Hanson, 9 Ga. 398, 16. Cowee t?. ComeU, 75 N. Y. 91, 31 
54 Am. Dec. 346. Am. Rep. 428. 

13. See infra, par. 304 et seq, 17. Hicks v, Pariiam, 3 Hayw. 

14. Ft. Wayne Electric light Co. v. (Tenn.) 224, 9 Am. Dec. 745. 
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for a fruitless service, with an agreement for the privilege of returning 
during the season, does not create any failure of consideration which 
will give a right to repayment.*® In the view of the common law rule 
that the plaintiff must allege existence of the consideration there 
seems to be some uncertainty as to whether the defendant has the 
burden of proving want of consideration, although there appears to 
be no doubt that if he pleads the matter constituting the want of 
consideration the burden is borne by him because he alleges the 
affirmative. But whatever degree of doubt there may be has been 
almost entirely swept away by code provisions of many states. The 
law as it stands at present in most of the code states is that every writ- 
ten contract imports a consideration, and the burden of proving want 
of that consideration rests on the party seeking to impugn it.** 

92. Partial Want or Failure.— The effect of partial want or fail- 
ure of consideration is different from the effect of partial illegality of 
consideration. If one of two considerations for a contract is void, 
merely for insufficiency and not for illegality, the other, if sufficient, 
will support the contract.*® Similarly, though part of the consider- 
ation is void, a contract may be supported by the residue of the con- 
sideration if good per se.^ Again, the mere fact that part of the con- 
sideration for a contract or obligation has failed does not invalidate 
the contract if there is a sufficient consideration remaining to sustain 
the contract. The failure of a part of the consideration does not 
taint that part of the consideration which remains.* The partial 
want or failure of consideration is, however, a defense pro tanto,* at 
least where the contract and the consideration are apportionable.* 
In some jurisdictions the rule is that where there is a mistake as to 
the value for which the promise is made, or a partial failure of the 
consideration, the jury may give a sum less than is purported to be 
due on the face of the contract.* The fact that some of the things 
given for a promise prove to be worthless is not a partial failure of 
consideration where there is no mistake or fraud.* If, however, the 
failure of the consideration is of such a degree that the remaining 

18. Pinkham v. Libby, 93 Me. 676, A. S. R. 479 and note; Parish v. Stone, 
46 Atl. 823, 49 L.R.A. 693. 14 Pick. (Mass.) 198, 26 Am. Dec. 378 ; 

19. Note: 136 A. S. R. 768. Eari v. Page, 6 N. H. 477, 26 Am. Dec. 

20. King V. King, 63 Ohio St. 363, 711; Peterson v. Johnson, 22 Wis. 21, 
69 N. E. Ill, 81 A. S. R. 636, 62 94 Am. Dec. 681. 

L.R.A. 167. 4. Mechanics' Nat. Bank of Peoria 

1. Cobb V. Cowdery, 40 Vt. 26, 94 v. Frazer, 86 Dl. 133, 29 Am. Rep. 20. 
Am. Dec. 370. 5. Amherst Academy Trustees v. 

2. Note: 117 A. S. R. 496. Cowls, 6 Pick. (Mass.) 427, 17 Am. 

3. Douthart v. Congdon, 197 HI. 349, Dec. 387. 

64 N. E. 348, 90 A. S. R. 167; State v. 6. Wilson v. Webster, Morris (la.) 
Wilson, 73 Kan. 343, 84 Pac. 737, 117 312, 41 Am. Dec. 230. 
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ooDJsideration may be deemed as no substantial consideration, the 
contract will faiL^ 

V. Mutuality 

93. Obligation Generally. — ^In many judicial decisions there may 
be found language to the effect that in order that a contract may be 
enforceable there must be mutuality.® It has even been said that a 
contract implies mutual obligations.* If by mutuality of obligation 
is meant, as some courts have suggested, that there must be an under- 
taking on one side and a consideration on the other, the necessity for 
its existence cannot be questioned. *• But if, as other courts have said, 
mutuality of obligation means that a contract must be binding on 
both parties,*^ so that an action may be maintained by one against 
the other,^* the statement that mutuality of obligation is essential 
to every contract is too broad. The older decisions dealing with the 
specific enforcement of contracts, it is true, seemed to require that the 
contract shall be binding on both parties. The doctrine has, how- 
ever, been modified by modem decisions.^* But whatever the rule 
may be with respect to the specific enforcement of contracts, there 
can be no doubt that if a contract is ever unenforceable in other ways 
because of the lack of mutuality, it is because such lack of mutuality 
creates a want of consideration.** As a promise by one person is mere- 
ly one of the kinds of consideration that will support a promise by 
another,** mutuality of obligation is not an essential element in 
every contract.** Therefore, to say the least, language which is sus- 
ceptible of the interpretation that consideration and mutuality of obli- 
gation are two distinct elements *' lacks precision. Consideration is 
essential; mutuality of obligation is not** unless the want of mutu- 
ality would leave one party without a valid or available consideration 
for his promise.** The doctrine of mutuality of obligation appears 

7. Note: 117 A. S. R. 495. 13. See Specific Perfoemancb. 

8. Butterick Pub. Co. v. Whitcomb, 14. Emerson v. Pacific Coast & Nor- 
225 DI. 605, 80 N. E. 247, 8 LJa.A. way Packing Co., 96 Minn. 1, 104 
(N.S.) 1004. N. W. 573, 113 A. S. R. 603, 6 Ann. 

9. Fowler Utilities Co. v. Gray, 168 Cas. 973, 1 L.R.A.(N.S.) 445. 
Ind. 1, 79 N. E. 897, 120 A. S. R. 16. See supra, par. 84. 

344, 7 L.R.A.(N.S.) 726. 16. Underwood Tpyewriter Co. v. 

10. Murphy, Thompson & Co. v. Century Realty Co., 220 Mo. 552, 119 
Reed, 125 Ky. 585, 101 S. W. 964, S. W. 400, 25 L.R.A.(N.S.) 1173. 
128 A. S. R. 259, 10 L.R.A.(N.S.) 17. Roman v. Hull, 55 W. Va. 335, 
195. 47 S. E. 92, 104 A. S. R. 998. 

11. Butterick Pub. Co. v. Whit- 18. Justice v. Lang, 42 N. Y. 493, 
comb, 225 HI. 605, 80 N. E. 247, 8 1 Am. Rep. 576; Dennis Simmons 
L.R.A.(N.S.) 1004. Lumber Co. v. Corey, 140 N. C. 462, 

12. Fowler v. Utilities Co. v. Gray, 53 S. E. 300, 6 L.R.A.(N.S.) 468. 
168 Ind. 1, 79 N. E. 897, 120 A. S. 19. L'Amoreux v. Gould, 7 N. Y. 
R. 344, 7 L.R.A.(N.S.) 726. 349, 57 Am. Dec 524. 
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therefore to be merely one aspect of the rule that mutual promises 
constitute considerations for each other. Where there is no other 
consideration for a contract, the mutual promises must be binding on 
both parties. *• But where there is any other consideration for the 
contract, mutuality of obligation is not essential^ 

94. Unilateral Contract — ^If mutuality, in a broad sense, were 
held to be an essential element in every valid contract, to the extent 
that both contracting parties could sue on it, there could be no such a 
thing as a valid unilateral or option contract, or a contract evidenced 
by a subscription paper, or a contract to enforce a reward offer, or a 
guaranty, or in many other instances readily put in ordinary busi- 
ness aflFairs.* As a unilateral contract is not founded on mutual 
promises, the doctrine of mutuality of obligation is inapplicable to 
such a contract. If the promisor has received a consideration, his 
promise is binding and may be aptly termed an obligation; but as 
there is no promise on the part of the promisee, there can be no mu- 
tual obligations.* Accordingly, where one makes a promise con- 
ditioned upon the doing of an act by another, and the latter does the 
act, the contract is not void for want of mutuality, and the promisor 
is liable though the promisee did not at the time of the promise engage 
to do the act; for upon the performance of the condition by the 
promisee, the contract becomes clothed with a valid consideration, 
which relates back and renders the promise obligatory.* An option, 
supported by a consideration, furnishes another illustration of a con- 
tract which is valid notwithstanding the lack of mutuality. It is no 
objection to the validity of the contract that the holder of the option is 
under no obligation to exercise it.* Similarly the privilege of pur- 
chasing given a lessee, in case the lessor makes a sale of the premises, 

20. See supra, par. 84. 7 N. Y. 349, 57 Am. Dec. 524; Wil- 

1. Stensgard v. Smith, 43 Minn. 11, letts v. Sun Mut. Ins. Co., 45 N. Y. 
44 N. W. 669, 19 A. S. R. 205. 45, 6 Am. Rep. 31; Todd v. Weber, 95 

2. Underwood Typewriter Co. v. N. Y. 181, 47 Am. Rep. 20; Gurvin 
Century Realty Co., 220 Mo. 522, 119 v. Cromartie, 33 N. C. 174, 53 Am. 
S. W. 400, 25 LJa.A.(N.S.) 1173. Dec. 406. 

3. Cooper v. Lansing Wheel Co., 94 6. Pittsburg Vitrified Pav. & Bldg. 
Mich. 272, 54 N. W. 39, 34 A. S. R. Brick Co. v. Bailey, 76 Kan. 42, 90 
^l7j^'^^7o n./^^^''°'o^ 9fS- Pac. 803, 12 L.R.A.(N.S.) 745; 
^' tVa^'vIq' ^^^' ^^^ ^ ®- ^' ^^' Dawbmani t;. Lorentz, 70 Md. 380, 

± '^:r'iJ- T7 1 T> r. n i* 17 Atl. 389, 14 A. S. R. 364; Warren 

4. Des Moines Val. R. Co. v. Graff, ^ n^*^ii^ mo iir^ qqq io q w oo 
J7 la. 99, 1 Am. Rep. 256; Muscatine qo * « i fi/*o. ru^JL, « Qw«ifV, q 
Water Co. t;. Muscatine Lumber Co., ^ ^' ^\^' ?%P qTT t? iV 
85 la. 112, 52 N. W. 108, 39 A. S. r! Humph. (Tenn.) 19, 39 Am. Dec. 150; 
284; lindeU v. Rokes, 60 Mo. 249, East Lme Ry. Co. v. Scott, 72 Tex. 
21 Am. Dec. 395; Underwood Type- 70, 10 S. W. 99, 13 A. S. R. 758; 
writer Co. v. Century Realty Co., 220 Frank v, Stratford-Handcock, 13 
Mo. 522, 119 S. W. 400, 25 L.R.A. Wyo. 37, 77 Pac. 134, 110 A, S. R. 
(N.S.) 1173; UAmoreux v. Gould, 963, 67 L.RJL. 571. 
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is not invalid on the ground that it is wanting in mutuality, since this 
privilege is part of the consideration for accepting the lease.* 

95. Bilateral Contract. — ^Where a contract is intended to bind both 
parties, or where it is of such form or nature that it contains mutual 
executory provisions, — that is to say, where both parties have bound 
themselves or intended to bind themselves by reciprocal obligations, — 
the doctrine as to the requirement of mutuality applies ; and in such a 
case, if for any reason one of the parties is not bound, he cannot com- 
pel performance by the other. The reason is that the promise of the 
party who is not bound is not a sufficient consideration for the prom- 
ise of the other party.' This doctrine has been carried to the extent 
of holding that the effect of a contract which is not binding on one 
of the parties until the happening of a contingencj is, during the 
interval, not binding on the other, and that the latter cannot, by 
electing that the contract shall be binding on him before the hap- 
pening of the contingency, mdntain an action for nonperformance 
by the former.® Frequently the necessary mutuality is supplied by 
the acceptance of an offer to make a contract which should be ex- 
ecutory on both sides.* Generally there is mutuality of obhgation 

6. Hayes v. O'Brien, 149 Dl. 403, 491, 53 N. W. 625, 24 L.R.A. 357; 
37 N. E. 73, 23 L.R.A. 555. HoUingshead v. Wilson, 172 Mich. 126, 

7. Loudenback FertUizer Co. v. Ten- 137 N. W. 527, 41 LJa.A.(N.S.) 310; 
nessee Phosphate Co., 121 Fed. 298, Warren v. Costello, 109 Mo. 338, 19 
58 C. C. A. 220, 61 L.R.A. 402; Har- S. W. 29, 32 A. S. R. 669; Hathaway 
per V. Goldschmidt, 156 Cal. 245, 104 v. Bennett, 10 N. Y. 108, 61 Am. Dec. 
Pac. 451, 134 A. S. R. 124, 28 L.R.A. 739; Survin v. Cromartie, 33 N. C. 
(N.S.) 689; Atlanta Buggy Co. v. 174, 53 Am. Dec. 406; Fanning v. 
Hess Spring & Axle Co., 124 Ga. 338, Hibemia Ins. Co., 37 Ohio St. 339, 
52 S. E. 613, 4 L.R.A.(N.S.) 431; 41 Am. Rep. 517; Livesley v. John- 
MaUet V. Watkins, 132 Ga. 700, 64 ston, 45 Ore. 30, 76 Pac. 13, 946, 106 
S. E. 999, 131 A. S. R. 226; Houser A. S. R. 647, 65 LJI.A. 783; Missouri 
V. Hobart, 22 Idaho 735, 127 Pac. 997, K. & T. R. Co. v. Smith, 98 Tex. 47, 
43 L.RJl.(N.S.) 410; Leopold v. Sal- 81 S. W. 22, 107 A. S. R. 607, 4 
key, 89 111. 412, 31 Am. Rep. 93; Ann. Cas. 644, 66 L.R.A. 741; Atlee 
Vogel V. Pekoe, 157 111. 339, 42 N. v. Bartholomew, 69 Wis. 43, 39 N. 
E. 386, 30 L.R.A. 491; Higbie v. W. 110, 5 A. S. R. 103; Frank v. 
Rust, 211 HI. 333, 71 N. E. 1010, 103 Stratford-Handcock, 13 Wyo. 37, 77 
A. S. R. 204; Louisville N. A. & C. Pac. 134, 110 A. S. R. 963, 67 L.R.A. 
Ry. Co. V. Flanagan, 113 Ind. 488, 14 571. 

N. E. 370, 3 A. S. R. 674; Semon v. Note: 6 LJI.A. 807. 

Bache & Co. v. Coppes, etc., Co., 35 8. King v. Warfield, 67 Md. 246, 9 

Ind. App. 351, 74 N. E. 41, 111 A. S. Atl. 539, 1 A. S. R. 384. 

R. 171; Campbell v. Lambert, 36 La. 9. Smith v. Bangham, 156 Cal. 359, 

Ann. 35, 51 Am. Rep. 1; Baltimore & 104 Pac. 689, 28 L. R. A. (N. S.) 522; 

0. R. Co. V. Potomac Coal Co., 51 Murphy, Thompson & Co. v. Reed, 

Md. 327, 34 Am. Rep. 316; Wilkin- 125 Ky. 585, 101 S. W. 964, 128 

son V. Heavenrich, 58 Mich. 574, 26 A. S. R. 259, 10 L.RA.(N.S.) 195; 

N. W. 139, 55 Am. Rep. 708; Davie Curtis v. Blair, 26 Miss. 309, 59 Am. 

V. Lumberman's Min. Co., 93 Mich. Dec. 257. 
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where both parties undertake to do something,^^ especially if the 
contract is under seal.^^ A contract does not lack mutuality merely 
because every obligation of the one party is not met by an equivalent 
counter obligation of the other party.^* Sometimes it is difficult to 
determine whether under the terms of a particular contract both 
parties are bound. Whether the doctrine of mutuality is applicable 
to such a case depends on the interpretation of the contract.** Con- 
tracts to furnish such material as one may need in his business for a 
specified time are, by the weight of authority, held mutual and bind- 
ing upon the parties, where the nature of the purchaser's business is 
such as to make the quantity of the article he will need subject to a 
reasonably accurate estimate.** Even though the promise of one of 
the parties to a bilateral contract is not stated expressly therein, such 
promise is sometimes implied from the nature or terms of the con- 
tract Frequently it happens that contracts on their face and by 
their express terms appear to be obligatory on one party only; but 
in such cases, if it be manifest that it was the intention of the parties, 
and the consideration upon which one party assumed an express obli- 
gation, that there should be a corresponding and correlative obliga- 
tion on the other party, such corresponding and correlative obligation 
will be implied. As, if the act to be done by the party binding him- 
self can be done only upon a corresponding act being done or allowed 
by the other party, an obligation by the latter to do or allow to be done 
the act or things necessary for the completion of the contract will nec- 
essarily be implied.** Again, a contract giving to one of the parties 
a right to reject goods or work furnished by the other is not unen- 
forceable for lack of mutuality, because such a provision does not 
give to that party an option to reject at his pleasure, but creates an 
obligation to accept unless in his honest judgment, fairly exercised, 
the goods or services are not of the quality or in the condition con- 
tracted for.** Aside from the provisions of the statute of frauds, 
the existence of the necessary mutuality does not depend on whether 

10. Emerson v. Pacific Coast, etc., A. S. R. 93; Butterick Pub. Co. v. 
Packing Co., 96 Minn. 1, 104 N. W. Whitcomb, 225 Dl. 605, 80 N. E. 247, 
673, 113 A. S. R. 603, 6 Ann. Cas. 8 L.RA..(N.S.) 1004; Minneapolis Mill 
973, 1 L.R.A.(N.S.) 445; Pittsburg, Co. v. Goodnow, 40 Minn. 497, 42 
C. C. & St. L. R. Co. V. Cox, 55 N. W. 356, 4 L.R.A. 202; Handy v. 
Ohio St. 497, 45 N. E. 641, 35 L.R Jl. St. Paul, etc., Co., 41 Minn. 168, 42 
507. N. W. 872, 16 A. S. R. 695, 4 LJI.A. 

11. Mills V. Smith, 193 Mass. 11, 78 466; Hoffman v. Maffioli, 104 Wis. 
N. E. 765, 6 LJl.A.(N.S.) 865. 630, 80 N. W. 1032, 47 L.R.A. 427. 

12. Note: 35 L.R.A. 515. Note: 1 L.R.A.(N.S.) 445. 

13. Note: 1 L.R.A.(N.S.) 445 et 16. Hollingsworth v. Colthurst, 78 
seq. Kan. 455, 96 Pac. 851, 130 A. S. R. 

14. See Sales. 382, 18 LJl.A.(N.S.) 741; Livesley v. 

15. Thomas-Huycke-Martin Co. v. Johnston, 45 Ore. 30, 76 Pac. 946, 106 
Oray, 94 Ark. 9, 125 S. W. 659, 140 A. S. R. 647, 65 LJa.A. 783- 

R. C. L. Vol. VI.- 



Digitized by 



Google 



$ 96 CONTRACTS 6 R. C. L. 

the contract is signed by both parties.*' This rule may serve to ex- 
plain the cases in which a party who has not signed a contract which 
is within the statute of frauds has been allowed to enforce it against 
the one who has signed it. If the party who has signed the contract 
cannot enforce it againist the one who has not signed it, it is not 
because the contract is void for want of mutuality, but because he 
cannot establish the contract by the evidence prescribed by the stat- 
ute.** The fact that an infant may enforce an executory contract with 
an adult, notwithstanding the fact that the infant may resist its en- 
forcement by the adult, appears, however, to be an anomalous excep- 
tion to the rule as to mutuality. In view of this exception and of the 
cases in which one who has not signed a contract witMn the statute of 
frauds has been allowed to enforce it against the party who has signed 
it, it may be said that the fact that by some other principle of law, 
or the provisions of a statute, one party has it in his power to avoid 
the obligation, although it suggests a very forcible reason for not 
entering into a one-sided contract, does not necessarily have the eflfect 
of making such contract void as to both parties.** 

96. Partly Executed Bilateral Contract. — ^Notwithstanding the 
fact that a contract contemplates that something is to be done by both 
parties, it is not void for want of mutuality even though it is not 
binding on one of the parties where such party has given a consider- 
ation in addition to his promise. This question has often arisen in 
cases where, in consideration of the release from liability for injuries 
received, an employer agrees to give his injured employee steady and 
permanent employment, or for a definite period, without exacting 
from the employee the corresponding promise to remain for such 
designated period. It has, however, been universally held in these 
cases that such contracts are mutual and therefore binding upon the 
employer.*® If a contract, although not originally binding for want 
of mutuality, is nevertheless executed by the party not originally 
bound, so that the party asserting the invalidity of the contract has 
actually received the benefit contracted for, the latter will be estopped 
from refusing performance on his part on the groimd that the con- 
tract was not originally binding on the other, who has performed.* 

17. Davis V. Robert, 89 Ala. 402, 8 1. Davis v. Robert, 89 Ala. 402, 8 
So. 114, 18 A. S. R. 126; Forthman So. 114, 18 A. S. R. 126; Mclntyre 
V. Deters, 206 lU. 159, 69 N. E. 97, Lumber & Export Co. v. Jackson 
99 A. S. R. 145. Lumber Co., 165 Ala. 268, 51 So. 767, 

18. Harper v. Goldsehmidt, 156 Cal. 138 A. S. R. 66; Louisville, N. A. & 
245, 104 Pac. 451, 134 A. S. R. 124, C. R. Co. v. Flanagan, 113 Ind. 488, 
28 L.R.A.(N.S.) 689. 14 N. E. 370, 3 A. S. R. 674; Peck- 

19. Mizell V. Burnett, 49 N. C. 249, ham v. Lane, 81 Kan. 489, 106 Pac. 
69 Am. Dec. 744; Dennis Simmons 464, 19 Ann. Gas. 369, 25 L.R.A. 
Lumber Co. v. Corey, 140 N. C. 462, (N.S.) 967; Baltimore 0. R. Co. v. 
63 S. E. 300, 6 L.R.A.(N.S.) 468. Potomac Coal Co., 51 Md. 327, 34 

20. See Master and Servant. Am. Rep. 316; Welch v. Whelpley, 
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Where the contract has been partly executed by the plaintiff, the 
relation between the parties is so far changed as to give to the plaintiff 
an equity, arising out of the part performance, to insist upon the 
completion of the agreement according to its terms. This equity 
may be distinguished from the original right under the contract itself, 
and it might well be questioned whether equity courts would not be 
justified in giving effect to it without regard to the mutuality or 
nonmutuality in the original contract.* If in such a case the per- 
formance of the contract is not compulsory on one party, and he has 
an election to perform or not as he chooses, and he elects to perform 
his part of the contract, and the other party accepts his election, the 
want of mutuality is thereby eliminated, and he may then have a 
specific performance in proper cases against the adverse party, al- 
though no cause of action would originally lie for a breach of per- 
formance.* But partial performance by one party is unavailing 
unless his assent to the offer of the other party is indicated thereby.* 
Accordingly, the furnishing for a couple of years of a portion of the 
goods called for by an unaccepted offer to sell a specified quantity 
each year for a series of years does not bind the seller to the perform- 
ance of the contract.* Similarly the fact that under one of two writ- 
ten contracts of sale which were unilateral in character, the vendee 
specified certain articles which he desired, and which were furnished, 
renders it binding on the parties to the extent only of the accepted 
articles.* Again, a contract which can be terminated at the will of 
one of the parties without liability for damages, so far as it remains 
executory, is not binding for want of mutuality.' 

97. Mutuality of Remedy. — ^The rule requiring mutuality of ob- 
ligation in an executory bilateral contract not supported by a consider- 
ation other than the mutual promises of the parties does not require 
that in every case each party must have the same remedy for a 
breach b> the other. Covenant may lie against one, where only as- 
sumpsit can be maintained against the other.* However, it is said 

62 Mich. 15, 28 N. W. 744, 4 A. S. R. 4. Note: 8 LJl.A.(N.S.) 433. 

810; Bigler v. Baker, 40 Neb. 325, 6. Rehm-Zeiher Co. t?. F. G. Walker 

58 N. W. 1026, 24 L.R.A. 255; Dick- Co., 156 Ky. 6, 160 S. W. 777, 49 

son V. Stewart, 71 Neb. 424, 98 N. W. L.R.A.(N.S.) 694. 

1085, 115 A. S. R. 596; Krausse v. 6. Atlanta Buggy Co. v. Hess 

Greenfield, 61 Ore. 502, 123 Pac. 392, Spring & Axle Co., 124 Ga. 338, 52 

Ann. Cas. 1914B 115. S. E. 613, 4 L.R.A.(N.S.) 431. 

2. Freudenthal v. Espey, 45 Colo. 7. Fowler Utilities Co. v. Gray, 168 
488, 102 Pac. 280, 26 L.R.A.(N.S.) Ind. 1, 79 N. E. 897, 120 A. S. R. 
961; Philadelphia Ball Club v.Lajoie, 344, 7 L.R.A.(N.S.) 726. 

202 Pa. St. 210, 51 Atl. .973, 90 A. S. 8. Northern Cent. R. Co. v. Wal- 

R. 627, 58 L.R.A. 227. worth, 193 Pa. St. 207, 44 Ati. 253, 

3. Louisville & N. R. Co. v. Coyle, 74 A. S. R. 683; Philadelphia Ball 
123 Ky. 854, 97 S. W. 772, 99 S. W. Club v. Lajoie, 202 Pa. St. 210, 51 
237, 124 A. S. R. 384, 8 L.R.A.(N.S.) Ati. 973, 90 A. S. R. 627, 58 L.R.A 
433 and note. 227. 
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that to sustain a demand for the specific performance of a contract^ 
it is generally essential that there be mutuality of remedy ; or, in other 
words, that each of the parties have the right to compel the other to 
perform it. A party against whom redress by specific performance 
cannot be successfully sought cannot himself as a rule seek it.* In 
many jurisdictions, however, this rule has been modified to such 
an extent as to have practically abrogated it.^® It is not true that 
there must always be mutuality of remedy. One example is a con- 
tract for a sufiicient consideration between an adult and an infant 
Such a contract may be enforced against the adult, although he can- 
not enforce it against the infant** Moreover, even where there is no 
mutuality of remedy, it will be enforced specifically after it has been 
performed by one of the parties.** Again, mutuality of remedy does 
not require that each party should have precisely the same rem- 
edy, either in form, effect or extent, and mere diflPerence in the rights 
stipulated for does not destroy mutuality of remedy. In a fair and 
reasonable contract, it ought to be sufiicient that each party has the 
possibility of compelling the performance of the promises which 
were mutually agreed upon to constitute mutuality of remedy.** 

VI. Legality 

Generally 

98. Legality as Element of Contract — ^At no time in the history 
of the common law were contracts in violation of law regarded as 
valid. Individuals were never allowed to stipulate for iniquity.** 
A contract, though it may be based on consent, derives its obligatory 
force from the sanction of the law.** It would therefore be anoma- 
lous indeed if the law were to sanction contracts which violate the 
law. The law, which prohibits the end, will not lend its aid in 
promoting the means designed to carry it into effect. It will not 
promote in one form that which it declares wrong in another.** The 
whole doctrine relating to illegal contracts is founded on a regard for 
the public welfare.*' In fact, it has been asserted that the mainte- 

9. Note: 27 A. S. R. 173, 174. See 13. Philadelphia BaU Club v. La- 
Specific Performance. joie, 202 Pa. St. 210, 51 Atl. 973, 90 

10. ZeUeken v. Lynch, 80 Kan. 746, A. S. R. 627, 58 L.R.A. 227. 

104 Pac. 563, 46 L.RJl.(N.S.) 659. 14. Black v. Oliver, 1 Ala. 449, 35 

11. Murphy, Thompson & Co. v. Am. Dec. 38; Barron v. Tucker, 53 
Reed, 125 Ky. 685, 101 S. W. 964, Vt. 338, 38 Am. Rep. 684. 

128 A. S. R. 259, 10 L.R.A.(N.S.) 16. See supra, par. 3. 

195. 16. Cameron v. McFarland, 2 N. 

12. Zelleken v. Lynch, 80 Kan. 746, C. 299, 6 Am. Dec. 566; Tarbell v. 
104 Pac. 563, 46 L.R.A.(N.S.) 659; Rutland R. Co., 73 Vt. 347, 51 Atl. 
Moayon v. Moayon, 114 Ky. 855, 72 6, 87 A. S. R. 734, 56 L.R.A. 656. 

S. W. 33, 102 A. S. R. 303, 60 L.R.A. 17. Kohn v. Milcher, 43 Fed. 641, 
416. 10 L.R.A. 439. 
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nance of this doctrine is essential to the preservation of the state.^® 
It may therefore be said to be a fundamental principle of the law 
of contracts that a contract must have a lawful purpose/* and that 
transactions in violation of law cannot be made the foundation of a 
valid contract** 

99. What Contracts Are Illegal. — ^Frequently the illegality is 
found in the consideration, for not only will an illegal consideration 
not support a contract,^ but a contract founded on such a considera- 
tion is itself illegal.* Usually the element that destroys the validity 
of a contract is &e purpose of the parties to accomplish or to aid an 
unlawful object.* An agreement which discloses an intention to con- 
travene a statute in fraud of the public, or to the injury of private 
parties, savors of a conspiracy, and is vicious and unenforceable. If 
such an intention is once found to exist, the law cannot presume that 
the agreement is without the effect intended by the parties, in order 
to confer upon it the quality of enforceability.* It is true that a con- 
tract lawful in itself cannot be rendered unlawful by the act of a 
third person in converting the subject of the contract to an unlawful 
purpose, but if a contract, apparently lawful, is made with a view of 
facilitating or encouraging the unlawful act of a third person, it is 
unlawful. It is not the unlawful use to which the subject of the con- 
tract is liable to be put, but the intention of the parties that it be so 
used which vitiates the contract.* Moreover, agreements which, 
though legal when standing by themselves, are merely steps intended 
for the accomplishment of an illegal object, will be declared illegal.* 
However, if the effect of the contract is to accomplish an unlawful 
purpose, the contract will be declared illegal regardless of the inten- 
tion of the parties.' In stating what contracts are illegal the language 
of the courts varies somewhat. A concise statement of the rule is 
that contracts are illegal if they are contrary to law, morality or 

18. Keene Syndicate v. Wichita Goodrich v. Tenney, 144 HI. 422. 33 
Gas, etc., Co., 69 Kan. 284, 76 Pac. N. E. 44, 36 A. S. R. 459, 19 L.R.A. 
834, 105 A. S. R. 164, 2 Ann. Cas. 371; Wood v. Stone, 2 Coldw. (Tenn.) 
949, 67 L.R.A. 61; Stanton v. Allen, 369, 88 Am. Dec. 601. 

5 Denio. (N. Y.) 434, 49 Am. Dec. 3. Tedder v. Odom, 2 Heisk. (Tenn.) 

282. 68, 5 Am. Rep. 25. 

19. Bowman v. Gonegal, 19 La. 4. Brooks v. Cooper, 50 N. J. Eq. 
Ann. 328, 92 Am. Dec. 537. 761, 26 Atl. 978, 35 A. S. R. 793, 

20. Keene Syndicate v. Wichita 21 LJEi.A. 321. 

Gas, etc., Co., 69 Kan. 284, 76 Pac. 6. St. Louis Fair Assoc, v. Car- 

834, 105 A. S. R. 164, 2 Ann. Cas. mody, 151 Mo. 566, 52 S. W. 365, 

949, 67 L.R.R. 61; Buckley v. Hu- 74 A. S. R. 571. 

mason, 50 Minn. 195, 52 N. W. 385, 6. Hunt v. Riverside Co-Operative 

36 A. S. R. 637, 16 L.R.A. 423. Club, 140 Mich. 538, 104 N. W. 40, 

Note: 12 L,R.A.(N.S.) 577 et seq. 112 A. S. R. 420. 

1. See supra, par. 89. 7. Stewart v. Steams, etc.. Lumber 

2. Linn v. State Bank of Illinois, Co., 56 Fla. 570, 48 So. 19, 24 L.R.A. 
1 Scam. (lU.) 87, 25 Am. Dec. 71; (N.S.) 649. 
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public policy.' A slightly diflPerent way of putting it is that illegality, 
within the rule, includes agreements in violation of some prohibitive 
statute, in violation of the express rules of the common law, or con- 
trary to public policy. The second and third are so closely related 
as to be in particular instances indistinguishable; for the common law 
and public policy, other than that evinced by statutory enactments, 
are often inseparably blended.* Formerly a distinction was made in 
determining the question whether contracts were illegal, between acts 
mala prohibita and those mala in se, but the old rule no longer ob- 
tains. Either, under all modern authorities, nullifies the contract. 
Contracts Toala in se include all those of an immoral nature, iniqui- 
tous in themselves, and those opposed to sound public policy.** The 
presumption is, however, in favor of the legality of the contract,** 
and if the illegality does not appear on the face of the contract it 
must be proved by the person who attacks the validity of the con- 
tract.** 

100. Mode of Performing Contract — A contract to do a thing 
which cannot be performed without a violation of the law is void, 
whether the parties knew the law or not. But in order to avoid a 
contract which can be legally performed on the ground that there was 
an intention to perform it in an illegal manner, it is necessary to 
show that there was the wicked intention to break the law; and if 
this is so, the knowledge of what the law is becomes of great im- 
portance. Accordingly, where a contract could have been performed 
in a legal manner as well as in an illegal manner, it will not be de- 
clared void because it may have been performed in an illegal manner, 
since bad motives are never to be imputed to any man where fair 
and honest intentions are sufficient to account for his conduct.** 
The rule has been stated to be that if a contract can by its terms be 

8. Spurgeon v. McElwain, 6 Ohio 23 L.R.A.(N.S.) 610. Compare in- 
442, 27 Am. Dec. 266; Ohio life Ins. fra, par. 192. 

etc., Co. V. Merchants' Ins. & Trust 11. Houlton v. Nichol, 93 Wis. 393, 

Co., 11 Humph. (Tenn.) 1, 53 Am. 67 N. W. 715, 57 A. S. R. 928, 33 

Dec. 742; Heart v. East Tennessee L.R.A. 166. 

Brewing Co., 121 Tenn. 69, 113 S. 12. Bayles v. Kansas Pac. R. Co., 

W. 364, 130 A. S. R. 753, 19 L.R.A. 13 Colo. 181, 22 Pac. 341, 5 L.R.A. 

(N.S.) 964; Bartlett v. Collins, 109 480; Forsyth Mfg. Co. v. Castlen, 112 

Wis. 477, 85 N. W. 703, 83 A. S. R. Ga. 199, 37 S. E. 485, 81 A. S. R. 28; 

928. James Quirk Milling Co. v. Minneapo- 

9. Black V. Oliver, 1 Ala. 499, 35 lis, etc., R. Co., 98 Minn. 22, 107 N. 
Am. Dec. 38; Holland V. Sheehan, 108 W. 742, 116 A. S. R. 336; Cone- 
Minn. 362, 122 N. W. 1, 17 Ann. Cas. maugh Gas Co. v. Jackson Farm Gas 
687, 23 L.R.A.(N.S.) 510; Hill v. Co., 186 Pa. St. 443, 40 Atl. 1000, 
Spear, 50 N. H. 253, 9 Am. Rep. 205; 65 A. S. R. 865; Burdine v. Burdine, 
Capehart v. Rankin, 3 W. Va. 571, 98 Va. 515, 36 S. E. 992, 81 A. S. R. 
100 Am. Dec. 779. 741. 

10. Holland v. Sheeban, 108 Minn. 13. Note: 117 A. S. R. 501. 
362, 122 N. W. 1, 17 Ann. Cas. 687, 
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performed lawfully, it will be treated as legal, even if performed in 
an illegal manner; while a contract entered into with intent to vio- 
late the law is illegal, even if the parties may, in performing it, 
depart from the contract, and keep within the law.** Of course, the 
mere fact that in carrying out his agreement one of the parties could 
or might have employed improper means or agencies does not justify 
the court in declaring the contract void. A contrary doctrine would 
avoid substantially every executory contract, for it would be difficult 
to imagine a promise in the performance of which a party so incUned 
could not perpetrate some fraud or wrong. Similarly if a contract 
is of a lawful character it is not rendered unlawful by the attempt 
of one of the parties to put it to an imlawful use,**^ or by his miscon- 
duct in carrying it out,** though such misconduct would no doubt 
affect his right to enforce the contract. 

101. Unlawful Intent of One Party. — ^Where an agreement is capa- 
ble of being performed in a legal manner, the mere fact that one of 
the parties to the agreement intended to perform it in an illegal 
manner will not preclude its enforcement.*^ The illegal intent that 
defeats a contract must be the common intent of both parties. If 
the purpose of either in making it is lawful, or if he supposes the 
other's purpose so to be, and contracts upon that supposition, his 
right to recover upon the contract after performing or tendering 
performance is clear. It is not enough to defeat it that it is suscep- 
tible of an illegal use, or that one of the parties to it may have con- 
templated and designed such illegal use, if the other had the right to 
suppose under the circumstances that the contract was to have effect 
according to its apparent and lawful construction. Accordingly, the 
fact that one party to a contract prima facie untainted by illegality 
intended by its means to violate the law will not enable him to defeat 
the other party's action for its breach.*® 

102. Knowledge of Unlawful Intent. — ^A question which is appar- 
ently involved in some obscurity is whether a contract is rendered 
illegal by the fact that one party knows of the other's intention to 
further an illegal purpose by means of the contract, as, for instance, 
to use the subject matter thereof for an unlawful purpose. That 
there is some difference of opinion on the subject there would seem to 
be no doubt. From some decisions the rule is deducible that knowl- 

14. Arlington Hotel Co. v. Ewing, 16. Barry v. Capen, 151 Mass. 99, 
124 Tenn. 636, 138 S. W. 954, Ann. 23 N. E. 735, 6 L.R Jl. 808. 

Cas. 1913A 121, 38 L.R.A.(N.S.) 17. Note: 117 A. S. R. 502. 

842. 18. Cole v. Brown-Hurley Hard- 

15. Cole V. Brown-Hurley Hard- ware Co., 139 la. 487, 117 N. W. 
ware Co., 139 la. 487, 117 N. W. 746, 746, 16 Ann. Cas. 846, 18 L.R.A.(N.S.) 
16 Ann. Cas. 846, 18 L.R.A.(N.S.) 1161 ; Murray v. White, 42 Mont. 423, 
1161; Yazoo, etc., R. Co. v. Searles, 85 113 Pac. 754, Ann. Cas. 1912A 1297. 
Miss. 520, 37 So. 939, 68 L.R.A. 715. Note: 12 L,R.A.(N.S.) 595. 
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edge of the other party's illegal object may, at least under some cir- 
cumstances, indicate an intention to aid the unlawful object or con- 
stitute participation in an unlawful act.** However, in a majority of 
the decisions, dealing with particular contracts, mere knowledge by 
one of the parties of the other's intention to use the subject matter for 
an unlawful purpose has been held not to render the contract illegal.*® 
Though the conclusions reached in most of these decisions may be 
indicative of the views of the courts on the subject under consider- 
ation, they do not perhaps afford a safe basis for generalization, be- 
cause, as already intimated, the courts were dealing with particular 
contracts, such as contracts of sale, contracts between landlord and 
tenant or contracts of insurance.* It is not clear that decisions relat- 
ing, for instance, to knowledge of a purchaser's intention to use un- 
lawfully the article purchased would be conclusive as to the effect of 
knowledge of a tenant's intention to use the premises for an unlaw- 
ful purpose. The same may be said with reference to a loan of money 
with knowledge of the borrower's intention to use it for an unlawful 
purpose. Mere knowledge of the borrower's unlawful intention, it 
may be observed in passing, does not ordinarily render the contract 
illegal, although it is otherwise where money is loaned for the express 
purpose of being used in an illegal transaction.* Some courts have, 
however, expressed their views in comprehensive language. To this 
effect is a statement that where there is no moral turpitude in the 
making or in the performing of the contract, the mere fact that an 
agreement, the consideration and performance of which are lawful, 
incidentally assists one in evading a law or public poUcy, is no bar to 
its enforcement, and that if the contract has been performed by the 
promisee, it is no defense that the promisor knew that the agreement 
or its performance might aid the promisee to violate the law or to defy 
the public policy of the state, when the promisor neither combined 
nor conspired with the promisee to accomplish that result, nor shared 
in the benefits of such a violation.* Although there is authority to 
the effect that the mere fact that one of the parties can make an un- 

19. Pearcie v. Brooks, L. R. 1 Ex. Notes: 117 A. S. R. 502; 12 L.R.A. 
212, 35 L. J. Exch. 134; 12 Jur. N. (N.S.) 595, 601, 605: 6 Eng. Rul. 
S. 342, 14 L. T. N. S. 288, 14 W. R. Cas. 335-337. 

614, 6 Eng. Rul. Cas. 326 and note. 1. Elsewhere the decisions dealing 

20. Ashford v. Mace, 103 Ark. 114, with each of these classes of con- 
146 S. W. 474, Ann. Cas. 1914B 804, tracts are considered. See Insub- 
39 LJl.A.(N.S.) 1104; Anheuser- ancb; Landlord and Tenant; Sales. 
Busch Brewing Assoc, v. Mason, 44 2. Notes: 117 A. S. R. 502, 506; 
Minn. 318, 46 N. W. 558, 20 A. S. R. 12 L.R.A.(N.S.) 604, 605. See in- 
580, 9 L.R.A. 506; Michael v. Bacon, fra, par. 181. 

49 Mo. 474, 8 Am. Rep. 138; Sprague 3. Mechanics' Ins. Co. of Philadel- 

V. Rooney, 82 Mo. 493, 52 Am. Rep. phia v. C. A. Hoover Distilling Co., 

383; Tracy v. Tahnage, 14 N. Y. 162, 182 Fed. 590, 105 C. C. A. 128, 31 

67 Am. Dec 132, LJIA..(N.S.) 873. 
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lawful use of the subject-matter of the contract does not render the 
contract illegal,^ it may be pointed out that many of the courts that 
have adopted this view as applied to sales have recognized an excep- 
tion to the rule in cases where the seller knows that the commodity 
sold is intended to be used by the buyer in flagrant violation of the 
fundamental rights of man or of society, as in cases of murder, trea- 
son, or other heinous felonies that are rnala in se.^ This exception 
they would no doubt apply to other contracts. It undoubtedly is a 
correct principle, it has been said, that one who furnishes funds to 
another who he knows, or has every reason to believe, intends to de- 
vote them to the perpetration of crime and seeks to procure them 
for that purpose, will not be allowed to maintain an action on his 
contract.* 

103. Participation in Unlawful Intent — ^The difference of opin- 
ion as to whether a contract is invalidated by the mere knowledge 
by one of the parties of the other's unlawful intention, does not ex- 
tend to participation in such intention. Even courts which enter- 
tain the view that mere knowledge is insufficient agree that participa- 
tion in the unlawful intention renders the contract illegal.^ There 
would seem to be no doubt that one may be deemed to be a partici- 
pant in the other's unlawful design if he shares in the benefits of 
the violation of law.® However, whether he is to derive any benefit 
from the unlawful use of the subject matter is not the sole test. A 
test which has been said to be more conformable to. sound morality 
is whether he intends to aid the other in the unlawful object.* He 
may be deemed to be a participant in the unlawful purpose if, with 
knowledge thereof, he does anything which facilitates the carrying 
out of such purpose.*® If parties make a contract in contemplation 
of a business which one of them is to conduct, part of it being lawful 
and the other part unlawful, and the subject of the contract is a 
feature of the business, and designed to promote it, the contract is 
unlawful.** It has been declared, moreover, that where the ordinary 

4. Cooper v, Thompson, 20 La. Ann. Notes: 117 A. S. R. 503 et seq.; 12 
182, 96 Am. Dec. 392. L.R.A.(N.S.) 601 et seq. 

5. Ashford v. Mace, 103 Ark. 114, 8. Mechanics' Ins. Co. of Philadel- 
146 S. W. 474, Ann. Cas. 1914B 804, phia v. C. A. Hoover Distilling Co., 
39 LJl.A.(N.S.) 1104. 182 Fed. 590, 105 C. C. A. 128, 31 

Note: 15 L.R.A. 834. LJl.A.(N.S.) 873. 

6. Schirm v. Wieman, 103 Md. 541, 9. Spurgeon v. McElwain, 6 Ohio 
63 Atl. 1056, 115 A. S. R. 373, 7 Ann. 442, 27 Am. Dec. 266. 

Cas. 1008, 7 L.R.A.(N.S.) 175. 10. Kohn v. Melcher, 43 Fed. 641, 

7. Anheuser-Busch Brewing Assoc. 10 L.R.A. 439; Tracy v. Talmage, 14 
V. Mason, 44 Minn. 318, 46 N. W. 558, N. Y. 162, 67 Am. Dec. 132. 

20 A. S. R. 580, 9 LJI.A. 506; Stand- 11. St. Louis Fair Assoc, v. Car- 

ard Furniture Co. v. Van Alstine, 22 mody, 151 Mo. 566, 52 S. W. 365, 74 

Wash. 670, 62 Pac. 145, 79 A. S. R. A. S. R. 571. 
960, 51 L.RJL. 889. 
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use of the subject matter is illegal, one who makes a contract with 
reference thereto may be taken as intending such illegal use by the 
other and therefore as being privy to such iUegal use.** Aside from 
such cases^ it may be said that the distinction between knowing that 
the other party is intending to put the subject matter of the contract 
to an unlawful use, and participating in that unlawful intention, 
is, to say the least, somewhat refined.** The same may no doubt be 
said of the distinction which it has been attempted to make between 
knowledge of the unlawful design with respect to the subject matter, 
and an intent that it shall be used by the other for an unlawful pur- 
pose.** It is no doubt true that where the intention of one of the 
parties is to enable the other to violate the law, the contract is cor- 
rupted by such illegal intention, and is void. But it is perhaps 
impossible, as has been suggested, to find a rule by which to deter- 
mine when a party, with knowledge of the other's illegal purpose, 
may be neutral without being guilty of incivism or of any intentional 
participation in the unlawful design.**^ 

104. Relation between Contract and Illegality. — ^A contract in 
furtherance of an illegal agreement is invalid.** A contract is in- 
valid if it is so connected with the illegal or immoral purpose as 
to be inseparable from it.*' Where the original promise is tainted 
with illegality the taint cannot be removed by a new promise based 
on the old one.** If a connection between the original illegal trans- 
action and a new promise can be traced, no matter how many times 
and in how many different forms it may be renewed, it cannot form 
the basis of a recovery. Repeating a void promise cannot give it va- 
lidity. So every new agreement in furtherance of, or for the purpose 
of, carrying into effect any of the unexecuted provisions of a pre- 
vious illegal agreement is likewise illegal and void.** ' It is impossible, 
it has been said, to lay down any exact rule by which it may always 
be determined whether a contract is collateral to and so disconnected 
from an illegal and immoral business as to make it enforceable, when 
it would not be enforceable if it were directly in aid of, or in the 
advancement or encouragement of, acts in violation of the law.** 

12. Spurgeon v. McElwain, 6 Ohio 17. Tatnm v. Kelley, 25 Ark. 209, 94 
442, 27 Am. Dec. 266. Am. Dec. 717; Standard Fnmitnre Co. 

13. Standard Furniture Co. v. Van v. Van Alstine, 22 Wash. 670, 62 Pac. 
Alstine, 22 Wash. 670, 62 Pac. 146, 79 145, 79 A. S. R. 960, 51 L.R.A. 889. 
A. S. R. 960, 51 L.R.A. 889. 18. Note: 9 L.R.A.(N.S.) 568. 

14. Ashford v. Mace, 103 Ark. 114, 19. McMillan v. Barber Asphalt 
146 S. W. 474, Ann. Cas. 1914B 804, Paving Co., 151 Wis. 48, 138 N. W. 
39 L.R.A.(N.S.) 1104. 94, Ann. Cas. 1914B 53. 

15. Tatum v. Kelley, 25 Ark. 209, 20. Conithan v. Royal Ins. Co. 91 
94 Am. Dec. 717. Miss. 386, 45 So. 361, 124 A. S. R. 701, 

16. Blasdel v, Fowle, 120 Mass. 447, 15 Ann. Cas. 539,18 L.R.A.(N.S.) 214. 
21 Am. Rep. 533; Cobbs v. Hixon, 75 

Mich. 260, 42 N. W. 818, 4 L.R.A. 682. 
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But it does not follow that making a contract void in order to ob- 
viate a public mischief necessarily renders all subordinate and deriva- 
tive contracts void.* The rule seems to be that an agreement collat- 
eral to a contract which is merely void as distinguished from one that 
is illegal is not invalidated by the invalidity of the main contract.* 
To invalidate a contract for illegality, the illegality must be inherent. 
It is not enough that it is associated, even closely ; it must be a part 
of the contract.* If an act in violation of law is already committed, 
a subsequent agreement, which, though founded thereon, constitutes 
no part of the original inducement or consideration for the illegal 
act, is valid.* The distinction between a void and valid new contract 
in relation to the subject matter of a former illegal one depends upon 
the fact whether the new contract seeks to carry out or enforce any 
of the unexecuted provisions of the former contract, or whether it 
is based upon a moral obligation growing out of the execution of an 
agreement which could not be enforced by law, and upon the per- 
formance of which the law will raise no implied promise. In the 
first class of cases, no change in the form of a contract will avoid 
the illegality of the first consideration, while express promises based 
upon the last class of considerations may be sustained.*^ A valid debt 
cannot be invalidated by proof of a subsequent separate and distinct 
illegal transaction between the parties.* 

Contracts in Violation of Statute 

105. Generally. — Perhaps the plainest example of an illegal con- 
tract is one which violates the provisions of a statute. Clearly the 
courts cannot recognize as valid a contract founded upon an act which 
is absolutely forbidden by the law-making department of the govern- 
ment Broadly speaking, then, there can be no doubt that a con- 
tract is illegal if it violates a constitutional statute or if it cannot be 
performed without the violation of such a statute.' In this respect 

1. Winchester v. Nutter, 52 N. H. 233, 12 L.R.A.(N.S.) 1063; Williams 
507, 13 Am. Rep. 93; Rogers v. Wal- v. Evans, 87 Ala. 725, 6 So. 702, 6 
ler, 4 Hayw. (Tenn.) 205, 9 Am. Dec. L.R.A.(N.S.) 218 and note; Arkansas 
758. Stave Co. v. State, 94 Ark. 27, 125 S. 

2. Tate v. Games, 25 Okla. 141, 105 W. 1001, 140 A. S. R. 103, 27 L.R.A. 
Pac. 193, 26 L.R.A.(N.S.) 106. (N.S.) 255; Berka v. Woodward, 125 

3. Note: 12 L.R.A.(N.S.) 592. Cal. 119, 57 Pac. 777, 73 A. S. R. 31, 

4. Martin v. Richardson, 94 Ky. 183, 45 L.R.A. 420; Levinson v. Boas, 150 
21 S. W. 1039, 42 A. S. R. 353, 19 Cal. 185, 88 Pac. 825, 11 Ann. Cas. 
L.R.A. 692. See infra, par. 217. 661 and note, 12 LJl.A.(N.S.) 575 and 

5. Woodworth v. Bennett, 43 N. Y. note; Nichols v. Ruggles, 3 Day 
273, 3 Am. Rep. 706. (Conn.) 145, 3 Am. Dec. 262; Howell 

6. Lanham v. Meadows, 72 W. Va. v. Fountain, 3 Ga. 176, 46 Am. Dec. 
610, 78 S. E. 750, 47 L.R.A.(1^.S.) 592. 415; Persons v. Jones, 12 Ga. 371, 58 

7. Ware v. United States, 154 Fed. Am. Dec. 476; Raleigh, etc., R. Co. v. 
577, 84 C. C. A. 503, 12 Ann, Cas. Swanson, 102 Ga. 754, 28 S. E. 601, 
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there is no distifiction between statutes and ordinances. The ordi- 
nances of municipal corporations, while acting within the powers con- 
ferred on them by the legislature, have as binding an effect on the 
particular members of that corporation as the acts of the general 
assembly have on the citizens throughout the state ; and it is as much 
a breach of duty to evade or violate the one as it would be to evade 
or violate the other. The moral and legal obligation to obey them 
is the same, and the consequences of non-obedience ought to be the 
same.* The rule that a contract is invalid if it conflicts with a stat- 
ute is, however, not an inflexible one. It is only when the statute 
is silent, and contains nothing from which the contrary is to be in- 
ferred, that the contract is void.* Therefore where a statute which 
prohibits a contract at the same time also limits the effect, or de- 
clares the consequences which shall attach to the making of it, the 
general rule that contracts prohibited by statute are void does not 
apply.** Moreover, the rule that a contract in violation of law is 
invalid does not always apply where the existence of the thing in 
question is due to a violation of law, only in the sense that inciden- 
tally some law was violated in its production, when it might have been 
created without such violation. For instance, a contract for the sale 
of a drug store, including the stock and business, is not rendered un- 
enforceable by the fact that the business had at all times been con- 
ducted in violation of the law requiring the owner or some employee 
to be a pharmacist or assistant pharmacist.** Again, a distinction 
should be drawn between provisions and penalties which aim to pro- 
hibit the making of contracts, and the imposition of duties which 
are entirely collateral to an individual contract. It would be too 

39 L.R.A. 276; Cheney v. Unroe, 166 Min. Co., 20 Utah 20, 67 Pac. 720, 45 
Ind. 650, 77 N. E. 1041, 117 A. S. R. L.RJl. 603; TarbeU v. Rutland R. Co. 
391; Jones v. BlackHdge, 9 Kan. 562, 73 Vt. 347, 61 Atl. 6, 87 A. S. R. 734, 
12 Am. Rep. 603; Crigler v. Shepler, 56 L.R.A. 656; Deaton v. Lawson, 40 
79 Kan. 834, 101 Pac. 619, 23 L.R.A. Wash. 486, 82 Pac. 879, 111 A. S. R. 
(N.S.) 600; Fox v. New Orleans, 12 922, 2 L.R.A.(N.S.) 392; Presbyterian 
La. Ann. 164, 68 Am. Dec. 766; State Ministers' Fund v. Thomas, 126 Wis. 
V. Edwards, 86 Me. 102, 29 Atl. 947, 281, 105 N. W. 801, 110 A. S. R. 919. 
41 A. S. R. 628, 26 L.R.A. 604; Buck- Notes: 117 A. S. R. 508; 3 LJl.A. 
ley V. Humason, 60 Minn. 195, 62 N. 63L 

W. 386, 36 A. S. R. 637, 16 LJR.A. 423; 8. Milne v. Davidson, 6 Mart. N. S. 
Erickson v. Robertson, 116 Minn. 90, (La.) 409, 16 Am. Dec. 189. 
133 N. W. 164, Ann. Cas. 1913A 493, 9. Douthart v. Congdon, 197 lU. 349, 
37 L3.A.(N.S.) 1133; Puckett v. 64 N. E. 348, 90 A. S. R. 167; Cashin 
Alexander, 102 N. C. 96, 8 S. E. 767, v. PHter, 168 Mich. 386, 134 N. W. 482, 
3 L.R A. 43; Hibemia Turnpike Road Ann. Cas. 1913C 697; Niemeyer v. 
V. Henderson, 8 Serg. & R. (Pa.) 219, Wright, 76 Va. 239, 40 Am. Rep. 720. 
11 Am. Dec. 593; Johnson v. Hulings, 10. Notes: 12 L3.A.(N.S.) 676; 
103 Pa. 498, 49 Am. Rep. 131; Mc- Ann. Cas. 1913C 700. 
Connell v. Kitchens, 20 S. C. 430, 47 11. Sevischer v. Dunn, 89 Kan. 412, 
Am. Rep. 846; Short v. Bullion, etc., 131 Pac 671, 46 L.RA.(N.S.) 810. 
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much to say that the contract is void simply because there has been 
a noncompliance with such duties.^* 

106. Nature of Prohibited Act. — So far as contracts in violation 
of statute are concerned^ it may be said, speaking generally, that there 
is no distinction between acts Tnala in se and acts mala prohibita. 
When a statute intends to prohibit an act, it must be held that its 
violation is illegal, without regard to the reason of the inhibition, 
of the morality or immorality of the act; and that is so, without re- 
gard to the ignorance of the parties as to the prohibiting statute. It 
is equally unfit that a man should be allowed to take advantage of 
what the law says he ought not to do, whether the thing is prohibited 
because it is against good morals, or because it is against the interest 
of the state.** However, contracts made in violation of statutes, i{ 
not malum in 86, are sometimes held valid, and generally so notwith- 
standing the infraction of law, whenever it becomes necessary to save 
from injury persons for whose protection the violated statutes were 
enacted, or whenever the public interests require that such contracts 
shall be enforced. If a statute penalizes an act of one person merely 
for the protection of another standing in a certain relation to him, a 
contract founded upon that act, if not expressly prohibited by such 
statute, may be valid.** 

107. Express or Implied Prohibition. — ^A contract directly and ex- 
plicitly prohibited by a constitutional statute in unmistakable lan- 
guage is absolutely void. That has never been judicially doubted, 
and is unanimously conceded. To hold such a contract binding would 
be to enforce that which the legislature has forbidden, to give eflFect to 
that which the legislature has declared void, — the repeal of a law 
by judicial construction.** However, it is not necessary that there 
should be an express prohibition in a statute to render void a contract 
made in violation of it. It makes no difference whether the prohibi- 
tion or command is expressed or implied. Even where the statute 
does not, in express terms, declare the act unlawful, yet if it appears, 
from a consideration of the terms of the legislation in question that 
the legislative intent was to declare the act unlawful, no contract in- 
volving the doing of such an act can be enforced. In other words, 
the inquiry is as to the legislative intent, and that may be found 

12. LeviBon v. Boas, 150 Cal. 185, 166, 96 Am. Dec. 388; Cashin v. Pliter, 
88 Pac. 825, 11 Ann. Cas. 661, 12 168 Mich. 386, 134 N. W. 482, Ann. 
LJIA.(N.S.) 576. Cas. 1913C 697; Wood v. Erie R. Co., 

13. Haggerty v. St. Louis Ice, etc., 72 N. Y. 196, 28 Am. Rep. 126. 
Co., 143 Mo. 238, 44 S. W. 1114, 66 Note: 12 L.R.A.(N.S.) 618, 619. 

A. S. R. 647, 40 L.R.A. 151; Cansler v. 15. Hancock v. Yaden, 121 Ind. 366, 

Penland, 125 N. C. 578, 34 S. E. 683, 23 N. E. 253, 16 A. S. R. 396, 6 L.RA.. 

48 LJIJL. 441. 576. 

Note: 12 L.R.A.(N.S.) 594. Note: 12 L.RA..(N.S.) 583, 584, 590. 

14. Leggett v, Goodrich, 20 La. Ann. 
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not only in the express terms of the statute, but also may be implied 
from the several provisions thereof.** So a contract will not be en- 
forced where it conflicts with the general policy and spirit of the 
statute which governs it, although there may be no literal conflict.*' 
108. Implicatioii from Imposition of Penalty. — In order that there 
may be an implied prohibition the imposition of a penalty is not 
essential. In other words, it is not necessary that a statute should 
impose a penalty for doing or omitting to do something in order to 
mate void a contract which is opposed to its operation.** The ob- 
verse of this proposition is, however, the basis of a well established 
rule, which dates at least from the time of Lord Holt. The rule, as 
stated in the early decisions, is that every contract made by or about 
a matter or thing which is prohibited and made unlawful by any 
statute, is a void contract, though the statute itself doth not mention 
that it shall be so, but only inflicts a penalty on the offender, be- 
cause a penalty implies a prohibition though there are no prohibitory 
words in the statute. Although it might perhaps not warrant the 
conclusion that a penalty implies a prohibition for the purpose of 
making the offense punishable by indictment in case the law had 
prescribed another and a specific punishment for the offense. Lord 
Holt's remark is an authority for the proposition that a contract 
made in direct violation of a statute providing a penalty for the viola- 
tion thereof is illegal though the contract is not in express terms 
prohibited or pronounced void.** 

16. Sunflower Lumber Co. v. Turner 32 Ala. 30, 70 Am. Dec. 523; Woods v. 
Supply Co., 158 Ala. 191, 48 So. 510, Armstrong, 54 Ala. 160, 25 Am. Rep. 
132 A. S. R. 20; Fairly v, Wappoo 671 and note; Dudley v. Collier, 87 
Mills, 44 S. C. 227, 22 S. E. 108, 29 Ala. 431, 6 So. 304, 13 A. S. R. 55; 
L.R.A. 215; Ohio life Ins., etc., Co. v. Youngblood v. Birmingham Trust, etc.. 
Merchants' Ins., etc., Co., 11 Humph. . Co., 95 Ala. 521, 12 So. 579, 36 A. 
(Tenn.) 1, 53 Am. Dec. 742. S. R. 245, 20 L.R.A. 58; Berka v. 

Note: 12 L.R.A.(N.S.) 585 et seq. Woodward, 125 Cal. 119, 57 Pac. 777, 

17. Dexter t>. Snow, 12 Cush. 73 A. S. R. 31, 45 L.R.A. 420; Levi- 
(Mass.) 594, 59 Am. Dec. 206; Rice v. son v. Boas, 150 Cal. 185, 88 Pac. 825, 
Maxwell, 13 Smedes & M. (Miss.) 289, 11 Ann. Cas. 661 and note, 12 L.R.A. 
63 Am. Rep. 85; Sharp v. Teese, 9 N. (N.S.) 575 and note; Douthart u. 
J. L. 352, 17 Am. Dec. 479; Guliek t\ Congdon, 197 lU. 349, 64 N. B. 348, 
Ward,10N. J. L. 87, 18 Am.Dec. 389; 90 A. S. R. 167; Sandage v. Stude- 
Brooks V. Cooper, 50 N. J. Eq. 761, baker Bros. Mfg. Co., 142 Ind. 148, 41 
26 Atl. 978, 35 A. S. R. 793, 21 L.R.A. N. E. 380, 51 A. S. R. 165, 34 L.R.A. 
617; Wiggin v. Bush, 12 Johns. (N. 363; Dillon v. Allen, 46 la. 299, 26 Am. 
Y.) 306, 7 Am. Dec. 324; Capehart v. Rep. 145; Mason v. McLeod, 57 Kan. 
Rankin, 3 W. Va. 571, 100 Am. Dec. 105, 45 Pac. 76, 57 A. S. R. 327, 41 
779. L.R.A. 548; Pinney v. Concordia First 

Note: 28 L.R.A. 218. Nat. Bank, 68 Kan. 223, 75 Pac. 119, 

18. Woods v. Armstrong, 54 Ala. 1 Ann. Cas. 331 and note; Henni v. 
150, 25 Am. Rep. 671. Fidelity Bldg., etc., Assoc., 61 Neb. 744, 

19. O'Donnell v, Sweeney, 5 Ala. 88 N. W. 475, 87 A. S. R. 619; New 
467, 39 Am. Dec. 336; Milton v. Haden, York, etc., R. Co. v. Williams, 199 N. 
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109. Implication as Affected by Legislative Intent. — Conceding 
that, as a general rule, a contract founded on an act forbidden by a 
statute under a penalty is void, although it is not expressly declared 
to be so, it does not necessarily follow that the unlawfulness of the 
act was meant by the legislature to avoid a contract made in contra- 
vention of it. Whatever may be the structure of the statute in re- 
spect to prohibition and penalty, or penalty alone, it is not to be taken 
for granted that the legislature meant that contracts in contravention 
of it were to be void, in the sense that they were not to be enforced 
in a court of justice. In this way the principle of the rule is ad- 
mitted, without at all lessening its force, though its absolute and 
unconditional application is denied. It is true that a statute contain- 
ing a prohibition and a penalty, makes the act which it punishes 
imlawful, and the same may be implied from a penalty without a 
prohibition. It is also true that when the statute is silent, and con- 
tains nothing from which the contrary can be properly inferred, a 
contract in contravention of it is void. It is not necessary, however, 
that the reverse of that should be expressed in terms to exempt a con- 
tract from the rule. The exemption may be inferred from those rules 
of interpretation, to which, from the nature of legislation, all of it is 
liable when subjected to judicial scrutiny. That legislatures do not 
think the rule one of universal obligation, or that upon grounds of 
public policy it should always be applied, is certain. For in some 
statutes it is said in terms that such contracts are void ; in others that 
they are not so. In one statute there is no prohibition expressed, and 
only a penalty; in another there is prohibition and penalty. Con- 
tracts in violation of some statutes are void or not, according to the 
subject matter and object of the statute. There are other statutes in 
which there are penalties and prohibitions, and under which con- 
tracts made in contravention of them will not be void, unless one of 
the parties practices a fraud upon the other. It must be obvious, from 
such diversities of legislation, that statutes forbidding or enjoining 
things to be done, with penalties accordingly, should always be fully 
examined before courts should refuse to give aid to enforce contracts 
which are said to be in contravention of them.*® 

Y. 108, 92 N. E. 404, 139 A. S. R. 1^ 63 Am. Dec. 742; TarbeU v. Rutland 
850, 35 L.R.A.(N.S.) 549; Mitchell v. R. Co., 73 Vt. 347, 51 Atl. 6, 87 A. S. 
Smith, 1 Bin. (Pa.) 110, 2 Am. Dec. R. 734, 66 L3.A. 656; Wilaon v. 
417; Seidenbender v. Charles Adm'rs, Spencer, 1 Rand. (Va.) 76, 10 Am. 
4 Seig. & R. (Pa.) 151, 8 Am. Dec. Dec. 491. 
682 and note; Columbia Bank, etc., Co. Note : 12 L.R.A.(N.S.) 586. 
V. Haldeman, 7 Watts & S. (Pa.) 20. Pinney v. Concordia First Nat. 
233, 42 Am. Dec. 229; McConnell v. Bank, 68 Kan. 223, 76 Pac. 119, 1 Ann. 
Kitchens, 20 S. C. 430, 47 Am. Rep. Cas. 331 and note; Niemeyer v. 
845; Ohio Life Ins., etc., Co. v. Merch- Wright, 75 Va. 239, 40 Am. Rep. 720. 
ants' Ins., etc., Co., 11 Humph. (Tenn.) Note: 12 L3.A.(N.S.) 588 et seq. 
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110. Purpose of Statute as Eyidence of Legislative Intent.— In 
order to determine whether the imposition of a penalty was intended 
by the legislature to render illegal contracts which conflict with the 
provisions of the statute, the purpose of the statute has been generally 
adopted as a test. A distinction has been frequently recognized be- 
tween statutes designed for the protection of the public and those de- 
signed for the raising of revenue. It appears that all the courts agree 
that where a statute was enacted to protect the public against fraud 
or imposition, or to safeguard the public health or morals, a contract 
in violation thereof is ordinarily void.* In the case of marriage con- 
tracts this principle has, for sound and obvious reasons, been dis- 
regarded, and the marriage held valid, notwithstanding the penalty 
incurred by those who effect the marriage of a female under a specified 
age without the consent of her parent or guardian.* But with respect 
to statutes which were enacted for the sole purpose of raising reve- 
nue many courts have adopted the view that an intention to render 
void a contract which is not malwn in se or detrimental to the public 
will not be attributed to the legislature unless a contrary intention is 
manifested by the language of the statute.* A reason advanced in 
support of this view is that the doing of the act penalized by statute 
is permitted upon the payment of the penalty, that the penalty is 
a species of license money exacted for the privilege of doing the act, 
and thait the act is not otherwise unlawful unless expressly declared 
so.* The view with reference to revenue statutes appears, however, to 
be influenced by a regard for the consequences of declaring a contract 
invalid. Hence these courts have declared their unwillingness to at- 
tribute to the legislature an intention to encourage persons to avoid 
their obligations because of noncompliance with a statute intended 
merely as a fiscal expedient.* However, if the statute makes the con- 

1. Levison v. Boas, 150 Cal. 185, 88 Co. v. Hoffman, 5 Idaho 376, 49 Pac. 
Pac. 825, 11 Ann. Cas. 661, 12 L.R.A. 314, 95 A. S. R. 186, 37 L.R.A. 509; 
(N.S.) 575; Smith v, Robertson, 106 Banks «. McCosker, 82 Md. 518, 34 Atl. 
Ky. 472, 50 S. W. 852, 45 L.R.A. 510; 539, 51 A. S. R. 478; Mandelbaum v. 
RandaU v. TueU, 89 Me. 443, 36 Atl. Gr^ovich, 17 Nev. 87, 28 Pac. 121, 
910, 38 L.R.A. 143; Cashin v. Pliter, 45 Am. Rep. 433; Hughes v. Snell, 28 
168 Mich. 386, 134 N. W. 482, Ann. Okla. 828, 115 Pac. 1105, Ann. Cas. 
Cas. 1913C 697; McConnell v. Kitch- 1912D 374 and note, 34 L.RA.(N.S.) 
ens, 20 S. C. 430, 47 Am. Rep. 845; 1133; Fairly v. Wappoo Mills, 44 S. C. 
Johnson v. Berry, 20 S. D. 133, 104 227, 22 S. E. 108, 29 L.R.A. 215. 

N. W. 1114, 1 L.R.A.(N.S.) 1159 and Notes: 16 L.R.A. 424; 1 L.R.A. 

note. (N.S.) 1159; 12 L.R.A.(N.S.) 590, 

Note: 117 A. S. R. 506, 507. 613. 

2. Hervey v. Moseley, 7 Gray 4. Note: 1 Ann. Cas. 334. 
(Mass.) 479, 66 Am. Dec. 515. 5. Sunflower Lumber Co. v. Turner 

3. Sunflower Lumber Co. v. Turner Supply Co., 158 Ala. 191, 48 So. 510, 
Supply Co., 158 Ala. 191, 48 So. 510, 132 A. S. R. 20. 

132 A. 8. R. 20; Vermont Loan & T. 
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tract illegal, the fact that it was intended for revenue purposes makes 
no difference.* 

111. Effect of Statute on Easting Contract. — ^There are statements 
to the effect that if a contract is valid when made it cannot be ren- 
dered invalid by a subsequent act of the legislature,' that a statute 
should, if possible, be construed prospectively in order to avoid im- 
pairing the obligation of existing contracts, and that if a contract, 
which contemplates the lapse of several years before all of its terms 
are carried out, is valid when executed, it must be held to remain 
vaUd and enforceable to the end, no matter what changes the law 
may imdergo in the lifetime of the contracts.® Such statements 
should be read in the light of constitutional provisions prohibiting 
the impairment of the obligation of contracts. Without entering into 
a discussion of the extent to which a statute may constitutionally 
affect pre-existing contracts,* it may be stated that under the police 
power there may be enacted statutes which have the effect of termi- 
nating existing contracts by forbidding further performance.** This 
does not mean that a contract legal at its inception becomes illegal 
by subsequent statutory prohibition as to acts done before the enact- 
ment of ibe statute, but that the statute puts an end to the contract, 
and there can be no legal recovery for a subsequent performance, 
as it is contrary to the policy of the law to permit a party to recover 
for the performance of his own illegal acts or to benefit by his own 
wrong.** 

112. Repeal of Prohibitory Statute. — Some courts have reached the 
conclusion that where a contract has, on grounds of public policy, 
been pronounced by legislative enactment illegal and void, a repeal 
of the prohibitory law relieves it of the consequences of the prior pro- 
hibition to such an extent as to permit an action being brought after 
such repeal. In support of this view it has been said that although 
the contract, for reasons of policy, was so far void that an action 
could not be maintained on it, yet a moral obligation to perform it, 
whenever those reasons ceased, remained ; and that it would be going 
very far to say that the legislature may not add a legal sanction to 
thaJt obligation, on account of some fancied restriction. The weight 

6. Mandelbanm v. Gregovich, 17 p. 80 et seq. 

Nev. 87, 28 Pac. 121, 45 Am. Rep. 10. Jamieson v. Indiana Natural 

433. Gas, etc., Co., 128 Ind. 555, 28 N. E. 

Note: 25 Am. Rep. 675. 76, 12 L.R.A. 652; Heart v. East Ten- 

7. Ensley v. HoUingsworth, 170 nessee Brewing Co., 121 Tenn. 69, 113 
Ala. 396, 54 So. 95, Ann. Cas. 1912D S. W. 364, 130 A. S. R. 753, 19 L.RJ^. 
652; Stephens v. Southern Pac. Co., (N.S.) 964. 

109 Cal. 86, 41 Pac. 783, 50 A. S. R. 11. American Mercantile Exch. v. 

17, 29 L.R.A. 751. Blunt, 102 Me. 128, 66 Atl. 212, 120 

8. MacMnrray v. Sidwell, 155 Ind. A. S. R. 463, 10 Ann. Cas. 1022, 10 
560, 58 N. E. 722, 80 A. S. R. 255. L.R.A. (N.S.) 414. 

9. See Constitutional Law, ante, 
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of authority, however, sustains the opposite view that where a con- 
tract is entered into in violation of a statutory or constitutional pro- 
vision, the subsequent repeal of such provision does not make the 
contract valid. The ground upon which this rule is based seems to 
be that as the contract never had a legal existence the repeal of the 
statute does not restore to it any validity.** To such an extent has 
this rule been carried that though it would seem that the parties con- 
cerned may renew a contract after the repeal of a prohibitory stat- 
ute, there are decisions to the effect that where a contract is by law 
rendered void in its inception, even a ratification made subsequent 
to the repeal of the prohibitory statute is incapable of infusing into 
the agreement any validity.** Many of the courts which adhere to 
the majority rule have, however, held it to be inapplicable to the 
repeal of a usury statute. They have based their conclusion oH the 
ground that the right to set up usury as a defense and avoid the con- 
tract to pay principal or interest, is in the nature of a statutory pen- 
alty upon the lender, and comes within the rule that the repeal of a 
penal law instantly releases the penalty imposed, and that it is not a 
property right, but a mere privilege pertaining only to the remedy, 
which the legislature may take away.** Moreover, under either view 
it would seem that where a contract is made with reference to a con- 
templated change in the law, and the contract is not executed until 
such change is effected, it is perfectly legal.** 

113. Waiver of Statutory Protection.— Closely related to the ques- 
tion of the lawfulness of contracts in violation of statute is the ques- 
tion whether the protection of a statute may be waived by contract. 
The answer to the latter question depends altogether upon the nature 
of the statute. It is perfectly clear that the right of the sovereign 
power to direct that which is for the welfare of the general public 
cannot be abridged by contract stipulations between individuals.** 
This is undoubtedly the case with respect to a law which is in the 
nature of a state police regulation. The public good is entitled to 
protection and consideration ; and if, in order to effectuate that object, 
there must be enforced protection to the individual, such individual 
must submit to such enforced protection for the public good.*' But 

12. Woods V. Armstrong, 54 Ala. Note: Ann. Cas. 1913C 1400. 
150, 25 Am. Rep. 671; Wilcox v. Ed- 14. Wilcox v. Edwards, 162 Cal. 
wards, 162 Cal. 455, 123 Pac. 276, 455, 123 Pac. 276, Ann. Cas. 1913C 
Ann. Cas. 1913C 1392 and note; Den- 1392 and note. See Usury. 

ning V. Yount, 62 Kan. 217, 61 Pac. 15. Note: Ann. Cas. 1913C 1400. 
803, 50 L.R.A. 103; Puckett v. Alex- 16. Fidelity Ins. Co. v. Fridenberg, 

ander, 102 N. C. 95, 8 S. E. 767, 3 175 Pa. St. 500, 34 Ati. 848, 52 A. 

L.R.A. 43. S. R. 851. 
Note: 12 L.R.A.(N.S.) 591. 17. Short v. Bullion-Beck, etc., Min. 

13. Handy v. St. Paul Globe Pub. Co., 20 Utah 20, 57 Pac 720, 45 
Co., 41 Minn. 188, 42 N. W. 872, 16 L.R.A. 603. 

A. 8. R. 695, 4 L.RJL. 466. 
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sdthough the requirements of a statute designed to secure general 
objects of policy or morals cannot be dispensed with by agreement, 
it is generally held that statutory provisions designed solely for the 
benefit of individuals may be waived by the persons for whose benefit 
they are designed. An agreement not to plead the statute of limita- 
tions is a case in point.^^ 

Contracts Contravening Public Policy 

114. Generally. — ^The common law will not permit individuals to 
obligate themselves by a contract either to do anything which, or not 
to do anything the omission of which is in any degree clearly injurious 
to the public.** Perhaps no one would at present deny the right or the 
propriety of judicially determining that a contract which is actually 
at war with any established interest of society is void, however individ- 
uals may suffer thereby, because the interest of individuals must be 
subservient to the public welfare.*^ If a contract is of such a nature 
that it cannot be carried into execution without reaching beyond the 
parties and exercising an injurious influence over the community at 
large, every one has an interest in its suppression, and, from a due 
regard to the public welfare, it will be declared void.* The question 
whether a contract is against public policy must be determined by its 
purpose and tendency, and not by the fact that no harm in fact results 
from it.* Contracts which are void at common law because they are 
against public policy, like contracts which are prohibited by statute, 
are illegal as well as void,* and will not be enforced.* 

115. What Is Public Policy. — ^An exact definition of public policy 
has never been given. The courts have, however, frequently approved 
Lord Brougham's definition of public policy as the principle which 
declares that no one can lawfully do that which has a tendency to be 

18. WeUs V. Enright, 127 Cal. 669, Md. 168, 89 Atl. 396, 50 L.R.A.(N.S.) 
60 Pae. 439, 49 L.R.A. 647. 396; Edwards v. Goldsboro, 141 N. C. 

19. People V. Chicago Gas Trust 60, 53 S. E. 652, 8 Ann. Cas. 479, 
Co., 130 111. 268, 22 N. E. 798, 17 4 LJR.A.(N.S.) 589; White v. Mc- 
A. S. R. 319, 8 L.R.A. 497. Math, 127 Tenn. 713, 156 S. W. 470, 

20. Wildey v. Collier, 7 Md. 273, 61 44 L.R.A.(N.S.) 1115; Tarbell v. Rut- 
Am. Dec. 346; McNamara v. Gargett, land R. Co., 73 Vt. 347, 51 Ati. 6, 
68 Mich. 454, 36 N. W. 218, 13 A. 87 A. S. R. 734, 56 L.RA.. 656. 

S. R. 355; Kellogg v. Larkin, 3 Pin. 8. Harvey v. Merrill, 150 Mass. 1, 
(Wis.) 123, 56 Am. Dec. 164. 22 N. E. 49, 15 A. S. R. 159, 5 LJlJi. 

1. Brooks V. Cooper, 50 N. J. Eq. 200. Compare infra, par. 192. 

761, 26 Atl. 978, 35 A. S. R. 793, 21 4. Commonwealth Mat. Fire Ins. 
L,R.A. 617. Co. V. Hayden, 60 Neb. 636, 83 N. 

2. Brown v. Columbus First Nat. W. 922, 83 A. S. R. 545, reversed on 
Bank, 137 Ind. 655, 37 N. E. 158, 24 another ground on rehearing, 61 Neb. 
LSiA. 206; Griswold v. Dlinois Cent. 454, 85 N. W. 443; Rose v. Kimberiy, 
R. Co., 90 la. 265, 67 N. W. 843, etc., Co., 89 Wis. 545, 62 N. W. 526, 
24 LJIJL. 647: Walsh v. Hibberd, 122 46 A. S. R. 855, 27 L.RJL. 566. 
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injurious to the public welfare. This principle, it has been said, may 
be termed the policy of the law or public policy in relation to the ad- 
ministration of the law.* Public policy is variable. The very reverse 
of that which is the policy of the public at one time may become pub- 
lic policy at another; hence no fixed rules can be given by which to de- 
termine what is public policy.* The question what is public policy 
in a given case is as broad as a question of what is fraud in a given 
case, and is addressed to the good common sense of the court.' How- 
ever, in view of the attitude characteristic of judges administering the 
principles of the common law, it has been declared that the principles 
to be applied have always remained unchanged and unchangeable, 
and public policy is only variable in so far as the habits, capacities, 
and opportunities of the public have become more varied and com- 
plex. The relations of society become from time to time more complex. 
Statutes defining and declaring public and private rights multiply 
rapidly. Public policy often changes as the laws change, therefore 
new applications of old principles are required.* 

116. Local and National Policy. — ^In view of the ever changing 
conditions of commerce, the mechanical arts, etc., and the diversity 
of interests which obtain in the various states and countries, it must 
be manifest that there can be no single sttmdard respecting public 
policy. This is true to the extent that it frequently happens that in 
certain respects the policy of one state is found to be the exact oppo- 
site of that maintained by another; and, even where there is no 
essential diflference in the matter of abstract definition, it may be cer- 
tain that self interest, viewed from the standpoint of locality more 
or less immediate, will enter into and dominate the side of practical 
application.* It has been said, moreover, that within its own sphere 
the state, as a commonwealth, has a public policy which the courts 
of the state regard and enforce, distinct from questions of policy af- 

6. People V. Chicago Gas Trust Co., 56 Fla. 324, 47 So. 609, 16 Ann. Cas. 

130 m. 268, 22 N. E. 798, 17 A. S. 738; Griswold v. Illinois Cent. R. Co., 

R. 319, 8 L.R.A. 497; Aged Women's 90 la. 265, 57 N. W. 843, 24 L.R.A. 

& Aged Men's Homes v. Pierce, 100 647; McNamara v, Gargett, 68 Mich. 

Md. 520, 60 Atl. 277, 108 A. S. R. 454, 36 N. W. 218, 13 A. S. R. 355; 

450, 70 L.R.A. 485; Walsh v, Hihberd, Union Cent. L. Ins. Co. v. Champlin, 

122 Md. 168, 89 Atl. 396, 50 LJl.A. 11 Okla. 184, 65 Pac. 836, 55 L.RA. 

(N.S.) 396; McNamara v. Gargett, 109. 

68 Mich. 454, 36 N. W. 218, 13 A. S. 7. Hobbs v. Boatright, 195 Mo. 693, 

R. 355; Veazey v. Allen, 173 N. Y. 93 S. W. 934, 113 A. S. R. 709, 5 

359, 66 N. E. 103, 62 L.R.A. 362; L.R.A.(N.S.) 906. 

Johnston v. Fargo, 184 N. Y. 379, 8. Brooks v. Cooper, 50 N. J. Eq. 

77 N. B. 388, 6 Ann. Cas. 1, 7 L.R.A. 761, 26 AU. 978, 35 A. S. R. 793, 21 

(N.S.) 537; Union Cent. L. Ins. Co. L.R.A. 617. 

V. Champlin, 11 Okla. 184, 65 Pac. 9. Swigert v. Tilden, 121 la. 650, 

836, 55 LJI.A. 109. 97 N. W. 82, 100 A. S. R. 374, 63 

6. Hall V. O'Neil Turpentine Co., LJl.A. 608. 
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fecting the nation at largeA* However, where the public policy of 
the country is not unifonn, but diflFerent in neighboring localities and 
variable in all, it would seem to be assuming rather too much to hold 
that a particular court's own notions of public policy are and must 
be infallible, to the exclusion of the opinions and views of other en- 
lightened communities and the subversion of commercial comity. 
Considerations of local policy, of good morals, or the safety of society, 
and the protection of the state's own citizens are not to be disregarded ; 
but they are to control and make subservient the interests of com- 
merce and the comity of states, only when these considerations are of 
unquestionable pre-eminenceA* 

117. Sources of Public Policy. — Some of the courts, speaking upon 
this subject, have said that the immediate representatives of the peo- 
ple, in legislature assembled, would seem to be the fairest exponents 
of what pubUc policy requires, as being most familiar with the 
habits and fashions of the day, and with the actual condition of com- 
merce and trade, their consequent wants and weaknesses, and that 
legislation is least objectionable, because it operates prospectively, as 
a guide in future negotiations, and does not, like a judgment of a 
court, annul a contract already concluded.** There can be no doubt 
that primarily it is the prerogative of the legislature to declare what 
contracts and acts are contrary to public policy, and to forbid them ; 
hence public policy is what a statute enacts.** Therefore it is the 
duty of the judiciary to refuse to sustain that which is against the 
public policy of the state, when such public policy is manifested 
by the legislation or fundamental law of the state.** Nor can courts 
declare contracts or acts authorized by statute to be contrary to public 
policy; but in the absence of a statute they may declare void, as 
against public policy, contracts which are clearly injurious to the in- 
terests of the public.** However, they are not required to look ex- 
clusively to statutory enactments in determining questions of public 
policy. Constitutions and statutes are evidence of the general policy 
of a state; but when confronted with questions of general public 
policy, as defined in the books, the courts go beyond express legisla- 
tion and look to the whole body of the law, — statutory, common, and 
judicial decisions.** What the public policy is must be determined 

10. Union Strawboard Co. v, Bon- 132 N. W. 205, Ann. Cas. 1912D 882. 
field, 193 HI. 420, 61 N. E. 1038, 86 14. People v. Chicago Gas Trust 
A. S. R. 346. Co., 130 111. 268, 22 N. E. 798, 17 A. 

11. Hill V. Spear, 50 N. H. 253, 9 S. R. 319, 8 L.R.A. 497. 

Am. Rep. 205. 15. Buck v. Walker, 115 Minn. 239,^ 

12. McNamara v. Garg«tt, 68 Mich. 132 N. W. 205, Ann. Cas. 1912D 882. 
464, 36 N. W. 218, 13 A. S. R. 355; 16. HoUand v. Sheehan, 108 Minn. 
KeUogg V. Larkin, 3 Pin. (Wis.) 123, 362, 122 N. W. 1, 17 Ann. Cas. 687, 
56 Am. Dec. 164. 23 L.R.A.(N.S.) 510. See also Con* 

13. Buck V, Walker, 115 Minn. 239, stitutional Law, note p. 109. 
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by the constitution, the laws, the course of administration, and de- 
cisions of the courts of last resort of the states.*' It has been said 
that the public policy of a state or nation must be determined by its 
constitution, laws, and judicial decisions; not by the varying opinions 
of laymen, lawyers, or judges as to the demands of the interests of the 
public.*® From this view the conclusion has been derived that in 
determining the public policy of a state, courts axe Umited to a con- 
sideration of the statutes, constitution, judicial decisions, and practice 
of government officers.** But if by this statement it is meant that 
there must be a precedent to warrant every judicial declaration that 
a contract is against public policy, it unquestionably embodies too 
rigid a rule.** 

118. Determination by Court or Jury. — ^In view of the fact that 
the sources of public policy are usudly legislation and judicial deci- 
sions, the question whether a particular contract is contrary to pubUc 
policy is ordinarily to be determined by the court, and not by the 
jury. This is so at least where the facts are conceded or are not 
disputed.* But a contrary rule has been applied in a number of cases 
wherein either the terms of the agreement were disputed, or else the 
question whether the agreement was against public policy depended 
upon the circumstances under which it was entered into. In such 
cases it has been held to be proper to leave the question to the jury.* 

119. Attitude of Judiciary. — ^Without minimizing the importance 
of the doctrine that contracts should not be enforced if they contra- 
vene public policy, many courts have cautioned against recklessness 
in condemning contracts as being in violation of public policy. Pub- 
lic policy, some courts have said, is a term of vague and uncertain 
meaning, which it pertains to the law-making power to define, and 
courts are apt to encroach upon the domain of that branch of the gov- 
ernment if they characterize a transaction as invalid because it is 
contrary to public policy, unless the transaction contravenes some 
positive statute or some well established rule of law.* Other courts 

17. Langdon v. Conlin, 67 Neb. 243, 19. Zeigler v. Illinois Trust, etc., 
93 N. W. 389, 108 A. S. R. 643, 2 Bank, 245 111. 180, 91 N. E. 1041, 
Ann. Gas. 834, 60 L.R.A. 429; Baum 19 Ann. Cas. 127, 28 L.R.A.(N.S.) 
V. Baum, 109 Wis. 47, 85 N. W. 122, 1112. 

83 A. S. R. 854, 53 L.R.A. 650. The 20. Woodson v. Hopkins, 85 Miss, 

public policy of a state is to be de- 171, 37 So. 1000, 38 So. 298, 107 A. 

termined from legislative declarations, S. R. 275, 70 L.R.A. 645. 

or, in their absence, from judicial de- 1. Smith v, Du Bose, 78 6a. 413, 

cisions. Picket Pub. Co. v. Carbon 3 S. E. 309, 6 A. S. R. 260; Brush 

County, 36 Mont. 188, 92 Pac. 524, v. Carbondale, 229 lU. 144, 82 N. E. 

122 A. S. R. 352, 12 Ann. Cas. 986, 252, 11 Ann. Cas. 121 and note. 

13 LJl.A.(N.S.) 1115. 2. Note: 11 Ann. Cas. 124. 

18. Hartford F. Ins. Co. v. Chi- S. Smith v. San Francisco, etc., R. 
cago, etc., R. Co., 70 Fed. 201, 36 Co., 115 Cal. 584, 47 Pac. 582, 56 A. 
U. S. App. 152, 17 C. C. A. 62, 30 S. R. 119, 35 LJl.A. 309. 

L.R.A. 193. 
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have approved the remark of an English judge that public policy is 
an unruly horse astride of which one may be carried into unknown 
paths. Considerations such as these have led to the statement that 
the power of the courts to declare a contract void for being in contra- 
vention of sound public policy is a very delicate and undeftned power, 
and, like the power to declare a statute unconstitutional, should be 
exercised only in cases free from doubt. It would seem that by this 
statement it was not intended to place contracts on the same plane 
as statutes, for which there is undoubtedly no justification. All that 
the cautionary remarks may be interpreted to mean is that in deter- 
mining whether a contract is against public policy there must be kept 
in view the rule that where there is no statutory prohibition, the 
courts do not readily pronounce an agreement invalid on the ground 
of policy or convenience, but, on the contrary, are inclined to leave 
men free to regulate their affairs as they think proper. In other words 
the courts will not declare a contract void on the ground of public 
policy unless it clearly appears to be in violation of the public poUcy 
of the state.^ A similar caution is one to the effect that before a court 
refuses to recognize a contract which is 'made in good faith, and stipu- 
lates for nothing that is malum in se or malum prohibitum, it should 
be satisfied that the advantage to accrue to the pubUc from its hold- 
ing is certain and substantial, not theoretical or problematical.'^ It 
has also been observed that the power to invalidate agreements on the 
ground of public policy is so far reaching and so easily abused that 
it should be called into action to set aside or annul the solemn engage- 
ments of parties dealing on equal terms only in cases where the cor- 
rupt or dangerous tendency clearly and unequivocally appears upon 
the face of the contract itself, or is the necessary inference from the 
matters which are expressed, and that the only apparent exception 
to this general rule is to be found in those cases where the contract, 
though fair and unobjectionable upon its face, is a part of a corrupt 
scheme, and is made to disguise the real nature of the transaction.* 

4. Edwards v. Randle, 63 Ark. 318, 275: Griswold v. Illinois Cent. R. Co., 

38 S. W. 343, 58 A. S. R. 108, 36 90 la. 265, 57 N. W. 843, 24 L.R.A. 

L.R.A. 174; Stephens v. Southern Pac. 647; Cole v, Brown-Hurley Hardware 

Co., 109 Cal. 86, 41 Pac. 783, 50 A. Co., 139 la. 487, 117 N. W. 746, 16 

S. R. 17, 29 L.RJL. 751; Wood v. Ann. Cas. 846, 18 L.R.A.(N.S.) 1161; 

Casserleigh, 30 Colo. 287, 71 Pac. 360, Brooks v. Cooper, 50 N. J. Eq. 761, 

97 A. S.R. 138; Smiths. Du Rose, 78 26 Atl. 978, 35 A. S. R. 793, 21 

Ga. 413, 3 S. E. 309, 6 A. S. R. 260; L.R.A. 617; Barrett v. Carden, 65 Vt. 

Equitable Loan, etc., Co. v. Waring, 431, 26 Atl. 530, 36 A. S. R. 876. 

117 Ga. 599, 44 S. E. 320, 97 A. S. R. 6. KeUogg v. Larkin, 3 Pin. (Wis.) 

177, 62 L.R.A. 93; Leeds v. Town- 123, 56 Am. Dec. 164. 

send, 228 111. 451, 81 N. E. 1069, 13 6. Cole v. Brown-Hurley Hardware 

LJEl.A.(N.S.) 191; Superior Coal Co. Co., 139 la. 487, 117 N. W. 746, 16 

V. E. R. Darlington Lumber Co., 236 Ann. Cas. 846, 18 L.R.A.(N.S.) 1161. 
IlL 83, 86 N. E. 180, 127 A. S. R. 
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It is no doubt correct to say that while public policy forbids the 
enforcement of an illegal or immoral contract, it is equally insistent 
that those which are lawful and contravene none of its rules shall 
be enforced, and not held invalid on a bare suspicion of illegality.' 
The fact is that as the courts are reluctant to declare a contract void 
as against public policy, they will refuse to do so if by any reasonable 
construction the contract can be upheld.* 

120. What Contracts Are against Public Policy. — ^However, under 
the principles relating to the doctrine of public policy, as applied to 
the law of contracts, courts of justice will never recognize or uphold 
any transaction which, in its object, operation, or tendency, is calcu- 
lated to be prejudicial to the public welfare. That sound morality 
and civic honesty are comer stones of the social edifice is a truism 
which needs no re-enforcement by argument. It may, therefore, be 
taken for granted that, whenever the courts are called upon to scru- 
tinize a contract which is clearly repugnant to sound moraUty and 
civic honesty, they need not look long for a well fitting definition of 
public policy, or hesitate in its practical application to the law of 
contracts.* A contract is against public policy if it is injurious to the 
interests of the public or contravenes some established interest of 
society,*^ or if it contravenes some public statute, or is against good 
morals, or tends to interfere with the public welfare or safety,** 
or, as it sometimes put, if it is at war with the interests of soci- 
ety and is in conflict with the morals of the time.** This is not 
to be tmderstood to mean that in order that a contract may be declared 
to be against public policy it must be inimical to morality. Many 
contracts which are not immoral are nevertheless void on the ground 
that they are against public policy.*' The term "public policy," 
as applied to this subject, is comprehensive, and covers a wide range, 
whether evidenced by the trend of legislation, judicial decisions, or 
the principles of the common law. It embraces all acts or contracts 
which tend clearly to injure the public health, the public morals, 
the public confidence in the purity of the administration of the law, 
or to undermine that sense of security for individual rights, whether 
of personal liberty or of private property, which any citizen ought 
to feel.** Other courts have enumerated specific public interests 

7. Stroemer v. Van Orsdel, 74 Neb. 96 Pac. 893, 15 Ann. Cas. 630, 21 
132, 103 N. W. 1053, 121 A. S. R. L.R.A.(N.S.) 800. 

713, 4 L.R.A.(N.S.) 212. 12. Pueblo, etc., R. Co. v. Taylor, 6 

8. Murray v. White, 42 Mont. 423, Colo. 1, 45 Am. Rep. 512; McNamara 
113 Pac. 754, Ann. Cas. 1912A 1297. t;. Gargett, 68 Mich. 454, 36 N. W. 218, 

9. Veazey v. Allen, 173 N. Y. 359, 13 A. S. R. 355; Union Cent. L. Ins. 
66 N. E. 103, 62 L.R.A. 362. Co. v. Champlin, 11 Okla. 184, 65 Pac. 

10. Hall V. O'Neil Turpentine Co., 836, 55 L.RA. 109. 

56 Fla. 324, 47 So. 609, 16 Ann. Cas. IS. Kohn v. Melcher, 43 Fed. 641, 
738. 10 L.R.A. 439. 

11. McCowen v. Pew, 153 Cal. 735, 14. Holland v. Sheehan, 108 Minn. 
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which must not be contravened by contract. For example^ it has been 
said that contracts are against public policy when they tend to in- 
justice or oppression, restraint of liberty, and natural or legal right, 
or to the obstruction of justice, or to the violation of a statute,** to 
interfere with or control executive, legislative or other official action, 
or to prevent competition whenever a statute or any known rule of law 
requires it.** Such enumerations are by no means exhaustive, and 
are not to be understood as limiting the scope of the operation of the 
principle. A great variety of decisions dealing with such contracts 
will be examined in detail. A few illustrative decisions which do not 
readily fall within the classification which has been adopted indicate 
that a contract is against public policy if it provides for evading the 
payment of taxes,*' or cornering the market,** or contains promises 
which are impossible to perform ; *• but that a contract is not against 
public policy because it requires one of the parties to abstain from 
the use of intoxicating liquor,** or if by means of the contract the 
state acquires a citizen.* 

Contracts Involving Wrongful Act or Omission Oenerally 

121. Aid of Public Enemy. — Of contracts opposed to public policy, 
one entered into for the purpose of aiding the public enemy furnishes 
a good illustration. As to the illegality of such contracts there is 
no doubt. Contracts made for the purpose of aiding the Confederate 
government during the civil war have furnished many occasions for 
the application of the rule.* For instance, contracts to serve as sub- 
stitutes in the Confederate army have been declared void.* On the 
theory that Confederate currency was created to assist the rebellion, 
contracts the consideration for which was Confederate money have by 

362, 122 N. W. 1, 17 Ann. Gas. 687, contract, and are impossible to per- 
23 L.R.A.(N.S.) 510; Goodyear v. form, are unlawful, being against pub- 
Brown, 155 Pa. St. 514, 26 Atl. 665, lie policy. State v. Nebraska Home 
35 A. S. R. 903, 20 L.R.A. 838. Co., 66 Neb. 349, 92 N. W. 763, 103 

15. Brooks v. Cooper, 50 N. J. Eq. A. S. R. 706, 1 Ann. Cas. 88, 60 
761, 26 Atl. 978, 35 A. S. R. 793, 21 L.R.A. 448. 

L.R.A. 617; Tarbell v. Rutland R. Co., 20. Lindell v. Rokes, 60 Mo. 249, 21 

73 Vt. 347, 51 Atl. 6, 87 A. S. R. 734, Am. Rep. 395. 

56 L.R.A. 656. 1. Miller v. Roberts, 18 Tex. 16, 

16. Brooks v. Cooper, 50 N. J. Eq. 67 Am. Dec. 688. 

761, 26 Atl. 978, 35 A. S. R. 793, 21 2. Patton v. Gilmer, 42 Ala. 548, 94 

L.R.A. 617. Am. Dec. 665; Schmidt v. Barker, 17 

17. Sheldon v. Pruessner, 52 Kan. La. Ann. 261, 87 Am. Dec. 527; Bow- 
579, 35 Pac. 201, 22 L.RA.. 709. man v. Gonegal, 19 La. Ann. 328, 92 

18. Sampson v, Shaw, 101 Mass. Am. Dec. 537; Wood v. Stone, 2 
145, 3 Am. Rep. 327. Cold. (Tenn.) 369, 88 Am. Dec. 601. 

19. Contracts in which a corpora- 3. Chancely v, Bailey, 37 Ga. 532, 
tion, in consideration of stated pay- 95 Am. Dec. 350; Lance v. Hunter, 72 
ments made to it, makes promises N. C. 178, 21 Am. Rep. 454. 

which are the main inducement to such 
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some courts been declared to be illegal.* Other courts have, however, 
reached the conclusion that a contract is not rendered invsdid by the 
fact that the parties used Confederate notes as a circulating medium 
and not for the purpose of giving them circulation or aiding the 
power that issued them,* and that an executory contract a portion of 
the payment of which was to be made in Confederate money was not 
invalid, and might be enforced.* 

122. Alien Enemy. — ^All commercial intercourse with the inhabi- 
tants of the enemy's territory is, during war, unlawful. This interdic- 
tion of intercourse involves a prohibition against every species of pri- 
vate contract with a subject or citizen of the enemy. Accordingly, 
it has been stated that all contracts made by the citizens of one coun- 
try with the citizens of another, when the two countries are in a state 
of public war, and without the license or permission of the govern- 
ment, will be adjudged void, no matter where such contracts are made, 
or when they are to be performed.' As thus broadly stated, how- 
ever, this proposition is not exactly true at the present time. The law 
of nations, as judicially declared, prohibits all intercourse between citi- 
zens of the two belligerents, which is inconsistent with the state of war 
between their countries; and this includes any act of volimtary sub- 
mission to the enemy, or receiving his protection, as well as any act 
or contract which tends to increase his resources, and every kind of 
trading or commercial dealing or intercourse, whether by transmis- 
sion of money or goods, or orders for the delivery of either, between 
the two countries, directly or indirectly, or through the intervention 
of third persons or partnerships, or by contracts in any form looking 
to or involving such transmission, or by insurances upon trade with 
or by the enemy. Beyond this principle the prohibition should not 
be carried by judicial decision. Such contracts as have not been here- 
tofore adjudged to be inconsistent with a state of war should not be 
declared to be unlawful. Furthermore, there ai*e exceptions to the 
general rule above laid down that all contracts between alien enemies 
in times of war are void. Ransom contracts are one of these excep- 
tions. Contracts between alien enemies for ransom money are valid. 
So a contract between alien enemies is valid, if the trade with which 
it is connected is licensed by the home government, or where it is im- 
pliedly permitted from the conduct of the government, or when it is 
sanctioned by the executive department and military officers, especial- 
ly when the country is occupied by such government. It seems, too, 
that a prisoner of war may make a valid contract with the enemy. 

4. Norton v. Dawson, 19 La. Ann. 94 Am. Dec. 671. 

464, 92 Am. Dec. 548; Rand v. State, 7. Dorsey v. Kyle, 30 Md. 512, 96 

65 N. C. 194, 6 Am. Rep. 741. Am. Dec. 617 and note; Woods v. 

5. Sherfy v. Argenbright, 1 Heisk. Wilder, 43 N. Y. 164, 3 Am. Rep. 
(Tenn.) 128, 2 Am. Rep. 690. 684. See also War. 

6. Weaver v. Lapsley, 42 Ala. 601, 
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If a contract is made before the beginning of hostilities, its fulfil- 
ment afterwards is a valid execution thereof. Moreover, the mere 
fact that an enemy is indirectly benefited in the execution of a con- 
tract otherwise valid does not avoid it.^ Again an agreement between 
citizens owing allegiance to the same country is not void merely be- 
cause it operates to transfer money, which is the subject of the con- 
tract, from the hands of one citizen of the enemy's coimtry to those 
of another.* 

123. Inducing Commission of Crime. — ^There can be no doubt that 
a contract to commit a crime, or a contract to give a reward to one for 
the commission of a crime, is void as against public policy.^* More- 
over there is authority to the eflfect that a contract to defend persons 
for criminal offenses which are in contemplation of the parties to be 
committed in the future is a virtual encouragement to violate the 
law.** But the rule has been declared to be that a contract which does 
not contemplate the commission of a crime is not necessarily void 
even though it may furnish some incentive to the commission thereof, 
and that notwithstanding the fact that such a contract may to a cer- 
tain extent create a temptation to do what is wrong the court will not 
presume that the parties would commit a crime.*' Whether this rule 
would be universally accepted is, to say the least, doubtful The ques- 
tion usually arises in connection with contracts under which one of 
the parties could benefit by the death of the other or of a third person. 
In such cases there would ordinarily seem to be slight warrant for 
declaring the contract void because of the incentive to hasten the 
other's death. There have been numerous decisions involving con- 
tracts whereby one party has agreed that upon his death his property, 
or certain specific portions of it, shall become the property of the 
other party for considerations named, being usually the caring for 
and maintaining of the grantor during his or her lifetime by the 
other party, or whereby one party conveyed his property to the other 
for the consideration of the care, maintenance, and support of the 
grantor during the remainder of his or her life. These contracts have 
universally been held to be valid and binding. While such contracts 
are usually made between parent' and child or between others closely 
related by blood ties, they have been frequently made between per- 
sons who bear no blood relationship to one another, and no distinction 
has been made by the courts on that ground.** On the other hand, 
one of the reasons given for the rule that a valid life insurance con- 

8. Note: 96 Am. Dec. 626, 628. 364, 21 Pac. 230, 13 A. S. B. 292, 3 

9. Haggard v. Conkwright, 7 Bush L.R.A. 631. 

<Ky.) 16, 3 Am. Rep. 297. 12. Zeigler v. Illinois Trust, etc., 

10. Zeigler v. lUinois Trust, etc., Bank, 245 111. 180, 91 N. E. 1041, 19 
Bank, 245 111. 180, 91 N. E. 1041, 19 Ann. Cas. 127 and note, 28 L.RjL 
Ann. Cas. 127, 28 L.R.A. (N.S.) 1112. (N.S.) 1112. 

11. Bowman v. Phillips, 41 Kan. 13. Zeigler i;. Illinois Trust| etc., 
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tract cannot be made for the benefit of a person who has no insurable 
interest in the life of the insured is that such a contract would furnish 
an inducement to destroy the latter's life.** That such a state of 
affairs may make a different impression on different minds is shown 
by the fact that two courts have reached opposite conclusions in refer- 
ence to the validity of a contract between a physician and his patient 
for medical services during the latter's lifetime, for which a fixed sum 
is to be paid out of the patient's estate after her death.** A contract 
to marry after the death of the divorced wife of one of the parties 
has been upheld where there was in reality no legal impediment in 
the way of the marriage, only religious scruples preventing an imme- 
diate or etu'ly consummation, as such a contract cannot properly be 
said to imply illegality of purpose or to afford any inducement to 
crime.** 

124. Promotion of Immorality. — ^From the preceding paragraphs 
it is apparent that though all contracts against public policy are not 
necessarily immoral in the narrow sense of that term, yet all immoral 
contracts may be classed among those that are against public policy. 
As in the case of other contracts against public policy, the question 
whether a particular act or contract is immoral is in some instances 
answered in accordance with the views prevailing at the time.*' In 
some respects, however, the attitude of the courts towards contracts 
which may be regarded as immoral seems not to change as readily as 
in the case of other contracts against public policy. Thus, it is said 
that that which is against public morals and public decency should 
be subject to the condemnation of the courts in all generations, that 
righteousness is the same to-day as it was yesterday, and that 
though the refinements of modern civilization may have increased 
the forms of bribery and corruption, and made them more dangerous 
and insinuating, they are none the less subject to the reprobation of 
honest men.** The same may perhaps be said of contracts which 
are immoral because they involve illicit sexual relations. A contract 
which has the direct effect of promoting sexual immorality is void.** 
This rule is applicable to a partnership to carry on the business of 
letting furnished apartments for illicit sexual intercourse. The fact 

Bank, 245 lU. 180, 91 N. E. 1041, 19 56 S. W. 840, 78 A. S. R. 914, 52 

Ann. Cas. 127, 28 L.R.A.(N.S.) 1112. L.R.A. 660. 

14. McRae v. Warmack, 98 Ark. 52, 17. Deaver v. Bennett, 29 Neb. 812, 
135 S. W. 807, 33 L.R.A.(N.S.) 949. 46 N. W. 161, 26 A. S. R. 415. See 

Note: 128 A. S. R. 308, 309. infra, par. 182. 

See Insurance. 18. Crichfield v. Bermudez Asphalt 

15. Zeigler v. Illinois Trust, etc., Pav. Co., 174 111. 466, 51 N. E. 552, 
Bank, 245 111. 180, 91 N. E. 1041, 19 42 L.R.A. 347; Lyon v. MitcheU, 36 
Ann. Cas. 127, 28 L.RA.(N.S.) 1112 N. Y. 235, 93 Am. Dec, 502. 

and note. 19. Note : 8 Am. Rep. 141. 

16. Brown v. Odill, 104 Tenn. 250, 
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that tenements let by such partnership for immoral purposes are 
located in a section of the city which is mainly given up to such busi- 
ness without interference by the police authorities does not make the 
partnership any the less unlawful.*® To what extent contracts which 
may possibly have a tendency to promote immorality will be de- 
clared invalid it may be difficult to state, though it has been said that 
a contract should not be avoided simply because there is something 
immoral in its surroundings.^ A good illustration may be furnished 
by the case of a burlesque actress, who will not be outlawed simply 
because she is under contract to give performances requiring her to 
''show her limbs in silk stockings." * Of course, it is clear that where 
the purpose of the contract is not immoral the mere fact that one of the 
parties is unchaste does not render the contract void. To the vicious 
and the depraved, as well as to the good and the virtuous, belongs 
the right to acquire the needs and comforts of a common humanity.* 
There is, however, greater difficulty in determining the eflFect of 
knowledge by one of the parties of the other's intention to use the 
subject matter of the contract for an immoral purpose — a subject 
which has already been adverted to.* It has been said that a dis- 
tinction ought to be drawn between acts done manifestly in deroga- 
tion of public morals and purposely to promote vice and immorality, 
and acts which have not such a manifest purpose or tendency but 
which might remotely and indirectly be auxiliary to that object; that 
in acts of the latter class there would be no absolute violation of pub- 
lic morals, and that a turpis causa would not arise in such a case to 
vitiate a contract in which the oflfense against morals would be merely 
conjectural.* It seems however, that there is no distinction between 
a case where the purpose of one of the parties is immoral and where 
it is otherwise illegal. As has already been pointed out, there is differ- 
ence of opinion as to the eflFect of such knowledge. Much seems to 
depend on the nature of the transaction. If the conduct of one of 
the parties amounts to participation in the other's immoral purpose 
the contract is void.* 

125. Agreement between Paramours. — The mere fact that the par- 
ties to a contract are maintaining illicit sexual relations does not 
render the contract illegal. It is true that the existence of the rela- 
tion must excite the scrutiny of the court called to inquire into the 
validity of the contract. If the character of the contract is such as 
would naturally spring from the relation, and is not such as would 

20. Chateau v. Single, 114 Cal. 91, A. S. R. 397. 

45 Pac. 1015; 55 A. S. R. 63, 33 L.RJL. 3. Hubbard v. Moore, 24 La. Ann. 

750. 691, 13 Am. Rep. 128. 

1. Anheuser-Busch Brewing Assoc. 4. See supra, par. 102. 

V. Mason, 44 Minn. 318, 46 N. W. 558, 5. Hubbard v, Moore, 24 La. Ann. 

20 A. S. R. 580, 9 L.R.A. 506. 591, 13 Am. Rep. 128. 

2. Baumeister v. Markham, 101 Ky. 6. Note: 117 A. S. R. 509-^1^ 
122, 34 S. W. 844, 41 S. W. 816, 72 
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be expected if it were founded on a valuable consideration moving 
between the pcurties, as if thej were strangers dealing with each other, 
clear and convincing proof of the consideration must be given to 
neutralize the unfavorable inferences the court would feel constrained 
to draw. But immoral as their conduct may be, there is no legal 
inhibition against their contracting with each other, and if their con- 
tract is not infected by the illegality of the relation and is supported 
by sufficient consideration, it will be upheld and enforced.' Accord- 
ingly the relationship of persons living together in a state of concubin- 
age does not necessarily forbid an express contract to pay the woman 
for her services as housekeeper, though it may be that there can be no 
recovery upon an implied contract.* An express contract for services 
to be rendered by a woman for a man as housekeeper and servant is 
valid and enforceable, although the parties entering into it live to- 
gether in a state of concubinage during the time the services are being 
rendered, unless the contract was made in contemplation of such il- 
licit relationship; where the claim for compensation is based on a 
contract and grows out of the lawful services actually rendered, and 
no part thereof has reference to the meretricious relationship existing 
between the parties, the claim is enforceable.* But where a woman 
lives with a man as his mistress, and performs only such services as 
are incidental to such relation, she cannot recover compensation there- 
for, though she alleges an express contract. Likewise, where part of 
the consideration for the contract is a continuance of the illicit re- 
lations, the contract is for that reason wholly void and unenforce- 
able.*^ No one would contend for a single moment that an agreement 
or understanding, founded upon a consideration, in whole or in part, 
for the commencement or continuance of meretricious sexual inter- 
course would not be directly contrary to law or public policy and the 
best interests of society.** But the rule does not extend to contracts 
to make compensation for past illicit cohabitation. Leaving out of 
view the sufficiency of the moral obligation as a consideration for the 
promise, the promise is not prohibited on the ground of immorality. 
Although the woman is not considered guiltless from a moral point 
of view, the law will not on that account prohibit the person who has 
caused or perhaps has only contributed to her misfortune from doing 
her that justice to which he may consider her entitled. The turpi- 

7. Potter V. Grade, 58 Ala. 303, 29 Ga. 413, 3 S. E. 309, 6 A. S. R. 260; 
Am. Rep. 748. Doty v. Doty, 118 Ky. 204, 80 S. W. 

8. See WOBK and Labor. 803, 4 Ann. Cas. 1064, 2 L.RAl.(N.S.) 

9. Emmerson v. Botkin, 26 Okla. 713; Denton v. English, 2 Nott & McC. 
218, 109 Pac. 631, 138 A. S. R. 953, (S. C.) 681, 10 Am. Dec. 638; Cusack 
29 L.RA..(N.S.) 786 and note. v. White, 2 Mill Const. (S. C.) 279, 

10. Note: 29 L.R.A.(N.S.) 787. 12 Am. Dec. 669 and note. 

11. Potter V. Gracie, 68 Ala. 303, 29 Note: 12 L.R.A. 471. 
Am. Rep. 748; Smith v. Du Bose, 78 
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tude is in the act, and not in the compensation.^* Therefore a con- 
tract to make compensation for an injury done by past illegal cohabita- 
tion, which contains no stipulation for future intercourse^ is not in- 
valid, even though the intercourse is kept up after the contract has 
been fully executed, provided there is no evidence of any promise or 
understanding other than that inferred from the fact of future illicit 
intercourse between the parties.** The fact that the parties belong to 
different races does not affect this rule, at least in the absence of 
statutes governing the subject. A white man may lawfully make 
compensation to his colored paramour for past illegal cohabitation.** 
Nor is there any illegality in a contract between a man and the mother 
of his illegitimate child to give property to the child in case she per- 
mits it to remain with him, where future illicit relations between him 
and the mother form no part of the consideration of the contract.** 
126. Inducing Breach of Trust or Confidence. — ^The law frowns up- 
on any act on the part of a fiduciary, which places interest in antag- 
onism to duty, or tends to that result.** Accordingly, he is generally 
not permitted to enter into a private contract that may interfere with 
the duties prescribed by law.*' Within this rule is an agreement by 
a fiduciary giving to his surety the custody or control of the trust 
funds,*^ or an agreement to accept money or other valuable thing as 
consideration for violating or abandoning a trust. The fiduciary 
may voluntarily renounce for reasons that do not involve mercenary 
motives, but he has no right to make merchandise of the confidence 
reposed in him.** In general it may be said that agreements, the 
object or tendency of which is to constitute a breach of trust on the 
part of persons standing in a fiduciary or confidential relation, are 
void. Hence, a contract, the object or necessary tendency of which 
is to place a person owing duties to third persons in a position where 
he is under obligations inconsistent with such duties is void, even 
though in fact it has no bad effect*^ A case in point is the granting 
of diplomas to students in colleges. This ought not to be made the 
subject of private contracts with individual members of the faculty 
for personal advantage to themselves. Such contracts are not enforce- 
able, because diplomas should be granted only on account of the moral 

12. Cusack V. White, 2 Mill Const. 641, 55 Am. Rep. 628. 

(S. C.) 279, 12 Am. Dec. 669. 17. Myers v. Hodges, 2 Watts (Pa.) 

13. Smith V. Du Bose, 78 Ga. 413, 381, 27 Am. Dec. 319. 

3 S. E. 309, 6 A. S. R. 260. 18. FideHty, etc., Co. v. Butler, 130 

Note: 12 L.R.A. 471. Ga. 225, 60 S. E. 851, 16 L.R.A.(N.S.) 

14. Smith. V. Du Bose, 78 Ga. 413, 994 and note; Deobold v. Oppermann, 
3 S. E. 309, 6 A. S. R. 260. Ill N. Y. 531, 19 N. E. 94, 7 A. S. R. 

15. Doty V. Doty, 118 Ky. 204, 80 760, 2 L.R.A. 644. 

S. W. 203, 4 Ann. Cas. 1064, 2 L.R.A. 19. EUicott v. Chamberlin, 38 N. J. 
(N.S.) 713. Eq. 604, 48 Am. Rep. 327 and note. 

16. Wilson 1?. Lineberger, 94 N. C. 20. Note: 117 A. S. R. 512. 
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standing of the students, and on account of their proficiency in the 
studies taught in such institutions.^ Another illustration is fur- 
nished by an agreement by the general manager of a corporation, 
who is also the chairman of the county board of supervisors, whereby 
he is placed in an attitude of hostility to a suit brought in behalf 
of the county by its taxpayers. Such a contract has been declared 
to be against public policy and void.^ Similarly one employed by 
another to transact business for him has no right to enter into a 
contract with a third person, which would place it in his power to 
wrong his principal in the transaction of the business of the latter, 
and which would tempt a bad man to act in bad faith toward his 
employer. Such agreements usually enable the agent to derive a profit 
from the transaction without the principal's knowledge. They are 
within the rule that the law avoids contracts and promises made with 
a view to place one under wrong influences, those which offer him a 
temptation to do that which may aflfect injuriously the right and in- 
terest of third persons.' From the point of view of the third person 
who makes such a contract with another's agent, it may be said 
that a provision intended to induce persons to violate the confidence 
reposed in them by their employers and principals is opposed to hon- 
esty in business and is contrary to public policy. The giving of 
bonuses to another's purchasing agents to induce such agents to pur- 
chase the contractor's goods for their principals, or to afford such 
agents the opportunity of graft, which is the receiving of personal 
gain without rendering compensatory services by persons holding 
positions of trust and confidence, is but a form of bribery.* The 
invalidity of a contract entered into in violation of this principle does 
not depend upon whether the trustee has intended an actual wrong 
or whether any injury has in fact resulted to the beneficiary. The 
purpose of the rule of law, like that of statutes of a similar nature, is 
to spare weak human nature the strain of temptation and to discour- 
age actual fraud by relieving the public from the task, always difficult 
and often impossible, of proving it.* Still, there seems ground for a 
distinction between contracts which are held to be against public 
policy merely on account of the personal relations of the contractor 
to the other parties in interest, and those which are void because the 

1. Olin V, Bate, 98 lU. 53, 38 Am. Am. Rep. 162; Atlee v. Fink, 76 Mo. 
Rep. 78. 100, 42 Am. Rep. 385; Re Evans, 22 

2. GibUn v. North Wisconsin Lum- Utah 366, 62 Pac. 913, 83 A. S. R. 794, 
ber Co., 131 Wis. 261, 111 N. W. 499, 53 L.R.A. 952. 

120 A. S. R. 1040. Note: 117 A. S. R. 512. 

3. Findlay v, Pertz, 66 Fed. 427, 31 4. Smith v. David B. Crockett Co., 
U. S. App. 340, 13 C. C. A. 559, 29 85 Conn. 282, 82 Atl. 569, 39 L.R.A. 
L.R.A. 188; Levy v. Spencer, 18 Colo. (N.S.) 1148 and note. 

532, 33 Pac. 415, 36 A. S. R. 303; Bvrd 5. Peckham v. Lane, 81 Kan. 489, 
V. Hughes, 84 111. 174, 25 Am. Rep. 106 Pac. 464, 19 Ann. Cas. 369, 25 
442; Noel v. Drake, 28 Kan. 265, 42 L.R.A.(N.S.) 967. 
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thing contracted for is itself against public policy. In the latter class 
the parties acquire no rights which can be enforced either in the 
courts of law or equity. But in the former, the thing contracted for 
being in itself lawful and beneficial, it would seem unjust to allow 
the party who may be entitled to avoid it, to accept and retain the 
benefit without any compensation at all. In cases where agents or 
trustees empowered to sell attempt to purchase for their own benefit, 
it is accordingly held not that the sales are absolutely void and pass 
no title, but that they may be avoided by the principal, who may have 
them set aside in equity.* 

127. Fraud or Deception. — ^Parties are not only bound to act fairly 
in their dealings with each other, but they are not to expect the aid 
of a court to enforce an agreement made with the intent that it shall 
operate as a fraud upon ti^e private rights and interests of third per- 
sons.' For instance an agreement which involves a sale by one of 
the parties to third persons at a price which cannot be obtained with- 
out defrauding some one is invalid, though there is some authority to 
the contrary. The same is true of a contract relating to the sale of 
goods under false labels for the purpose of deceiving the public, and of 
a contract whereby one person falsely represents that he is financially 
or otherwise interested in an enterprise.* Similarly a promise to pay a 
party to a suit a consideration for the concealment from the court and 
the parties of a fact which is material to the rights of the parties, and 
which it is his duty to make known, is against public policy and 
neither party should receive the aid of the courts to enforce it* The 
courts have also recognized the tendency to defraud in contracts where 
success is dependent on personal influence and persuasion, having the 
appearance of disinterestedness. Thus an agreement by which a 
physician was to explain to a railroad company the nature of the 
injuries received by a person injured by it, and his compensation for 
so doing was to vary according to the amount paid by the company, 
has been declared to be illegal.*^ When one acts with others in a 
matter of common interest and apparently upon an equality, his 
signature being used to induce others to sign, a secret promise for his 
individual advantage by the promoter of the enterprise is void.** A 
secret agreement to pay one "for his trouble" in recommending an- 
other as a builder to one who may inquire as to his responsibility and 
trustworthiness has likewise been declared to be illegal.** On the 
same principle contracts for the purchase of the editorial comment of 

6. Edwards v. Randle, 63 Ark. 318, 80 Cal. 570, 22 Pac. 267, 13 A. S. R. 
38 S. W. 343, 68 A. S. R. 108, 36 174, 6 L.R.A. 428. 

LJI.A. 174. 10. Thomas v. Caulkett, 67 Mich. 

7. Gravier v. Carraby, 17 La. 118, 36 392, 24 N. W. 164, 68 Am. Rep. 369. 
Ajn. Dec. 608. 11. Note: 12 LJt.A. 123. 

8. Note: 117 A. S. R. 613-516. 12. Note: 117 A. S. R. 516. 

9. Tappan v, Albany Brewing Co., 
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Digitized by 



/Google 



4 128 CONTRACTS 6 R. C. L. 

a newspaper have been declared to be invalid.** Under the view that 
no man has the right to sell his reputation for skill in any profession, 
whatever it may be, and thus enable an unknown party to perpetrate 
a fraud upon the public in his name, a contract by a physician to take 
the office of another and practice therein in the name of the other 
is void as against public policy.** However, bargains made between 
professional men in order to realize the good-will of a practice have 
been upheld even though the result of the transaction is that a 
recommendation of a duly qualified person is partially influenced by 
a pecuniary consideration.** Moreover a stipulation by a merchant 
to discontinue the use of his previous business name does not neces- 
sarily result in deceiving the public.** Again, a contract by which an 
ice manufacturing company undertakes to sell waste water to a rail- 
road company which needs it to supply its engines cannot be held 
void for collusion because the railroad company undertakes to lay 
the necessary pipes, which the ice company has no power to do for 
want of a franchise to lay pipes in the streets.*' 

128. Oppression. — It has been seen that inadequacy of consider- 
ation does not invalidate a contract unless the inadequacy is so gross 
as to afford an inference of fraud.** Sometimes, however, the ques- 
tion is presented not whether the consideration is sufficient or whether 
fraud exists, but whether the courts should enforce a contract which 
is unconscionable as a whole or particular provisions of which are 
unreasonable or oppressive. There are some early English deci- 
sions which sustained recoveries at law against parties who made 
very foolish contracts.** In modem decisions there are likewise state- 
ments to the effect that the courts are not authorized to declare a con- 
tract void merely because it may be unwise, or even foolish.** It has 
been said, moreover, that what the parties to a contract agree upon 
is valid almost without limitation.* Parties to contracts have the 
right to insert any stipulations that may be agreed to, provided that 
they be neither unconscionable, nor contrary to public policy.* The 
fact that a bargain is a hard one does not entitle a party to be relieved 

13. King V. Raleigh, etc., R. Co., 147 house Co., 84 Miss. 268, 36 So. 266, 105 
N. C. 263, 60 S. E. 1133, 125 A. S. R. A. S. R. 428, 65 L.R.A. 561. 

546, 15 Ann. Cas. 40; Livingston v. 18. See supra, par. 86. 

Page, 74 Vt 356, 52 Atl. 965, 93 A. S. 19. Notes: 33 Am. Rep. 182: 81 A. 

R. 901, 59 L.R.A. 336. S. R. 666. 

14. Jerome v. Bigelow, 66 111. 452, 20. Equitable Loan, etc., Co. v. War- 
16 Am. Rep. 597. ing, 117 Ga. 599, 44 S. E. 320, 97 A. 

Note: 117 A. S. R. 516. S. R. 177, 62 L.R.A. 93. 

15. Hoyt V. HoUy, 39 Conn. 326, 12 1. CoUister v. Hayman, 183 N. Y. 
Am. Rep. 390. 250, 76 N. E. 20, 111 A. S. R. 740, 5 

Note: 6 Eng. Rul. Cas. 346. Ann. Cas. 344, 1 L.R.A. (N.S.) 1188. 

16. Grow V. Seligman, 47 Mich. 607, 2. Hosier Safe Co. v. Maiden Lane 
11 N. W. 404, 41 Am. Rep. 737. Safe Deposit Co., 199 N. Y. 479, 93 

17. Canton v. Canton Cotton Ware- N. E. 81, 37 L.R.A.(N.S.) 363. 
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th^efrom if he assumed it fairly and voluntarily.* It is no doubt 
true that a contract is not unenforceable even in equity on the ground 
that it yields a return disproportionate to the expenditures in time 
and money, when there has been no mistake or unfairness, and the 
party against whom it is sought to be enforced has received and en- 
joyed the benefits.* Again, it has been declared, that contracts for 
construction of railroads and canals made between parties engaged 
in such undertaking, although they contain provisions more stringent, 
arbitrary, and penfid than those that usually characterize contracts be- 
tween individuals, will be sustained and enforced, where there is no 
evidence of any fraud or imposition in their procurement.* On the 
other hand, the principle that oppressive or unconscionable contracts 
will not be enforced has been recognized by equity courts.* Its recog- 
nition does not, however, appear to be limited to such courts.' It has 
been said that if a contract is unreasonable and unconscionable, but 
not void for fraud, a court of law will give the party who sues for its 
breach damages, not according to its letter, but only such as he is 
equitably entitled to.* There is modem authority to the eflfect that 
a court will consider whether a contract is so improvident and im- 
reasonable, such an abnegation of legal rights, that the government, 
for the protection of mankind, will refuse to recognize it.* It is true 
that parties may make and carry out any agreement they please which 
does not afifect the public or the rights of third persons, but in case 
of dispute they must not expect the courts to enforce any unconscion- 
able bargain they may have thought proper to make.** From some 
authorities there may, moreover, be deduced the principle that if the 
necessary result of a contract is to enable one of the parties to oppress 
third persons, it will not be enforced.** Within this rule is a con- 
tract contemplating the oppression of borrowers by charging them 
extortionate rates of interest.** It is unreasonable, and against public 
policy, that one should be allowed, by an irrevocable contract, not 
only to denude himself of all control of all his property, of every 
nature whatever, which he at the time possesses, but also of all he may 
afterward acquire. Such a contract would not be enforced either at 
law or in equity.** The courts have frequently refused to enforce 

3. Southington v. Southington Wa- 9. Mittenthal v. Mascagni, 183 Mass. 
ter Co., 80 Conn. 646, 69 Atl. 1023, 19, 66 N. E. 425, 97 A. S. R. 404, 60 
13 Ann. Cas. 411. L.R.A. 812. 

4. Wood V. Casserleigh, 30 Colo. 287, 10. Myer v. Hart, 40 Mich. 517, 29 
71 Pac. 369, 97 A. S. R. 138. Am. Rep. 553. 

5. Paunce v. Burke, 16 Pa. St. 469, 11. State v. Dickinson County, 77 
55 Am. Dec. 519. Kan. 540, 95 Pac. 392, 16 L.R.A. 

6. Stewart v. Stewart, 7 J. J. Marsh. (N.S.) 476. 

(Ky.) 183, 23 Am. Dec. 396. 12. Woodson v. Hopkins, 85 Miss. 

7. Maher v. Miller, 61 Ga. 556, 34 171, 37 So. 1000, 38 So. 298, 107 A. S. 
Am. Rep. 104. R. 275. 

8. Note: 81 A. S. R. 667. 13. Hershy v. Ciaxk, 35 Ark. 17, 37 
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oppressive contracts between creditors and debtors/* especially when 
the question has arisen in an equity court, as, for instance, in fore- 
closure proceedings.** The courts will not give effect to a stipulation 
for compounding future interest, not because such agreements are 
condemned by the usury laws, but because they may serve as a tempta- 
tion to negligence on the part of the creditor and a snare to the debtor, 
and prove in the end oppressive, and even ruinous.** Although a 
majority of the cases sustain the proposition that a stipulation to pay 
a certain amount or a certain per centum in addition to principal and 
interest as an attorney's fee, if the obligation is not paid at maturity, 
and is collected by an attorney, or suit is brought by him in aid of 
such collection, is vaUd, so long as the sum stipulated for is reasonable, 
and not unjust or oppressive, quite a respectable number of authorities 
maintain that a stipulation to pay a reasonable attorney's fee for 
instituting and prosecuting a suit, in addition to legal interest, is 
unauthorized by law and void. These cases take the ground that such 
a stipulation is for a penalty or forfeiture and tends to the oppression 
of the debtor, is a cover for usury, without consideration, and contrary 
to public policy.*' It has, moreover, been decided that a provision 
in a note secured by mortgage, that the right of the maker to make 
payment at any time is waived, provided the money tendered is 
borrowed in whole or in part elsewhere, is contrary to public policy 
and void.*^ There is, however, authority to the contrary.** 

129. Forfeiture. — Forfeitures are not favored ; and where a contract 
is ambiguous, and is capable of being so construed as to provide for 
a forfeiture or as not so to provide, the courts uniformly hold that 
they will so construe the contract as to avoid the forfeiture. But 
the law permits a man to make a contract which will result in a for- 
feiture ; and when it is clear from the terms of the contract that the 
parties have so agreed, a court of law, as well as a court of equity, will 
enforce the forfeiture. The time of payment specified in a contract 
may be material, and by its terms a failure to pay within that time 
may involve an absolute forfeiture; and if it does, this forfeiture will 
not be relieved against, even in a court of equity.** But it is not 
true that forfeitures are always enforced. For instance, a person can- 
Am. Rep. 1; Baltimore Humane Im- sard, 105 Mich. 219, 63 N. W. 75, 55 
partial Soc. etc., v. Pierce, 100 Md. A. S. R. 437 and note. 
520, 60 Atl. 277, 108 A. S. R. 450, 70 18. Union Cent. L. Ins. Co. v. 
L.R.A. 485. Champlin, 11 Okla. 184, 65 Fac. 836, 

14. Notes: 33 Am. Rep. 182; 81 A. 55 L.R.A. 109. 

S. R. 666. 19. Sheneberger v. Union Cent. L. 

15. Butler v. Duncan, 47 Mich. 94, Ins. Co. 114 la. 578, 87 N. W. 493, 
10 N. W. 123, 41 Am. Rep. 711. 55 L.R.A. 269. 

16. Young V. HiU, 67 N. Y. 162, 23 20. Equitable Loan & Security Co. v. 
Am. Rep. 99. Waring, 117 Ga. 599, 44 S. E. 32Q, 97 

17. Myer v. Hart, 40 Mich. 517, 29 A. S. R. 177, 62 L.R.A. 93. 
Am. Rep. 553; Kittermaster v, Bros- 
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not contract beforehand, under penalty of forfeiture, that he will not 
litigate a claim that may thereafter arise. As it is the policy of the 
law to furnish everyone with legal remedies for any injuries received, 
a contract which essentially imposes a penalty for seeking such legal 
remedy is contrary to that policy.^ Contracts of investment associa- 
tions sometimes involve forfeitures. Where it is apparent that the 
scheme is so dependent upon lapses that it could not succeed without 
them, and where the number of lapses necessary to eflfectuate the 
scheme is beyond all reason and would in all probability not occur, 
the scheme would be fraudulent.' But there appears to be some 
difference of opinion as to whether the mere fact that an enterprise 
depends for its success, to some extent, on forfeitures and lapses, is 
alone sufficient to render the scheme unlawful. It has been said that a 
scheme which can succeed only by lapses is manifestly a scheme which 
will enrich some at the expense of others who embark in the same 
enterprise. It holds out the inducement that those who may be strong 
enough to survive will find their profit in the weakness, the mis- 
fortunes, and the discouragements which cause a larger number of 
their associates to fall by the way. Moreover, since the salvation of the 
company depends on these lapses, it necessarily tends to encourage 
and produce them.* On the other hand, it has been denied that every 
scheme dependent upon lapses, even many lapses, is inherently fraud- 
ulent. In a case where lapses are simply a part of the scheme, and it 
cannot be said with certainty that they form even a large part of it, 
the court should not declare the contract invalid as being opposed to a 
sound public policy simply because the success of the scheme is in 
part dependent upon forfeitures and lapses. If this were the law, then 
not only would the business of life insurance in all of its branches be 
at an end, but many contracts in other lines of business would come 
under condemnation. If absolute forfeitures and lapses would not 
make the contract invalid, then, of course, partial forfeitures, such as 
result from the voluntary retirement of a member at the expiration 
of seven years, would not make the contract illegal. Nor would a 
partial forfeiture resulting from the death of a member affect the 
legality of the contract.* 

130. Commission of Tort Generally.— As in the case of a contract 
to commit a crime, a contract to commit a tort is illegal because the 

1. Chicago, etc., R. Co. v. Healey, 76 2. Equitable Loan, etc., Co. v, War- 
Neb. 786, 111 N. W. 698, 124 A. S. R. ing, 117 Ga. 599, 44 S. E. 320, 97 A. 
830, 10 L.R.A.(N.S.) 198. 8. R. 177, 62 L.R.A. 93. 

As to the validity of a provision in 3. State v. Interstate Savings In- 
the contract of a railroad relief de- vestment Co. 64 Ohio St. 283, 60 N. E. 
partment for forfeiture of benefits in 220, 52 L.R.A. 530. 
case of suit against the company for 4. Equitable Loan & Security Co. 
damages, see Mutual Benefit SoaE- v. Waring, 117 Qa. 599, 44 S. E. 320, 
TIES. 97 A. S. R. 177, 62 L.R.A. 93. 
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law will not enforce a contract to commit an illegal act. A promise 
to commit a battery or wilful trespass is void.' Except perhaps in 
cases where the person making an arrest is an oflBcer whose duty it is, 
in a proper case, to arrest persons, and who acts by some supposed 
legal authority, a contract to deprive a person of his liberty in the 
first instance, or to commit an actual assault on the person, where such 
arrest or assault is illegal, iis not binding. But it is otherwise where 
the wrongful act is of such a nature that the party doing the act did 
not know of its illegality, and might reasonably have believed it to be 
legal.* The mere fact that an act proves to be a trespass, which it 
was not originally supposed to be, will not render a promise of in- 
demnity for the commission of it void. Promises of indemnity to 
officers to induce them to execute process by taking property where 
the title to it is disputed are very common, and their legality has been 
often recognized. It may be said therefore that a promise to indem- 
nify against a trespass is valid, unless it is shown that the promisee 
knew the act to be a trespass. The question is not whether the act 
turns out to be a trespass, but whether the parties knew it was a tres- 
pass, and contemplated it as such, or whether they contemplated the 
commission of an act which they supposed they had a right to do, and 
did it under such claim of right.' Moreover, an agreement that one 
party thereto may, if necessary, use force in taking possession of cer- 
tain property, in case the other party fails to comply with its condi- 
tions, is not an agreement to do an unlawful act. It cannot be sup- 
posed that the parties had it in contemplation at the time of executing 
the contract that one of the parties would wrongfully attempt to retain 
the possession, or that there would be any occasion to resort to force 
to put him out. Such an agreement is not made for the purpose of 
committing an illegal act, or with a knowledge that one would be 
committed.* 

131. Publication of LibeL — ^The distinction between legal and il- 
legal contracts relating to the commission of a tort may be illustrated 
by a case where the contract relates to the publication of a libel. There 
can be no doubt that a contract for the pubUcation of matter which 
the parties know to be libelous is illegal, and that a contract by the 
author of such a libel to indemnify the publisher is within this rule, 
the parties being joint wrongdoers.* But a contract by the author of 
a book which is about to be written to indemnify the publisher against 

5. Marcy v. Crawford, 16 Conn. N. C. 538, 40 Am. Dec. 421; Davis t?. 
549, 41 Am. Dec. 158. Arledge, 3 HiH L. (S. C.) 170, 30 

6. Cumpston v. Lambert, 18 Ohio Am. Dec. 360. 

81, 51 Am. Dec. 442. 8. Ambrose v. Root, 11 lU. 497, 52 

7. Marcy v. Crawford, 16 Conn. Am. Dec. 456. 

549, 41 Am. Dec. 158; Coventry v. 9. Atkins v. Johnson, 43 Vt. 78, 5 
Barton, 17 Johns. (N. Y.) 142, 8 Am. Am. Rep. 260. 
Dec. 376 and note; Ives v. Jones, 25 Note: 93 A. S. R. 908. 
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suits for libel is not illegal if there is nothing in the character of the 
proposed work which naturally or necessarily involves the publication 
of scandalous or libelous matter. In order to render the contract un- 
lawful, it should appear that there was an intention on the part of the 
author and publisher to write and publish libelous matter, or that the 
author proposed, with the knowledge and acquiescence of the pub- 
lisher, to write libelous matter, or that the contract on its face pro- 
vided fo^ or promoted an illegal act.*® 

132. Liability for Negligence Generally. — ^Undoubtedly contracts 
exempting persons from liability for negligence induce a want of 
care, for the highest incentive to the exercise of due care rests in a 
consciousness that a failure in this respect will fix liability to make 
full compensation for any injury resulting from the cause.** It has 
therefore been declared to be good doctrine that no person may con- 
tract against his own negligence.** However, statements to the eflFect 
that any contract by any person, which assumes to place another party 
at the mercy of his own faulty conduct, is void as against public 
policy, have been said to be too general and sweeping to receive ju- 
dicial sanction.** Nevertheless there is no doubt that the rule which 
forbids a person to protect himself by contract against damages result- 
ing from his own negligence applies where the contract protects him 
against the consequences of a breach of some duty imposed by law.** 
It is, of course, clear that a person cannot by contract relieve himself 
from a duty which he owes to the public independently of the con- 
tract. Whether he can relieve himself from the duties to the other 
contracting party attaching as a matter of law to the relation created 
by the contract is more difficult to determine. An analysis of the de- 
cisions indicates that even under the view that a person may under 
some circumstances contract against the performance of such duties, 
he cannot do so where the interest of the public requires the perform- 
ance thereof,** or where, because the parties do not stand on a footing 
of equality, the weaker party is compelled to submit to the stip- 
ulation.** An illustration of an exemption which does not come with- 

10. C. F. Jewett Publishing Co. v. Co., 90 la. 265, 57 N. W. 843, 24 
Butler, 159 Mass. 217, 34 N. E. 1087, L.R.A. 647; James Quirk Milling Co. 
22 LJI.A. 253. v. Minneapolis, etc, R. Co., 98 Minn. 

11. Southern Express Co. v. Owens, 22, 107 N. W. 742, 116 A. S. R. 336. 
146 Ala. 412, 41 So. 752, 119 A. S. R. 15. Johnston v. Fargo, 184 N. Y. 
41, 9 Ann. Cas. 1143, 8 L.R.A.(N.S.) 379, 77 N. E. 388, 6 Ann. Cas. 1, 7 
369. L.R.A.(N.S.) 537; Osgood v. Central 

12. Shohoney v. Quincy, etc., R. Co., Vermont R. Co., 77 Vt. 334, 60 Atl. 
231 Mo. 131, 132 S. W. 1059, Ann. 137, 70 L.R.A. 930. 

Cas. 1912A 1143. 16. Hartford F. Ins. Co. v. Chicago, 

13. Checkley v. Illinois Cent. R. Co., etc., R. Co., 70 Fed. 201, 36 U. S. App. 
257 ni. 491, 100 N. E. 942, Ann. Cas. 152, 17 C. C. A. 62, 30 L.R.A. 193; 
1914A 1202, 44 L.R.A.(N.S.) 1127. Greenwich Ins. Co. v, Louisville, etc., 

14. Griswold v. Illinois Cent. Ry. R. Co., 112 Ky. 598, 66 S. W. 411, 67 
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in either of these categories is a stipulation in a lease of part of a 
railroad right of way that the company shall not be responsible for 
damage by fire to the improvements placed on the leased premises. 
The curguments supporting the conclusion that such a stipiilation is 
valid are that as the company is under no obligation to permit the 
lessee to erect a structure for his own convenience, it may do so on 
condition that he shall assume the risk, that the public interest is 
not affected by the question whether the loss resulting from the de- 
struction of the property shall fall on the company or on the lessee, 
and that as the latter is not compelled to erect a structure on the com- 
pany's right of way, the parties are contracting on a footing of 
equality.*' 

133. Carrier's Liability for Negligence. — ^The rule as to exemption 
from liability for negligence, even in its modified form, is applicable 
to public carriers. The fact that a contract which exempts the com- 
pany from liabiUty for negligence relieves it from an absolute duty 
imposed by law and increases the danger to the lives and property of 
the people constitutes the reason for the rule that such contracts cure 
against public policy. Positive and peremptory duties are imposed 
upon public carriers. Public policy requires that contracts which re- 
lieve from these absolute duties shall be held null and void. The 
law imposes upon a railway company the absolute duty to operate its 
railways, to employ suitable men to operate them, and to exercise 
ordinary care to furnish them a reasonably safe place to work and 
reasonably safe machinery and appliances with which to perform 
their work. The obligation is imposed by law, and does not arise out 
of contract. Any breach of this duty, therefore, is a violation of the 
law which imposes the duty. Moreover, the parties to such contracts 
do not stand upon an equal footing. The law imposes upon the com- 
pany the absolute duty to accept passengers and freight when offered, 
and to carry the former with the utmost and the latter with ordinary 
care. The traveler is often obliged to travel and the shipper to send 
his goods by railway. A person cannot stop to settle the terms and to 
negotiate a contract every time he desires to use a railway. On the 
other hand, a railroad, with its trained employees and monopoly of 
transportation facilities, has the power to exact any contract it desires. 
This inequality in the situation of the parties would, if permitted, 

S. W. 16, 99 A. S. R. 313, 56 L.R.A. N. E. 942, Ann. Cas. 1914A 1202, 44 

477. L.R.A.(N.S.) 1127 and note; Griswold 

17. Hartford P. Ins. Co. v. Chicago, v. Illinois Cent. Ry. Co., 90 la. 265, 

M. & St. P. R. Co., 70 Fed. 201, 36 57 N. W. 843, 24 L.R.A. 647; Green- 

U. S. App. 162, 17 C. C. A. 62, 30 wich Ins. Co. v. Louisville, etc., R. 

L.R.A. 193; Stephens v. Southern Pac. Co., 112 Ky. 598, 66 S. W. 411, 67 

Co., 109 Cal. 86, 41 Pac. 783, 50 A. S. W. 16, 99 A. S. R. 313, 56 L.R.A. 

S. R. 17, 29 L.R.A. 751; Checkley v. 477; James Quirk MilHng Co. v. Min- 

Illinois Cent. R. Co., 257 Dl. 491, 100 neapolis, etc., R. Co., 98 Minn. 22, 107 
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enable the company to obtain unfair contracts.*® The rule which is 
accepted ahnost universally is that though a carrier may relieve itself 
from liability not dependent on negligence, it cannot relieve itself 
from liability for negligence to a passenger or shipper.** According 
to the trend of modern decisions the same rule applies to a telegraph 
company, although there is some diflference of opinion on the sub- 
ject«« 

134. Master's Liability for Negligence, — ^In the case of contracts 
exempting masters from liability for their negligence to their servants 
there are likewise present the elements which render exemptions from 
hability invalid. The theory of the invalidity is in the importance 
to the state that there shall be no relaxation of the rule of law which 
imposes the duty of care on the part of the employer towards the 
employed. The state is interested in the conservation of the lives and 
of the healthy vigor of its citizens, and, if employers could contract 
away their responsibility at common law, it would tend to encourage 
on their part laxity of conduct in, if not an indiflference to, the main- 
tenance of proper and reasonable safeguards to human life and limb. 
The employer and the employed, in theory, deal upon equal terms; 
but practically that is not always the case. The artisan or workman 
may be driven by need, or he may be ignorant, or of improvident 
character. It is therefore for the interest of the community that there 
should be no encouragement for any relaxation on the employer's 
part in his duty of reasonable care for the safety of his employees. 
While it is true that the individual may be the one who directly is 
interested in the making of such a contract, indirectly the state, being 
concerned for the welfare of all its members, is interested in the main- 
tenance of the rule of liability and in its enforcement by the courts.* 
Recognizing the tendency of such contracts to destroy the motive of 
the employer to be vigilant in the performance of his duties, the courts 
of nearly all jurisdictions have refused to uphold the validity of the 
exemptions. However, in a few jurisdictions the failure of the courts 
to recognize the fact that such contracts affect the public interest 
and that employer and employee do not deal on a footing of equality 
has resulted in a contrary conclusion, the effect of which has been 
largely abrogated by recent legislation.' 

N. W. 742, 116 A. S. R. 336; Osgood neapolis, etc., R. Co., 98 Minn. 22, 107 

V. Central Vermont R. Co., 77 Vt. 334, N. W. 742, 116 A. S. R. 336. 

60 Atl. 137, 70 L.R.A. 930. 19. See Carriers, vol. 4, p. 764 et 

18. Hartford Fire Ins. Co. v, Chica- seq., p. 986 et seq,; vol. 5, p. 8 et seq. 

go, etc., R. Co., 70 Fed. 201, 36 U. S. 20. See Tklbgraphs. 

App. 162, 17 C. C. A. 62, 30 L.R.A. 1. Johnston v. Fargo, 184 N. Y. 379, 

193; Greenwich Ins. Co. v. Louisville, 77 N. E. 388, 6 Ann. Cas. 1, 7 L.R.A. 

etc., R. Co., 112 Ky. 598, 66 S. W. 411, (N.S.) 537. 

67 S. W. 16, 99 A. S. R. 313, 56 L.R A. 2. See Master and SsRVAirr. 
477; James Quirk Milling Co. v. Min- 
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135. Insurance against Consequences of Negligence. — The rule as 
to exemption from liability has been relaxed m the case of contracts 
of indemnity or insurance against the consequences of negligence. 
Such contracts £u:e either to insure a person against the consequences 
to himself of his own negligence, or to indemnify him against lia- 
bility which he may incur thereby to others. Ordinary fire insurance 
contracts belong to the first class. A fire insurance policy issued to 
anyone, which purported to insure his property against his own wilful 
and intentional burning of the same, would manifestly be condemned 
by all courts as contrary to a sound public policy; but it is not un- 
lawful for insurance companies to issue policies which will protect 
property against a loss caused by the negligence of the assured. An 
illustration of contracts of the second class are indemnity or insurance 
contracts given by third persons to common carriers or employers 
against liability to shippers, passengers or employers. Although, as 
has been seen, carriers and employers cure generally not allowed to 
exempt themselves from liability for negligence, they are allowed 
to make contracts to reimburse themselves agsdnst liability to those 
who suffer from their negligence.* Perhaps it cannot be gainsaid that 
contracts of both classes have a tendency to lessen the care which the 
indemnitee or insured would otherwise exercise.* But the grounds on 
which such contracts have been defended are that it cannot be said 
that because a temptation to be negligent may possibly result from 
the possession of an insurance policy, the contract of insurance nec- 
essarily begets negligence, that it cannot be assumed as an unvarying 
rule, of which judicial notice will be taken, that one who has secured 
an indemnity to reimburse himself for losses which his own negligence 
may produce, will, merely because and solely in consequence of having 
such indemnity, — ^which is usually but limited and partial, — neces- 
sarily disregard the duty to exercise a proper degree of care ; and thjat 
unless it be assumed as a postulate that the mere possession of an in- 
demnity will of itself necessarily and invariably produce negligence, 
it does not logically follow that such a policy or indemnity is even 
incidentally or indirectly repugnant to public policy.* 

Contracts Affecting Public Service 

136. Generally. — As the efficiency of the public service is a matter 
of vital concern to the public, it is not surprising that agreements 

3. Stephens v. Soutbern Pac. R. Co., Kansas City, etc., R. Co. v. Southern 

109 Cal. 86, 41 Pac. 783, 50 A. S. R. Railway News Co., 151 Mo. 373, 52 

17, 29 L.R.A. 751; Checkley v. lUinois S. W. 205, 74 A. S. R. 545, 45 L.R.A. 

Cent. R. Co., 257 HI. 491, 100 N. E. 380. See Insurance. 

942, Ann. Cas. 1914A 1202, 44 L.R.A. 4. Stephens v. Southern R. Co., 109 

(N.S.) 1127; James Quirk MiUing Co. Cal. 86, 41 Pac. 783, 50 A. S. R. 17, 

V, Minneapolis, etc., R. Co., 98 Minn. 29 L.R.A. 751. 

22, 107 N. W. 742, 116 A. S. R. 336; 6. Kansas City, etc., R. Co. v. South- 
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tending to injure such service should be regarded as being contrary 
to public policy.* It is not necessary that actual fraud should be 
shown, for a contract which tends to the injury of the public service 
is void, although the parties entered into it honestly and proceeded 
under it in good faith. The courts do not inquire into the motives of 
the parties in the particular case to ascertain whether they were cor- 
rupt or not, but stop when it is ascertcdned that the contract is one 
which is opposed to public policy. Nor is it necessary to show that 
any evil was in fact done by or through the contract. The purpose 
of the rule is to prevent persons from assuming a position where 
selfish motives may impel them to sacrifice the public good to private 
benefit. All agreements for pecuniary considerations to control the 
business operations of the government, or the appointments to public 
ofiices, or the ordinary course of legislation, are void as against public 
policy without reference to the question whether improper means are 
contemplated or used in their execution. The law looks to the gen- 
eral tendency of such agreements; and it closes the door to tempta- 
tion by refusing them recognition in any of the courts of the 
country.' 

137. Agreement to Influence Legislation Generally. — Legislators 
should act from high considerations of public duty. Public policy 
and sound morality do, therefore, imperatively require that courts 
should put the stamp of their disapprobation on every act, and pro- 
nounce void every contract the ultimate or probable tendency of which 
would be to aflfect the integrity or mislead the judgments of those 
to whom the high trust of legislation is confided. In fact there are 
judicial utterances to the effect that the invalidity of such agree- 
ments turns, not on whether improper influences are intended, but 
upon their corrupting tendency. Such statements, however, refer 
to agreements to do acts in themselves contrary to public policy, 
or agreements the performance of which, by necessary inference, 
required or contemplated the resort to methods having a corrupt- 
ing tendency. The reason why agreements to influence legislation 
are usually held void as being contrary to public policy is that they 
tend to subject the members to secret, improper and corrupting 
influences. It is unquestionably true that an agreement based on 
services to be rendered by an agent or attorney, the tendency of which 
would be to unduly influence or corrupt legislation, is against public 
policy, and cannot be enforced. It is not the law that all contracts de- 
em Railway News Co., 151 Mo. 373, 156, 37 N. E. 158, 24 L.R.A 206; 
52 S. W. 205, 74 A. S. R. 545, 45 Schneider v. Local IFnion No. 60, etc., 
L.RA. 380. 116 La. 270, 114 A. S. R. 549, 7 Ann. 

6. Elkhart County Lodge v. Crary, Cas. 868, 5 L.RA.(N.S.) 891. 
98 Ind. 238, 49 Am. Rep. 746; Brown 7. Elkhart County Lodge v. Crary, 
V. Columbus First Nat Bank, 137 Ind. 98 Ind« 238, 49 Am. Rep. 746. 
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pendent upon future legislative action are against public policy, nor ii 
it true that all contracts to secure legislative action are unenforceabla 
It is correct to say that the law guards the processes of legislation 
against improper influences with jealous care, and will not lend its aid 
to the enforcement of any contract which expressly or impliedly con- 
templates the employment of corrupt or otherwise improper methods 
to influence the official conduct of legislators, or others charged with 
public duty. But it would be a perversion of this salutary rule to say 
that it forbids all efforts of interested persons or classes to secure the 
adoption of desired legislative measures. The courts do not condemn 
the attempts to secure legislation for legitimate purposes and in a 
legitimate manner.® Nor does the fact that the contract contemplates 
the use of money necessarily render it void. The use of money to 
influence legislation is not always wrong. It depends altogether upon 
the manner of its use. If it is used directly in bribing or indirectly 
in working up a personal influence upon individual members, con- 
ciliating them by suppers, presents, or any of that machinery so 
well known to lobbyists, which aims to secure a member's vote with- 
out reference to his judgment, then it is not only illegal, but one of 
the greatest infractions of social duty of which an individual can, 
under the circumstances of the present day, be guilty. But if it is 
to be used for the publication of circulars or pamphlets, or other- 
wise for the collection or distribution of information openly and pub- 
licly among the members of the legislature, there is nothing objec- 
tionable or improper.* In construing contracts involving legislative 
action, different inferences are apt to be drawn by different courts. 
For instance it has been stated that the courts should not enforce a 
contract under which the plaintiff voluntarily acquired a pecuniary 
interest in the result of a legislative investigation, which might sub- 
ject not only him, but, through him, others, to the temptations and 
allurements which human experience has proved to be potent in sacri- 
ficing sound morality and honesty to that greed and cupidity which 
not infrequentiy beget perjury, bribery, and other moral delinquency 
incompatible with the public weal.*® If the terms of the contract 
are broad enough to cover services of any kind, whether secret or 
open, honest or dishonest, the law pronounces a ban upon the paper 
itself.** But as the law does not presume that a person intends to 

8. Cole V. Brown-Hurley Hardware W. 125, 121 A. S. R. 713 and note, 4 

Co., 139 la. 487, 117 N. W. 746, 16 L.R.A.(N.S.) 212 and note; Houlton 

Ann. Cas. 846 and note, 18 L.R.A. v. Nichol, 93 Wis. 393, 67 N. W. 715, 

(N.S.) 1161 and note; Long v. Battle 57 A. S. R. 928, 33 L.R.A. 166. 

Creek, 39 Mich. 323, 33 Am. Rep. 384; 9. Note: 124 A. S. R. 729. 

Houlton V. Dunn, 60 Minn. 26, 61 N. 10. Veazey v. Allen, 173 N. Y. 359, 

W. 898, 51 A. S. R. 493, 30 L.R.A. 66 N. E. 103, 62 LJl.A. 362. 

737 and note; Stroemer v. Van Orsdel, 11. Weed v. Black, 2 Mc Arthur (D. 

74 Neb. 113, 103 N. W. 1053, 107 N. C.) 268, 29 Am. Rep. 618. 
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violate its provisions, the general principle controlling the construc- 
tion of a contract to influence legislation when the contract itself does 
not in terms stipulate for improper means seems to be that it will be 
upheld, unless the use of such means appears by necessary implication. 
The test is, does the contract, by its terms or by necessary implication, 
I'equire the performance of acts which are of a corrupt character or 
which have a corrupting tendency? *• This test has, however, not 
been applied in the case of agreements to influence legislation by 
withdrawing opposition to legislative action. Such agreements have 
been declared to be against public policy.** 

138. Procuring Legislation by Personal Influence or Solicitation. — 
The distinction between valid and invalid contracts to further legis- 
lation appears to be that in the former the services or the result there- 
of are used, or designed to be used, either before the legislature itself 
or some committee thereof as a body, while in the latter a person is em- 
ployed to exert his personal influence, whether great or little, with 
individual members, or to labor privately in any form with them, out 
of the legislative halls, in favor of or against any act or subject of 
legislation.** There are, it is true, a few cases holding that personal 
solicitation of the members of a legislature in behalf of a pending bill 
does not render the contract of employment invalid when no decep- 
tion has been practiced, but these cases are so opposed to the great 
weight of authority that they cannot be considered as changing the 
general rule, that personal influence exerted over the individual mem- 
bers of a legislature will vitiate a contrjwjt the consideration of which 
is the procurement of legislative action. As already stated, public 
policy requires that such a contract should be held void though there 
is no actual corruption in the particular case. Notwithstanding the 
fact that the contract does not expressly provide for personal solicita- 
tion, it will be declared illegal if it appears that in carrying out the 
contract it is necessary to resort to "lobbying." It is enough that 
such is the tendency of the contract.** • 

12. Houlton V. Nichol, 93 Wis. 393, Cole v. Brown-Hurley Hardware Co., 
67 N. W. 715, 57 A. S. R. 928, 33 139 la. 487, 117 N. W. 746, 16 Ann. 
LJI.A. 166. Cas. 846, 18 L.R.A.(N.S.) 1161; Mc- 

Note: 124 A. S. R. 729. Bratney v. Chandler, 22 Kan. 692, 31 

13. Doane v, Chicago City R. Co., Am. Rep. 213; Houton v, Dunn, 60 
160 lU. 22, 45 N. E. 507, 35 L.R.A. Minn. 26, 61 N. W. 898, 51 A. S. R. 
588; Pingrey v. Washburn, 1 Aikens 493, 30 L.R.A. 737 and note; Richard- 
(Vt.) 264, 15 Am. Dec. ^76. son v. Scott's Bluff County, 59 Neb. 

14. Powers v. Skinner, 34 Vt. 274, 400, 81 N. W. 309, 80 A. S. R. 682, 48 
80 Am. Dec. 677. L.R.A. 294; Stroemer v. Van Orsdel, 

16. Doane v. Chicago City R. Co., 74 Neb. 132, 103 N. W. 1053, 107 N. 

160 ni. 22, 45 N. E. 507, 35 L.R.A. W. 125, 121 A. S. R. 713 and note, 4 

588; Crichfield v. Bermudez Asphalt L.R.A.(N.S.) 212 and note; Mills v. 

Paving Co., 174 lU. 466, 51 N. E. 552, Mills, 40 N. Y. 543, 100 Am. Dec. 535; 

42 Lit A. 347; Coquillard Adm'r v. Clippinger v. Hepbaugh, 5 Watts & 

8, 21 Ind, 479, 83 Am. Dec. 362; S. (Pa.) 315, 40 Am. Dec. 519; Spald- 
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139. Professional Services in Farthering Legislation.— All persons 
whose interests may in any way be affected by any public or private 
act of the legislature have an undoubted right to urge their claims and 
arguments, either in person or by counsel professing to act for them, 
before legislative committees. Therefore a contract for services to be 
rendered by an agent or attorney before a legislative body in securing 
the passage of a measure, is not unlawful if it does not contemplate 
the use of improper means, and if the services to be rendered are such 
as appeal to the reason of those whom it is sought to influence. With- 
in the category of professional services are included drafting the 
petition to set forth the claim, attending to the taking of testimony, 
collecting facts, preparing arguments and submitting them, orally 
or in writing, to a committee or other proper authority, and other 
services of like character. They rest on the same principle of ethics 
as professional services rendered in a court of justice, and are no more 
exceptionable. Such services are separated by a broad line of demar- 
cation from personal solicitiation and similar means and appliances.** 
A distinction has been made between a contract by a lawyer, engaged 
in the business of drawing petitions and bills, collecting and present- 
ing evidence and facts by argument or otherwise, before committees or 
the legislature itself, and a contract by a layman incapable of render- 
ing such services. It has been said that if such a person engages to 
procure or aid in the procuring of the passage of a bill, he necessarily 
contracts for lobby services.*' But this statement appears to be too 
broad. Where the services to be rendered are of a legitimate nature, 
the fact that the person employed is not a member of the legal pro- 
fession would seem to make no difference, at least where it appears 
that the services require special knowledge and training and that the 
person who is to render them has qualified himself to do so.** In 
some cases a distinction has been made between laws in which the 

ing «. Ewing, 149 Pa. St. 375, 24 Atl. and note: 4 L.R.A.(N.S.) 212 and 

219, 34 A. S. R. 608 and note, 15 note {modifying Richardson v. Scott's 

L.R.A. 727; Powers v. Skinner, 34 Vt. Bhiff County, 59 Neb. 400, 81 N. W. 

274, 80 Am. Dec. 677; Bryan v. Rey- 309, 80 A. S. R. 682, 48 L.R.A. 294) ; 

nolds, 5 Wis. 200, 68 Am. Dec. 55; Spalding v. Ewing, 149 Pa. St. 375, 

Chippewa Valley, etc., R. Co. v. Chica- 24 Atl. 219, 34 A. S. R. 608, 15 LJt.A. 

go, etc., R. Co., 75 Wis. 224, 44 N. W. 727; Powers v. Skinner, 34 Vt. 274, 

17, 6 LJtA.. 601; Houlton v. Nichol, 80 Am. Dec. 677; Bryan v. Reynolds, 

93 Wis. 393, 67 N. W. 715, 57 A. S. 5 Wis. 200, 68 Am. Dec. 55; Houlton 

R. 928, 33 L.R.A. 166. i?. Nichol, 93 Wis. 393, 67 N. W. 715, 

Note: 66 Am. Dec. 506. 57 A. S. R. 928, 33 L.RA.. 166. See 

16. Coquillard's Adm'r v. Bearss, 21 also Attorneys at Law, vol. 2, p. 

Ind. 479, 83 Am. Dec. 362; McBratney 1041. 

V. Chandler, 22 Kan. 692, 31 Am. 17. Chippewa Valley, etc., B. Co. v. 

Rep. 213; Houlton v. Dunn, 60 Minn. Chicago, etc., R. Co., 75 Wis. 224, 44 

26, 61 N. W. 898, 51 A. S. R. 493, 30 N. W. 17, 6 L.R.A. 601. 
L.R.A. 737 and note; Stroemer v. Van 18. Houlton v, Nichol, 93 Wis. 393, 

Orsdel, 74 Neb. 132, 103 N. W. 1053, 67 N. W. 715, 57 A. S. R. 928, 33 

107 N. W. 125, 12 A. S. B. 713 L.R.A. 166. 
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public have a direct interest and laws confirming incomplete titles 
within the territory acquired from other nations. The latter, it is said, 
are in their nature judicial determinations in connection with which 
the employment of counsel is proper.** For professional services in 
furthering legislation just compensation may be recovered. But 
where they are blended and confused with those that are forbidJen, 
the whole is a unit and indivisible. That which is bad destroys that 
which is good, and they perish together.^^ Moreover, an agent or 
attorney employed to influence legislative action must disclose the 
representative capacity in which he is acting, for if any sinister 
methods are contemplated by the contract under which he is em- 
ployed, he will forfeit any right to enforce such contract Where 
persons act as counsel or agents, or in any representative capacity, it 
is due to those before whom they plead or solicit, that they should 
honestly appear in their true character, so that their arguments and 
representations, openly and candidly made, may receive their first 
weight and consideration. A hired advocate or agent, assuming to act 
in a different character, is practicing deceit on the legislature.* 

140. Effect of Contingent Compensation on Agreement to Procure 
Legislation. — ^Perhaps it cannot be denied that where the compensa- 
tion for procuring legislation is contingent, there is a strong incentive 
to the exercise of personal and sinister influences to have the legis- 
lation enacted. Where the avarice of the agent is inflamed by the 
hope of a reward contingent upon success, and to be graduated by a 
percentage upon the amount appropriated, the danger of tampering 
in its worst form is greatly increased. Accordingly most of the cases 
support the general rule that a contract for services in procuring legis- 
lation which leaves the compensation for the services contingent is 
void as against public policy, regardless of whether corrupt practices 
are resorted to or contemplated.* The cases in which the validity of 
contracts providing for contingent compensation has been upheld were 
generally those in which a person had been employed to render legiti- 

19. Hunt V. Test, 8 Ala. 713, 42 Am. Am. Rep. 618; Crichfield v. Bermun- 
Dec. 659. dez Asphalt Paving Co., 174 111. 466, 

20. McBratney v. Chandler, 22 Kan. 51 N. E. 552, 42 L.R.A. 347; Coquil- 
692, 31 Am. Rep. 213; Spalding v. lard's Adm'r v, Bearss, 21 Ind. 479, 
Ewing, 149 Pa. St. 375, 24 Atl. 219, 83 Am. Dec. 362; Gil v. Williams, 12 
34 A. S. R. 608, 15 L.R.A. 727. La. Ann. 219, 68 Am. Dec. 767; Clip- 

1. Miles V, Thome, 38 Cal. 335, 99 pinger v. Hepbaugh, 5 Watts & S. 
Am. Dec. 384; Stroemer v. Van Ore- (Pa.) 315, 40 Am. Dec. 519; Spalding 
del, 74 Neb. 132, 103 N. W. 1053, 107 v, Ewing, 149 Pa. St. 375, 24 Atl. 219, 
N. W. 125, 124 A. S. R. 713 and note, 34 A. S. R. 608, 15 L.R.A. 727; Chip- 
4 L.R.A.(N.S.) 212. pewa Valley, etc., R. Co. i?. Chicago, 

2. Hazleton v. Sheckells, 202 U. S. etc., R. Co., 75 Wis. 224, 44 N. W. 17, 
71, 26 S. Ct. 567, 50 U. S. (L. ed.) 6 L.R.A. 601. 

939, 6 Ann. Cas. 217 and note; Weed Note: 30 Lit.A. 738, 739. 
1?. Black, 2 McArthur (D. C.) 268, 29 
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mate professional services in furthering the enactment of legislation. 
One of the reasons given for upholding the validity of such contracts 
is that the right of a party to act in his own behalf in a legitimate 
manner is not questioned, notwithstanding the fact that if the tempta- 
tion to resort to improper methods is too strong for an attorney work- 
ing for a mere fraction of the benefits resulting from his service, it 
would certainly be far stronger to the real party in interest working in 
his own behalf and for the whole of the benefits, and that to the extent 
that a contingent fee increases the temptation to the agent or attorney, 
it diminishes the temptation to the client, so that the sum total of the 
temptation to employ improper means is unaffected by the character of 
the fee. Another reason which has been given is that the right of an 
attorney at law to render services in court for a contingent fee is almost 
universally recognized, that the temptation to resort to improper means 
before the judiciary is just as strong as it is to resort to such means 
before the legislative or executive branch of the government, and that 
it cannot be assumed that such means would be more effective in one 
department than in the other.* But however this may be as applied 
to contracts between private individuals, there would seem to be no 
doubt that the legislature may authorize the employment of an agent 
for a fee contingent on success to prosecute on behalf of the state 
claims against the United States which require the procurement of 
legislation. The legislature can determine for itself what pubUc 
policy requires or permits to be done in the prosecution in any form 
of claims of the state against the United States. It is not bound, in 
fixing the compensation of its agents, to conform to the rules of the 
common law as interpreted by the courts, or to pass a general law 
whereby individuals shall be put upon the same footing as the state 
in the prosecution of similar claims.* 

141. Appointment or Election to Public Office.— There is no clear 
intimation that by the English common law the sale of an office or 
deputation was illegal. The whole doctrine of the English law con- 
cerning sales of offices and deputations is based upon the statute, 5 
and 6 Edward VI, chapter 16, and other statutes which forbid and 
make illegal the sales of certain offices. However, the settled law of 
this day is that public policy may render the sale of an oflSce illegal 
even in England. Nowadays public offices are public trusts which 
should be conferred solely upon considerations of ability, integrity, 
fidelity, and fitness for the position. Agreements for compensation to 
procure these tend directly and necessarily to lower the character of 

3. Stroemer v. Van Orsdel, 74 Neb. A. S. R. 682, 48 L.R.A. 294. 
132, 103 N. W. 1053, 107 N. W. 125, Note: 6 Ann. Cas. 219. 
121 A. S. R. 713, 4 L.R.A.(N.S.) 212 4. Davis v. Com., 164 Mass. 241, 41 
modifying Richardson v. Scott's Bluff N. E. 292, 30 L.R.A. 743. 
County, 59 *Neb. 400, 81 Nev. 309, 80 
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the appointments to the great detriment of the public. By the theory 
of our government, appointments to oflBce are presumed to be made 
solely upon the principle detur digniori, and any practice whereby 
the bare consideration of money is brought to bear in any form upon 
such appointments to or resignation from office, conflicts with and 
degrades this great principle. The services performed under such ap- 
pointments are paid for by salary or fees, presumed to be adjusted 
at the point of adequate remuneration only. Any premium paid to 
obtain ofBce interferes with this adjustment, and tempts to pecula- 
tion, overcharges, and frauds in the effort to restore the balance thus 
disturbed. If public oflBces can be sold or procured for money, the 
purchasers will be sure to reimburse themselves by dispensing the 
functions of their offices for pecuniary consideration. The law wisely 
guards against the first step in that direction.* It is the duty of a 
public officer having power of appointment to make the best appoint- 
ment in his power at the time the appointment is made, and it is 
against public policy that he should be deprived of the exercise of his 
best judgment by a contract previously made or an obligation previous- 
ly assumed.* Moreover, the weight of authority is to the eflfect that an 
agreement in consideration of the withdrawal of candidacy for office 
is void as against public policy ; and that it matters not whether it is 
a withdrawal from the race for nomination, or, after nomination, 
from the race for election. There are, however, some authorities to 
the contrary.' However this may be, there can be doubt that an 
agreement is illegal if it contemplates the use of personal influence 
by one of the parties in procuring for another a nomination or ap- 
pointment,® or election to public office.* 

6. Outon V, Rodes, 3 A. K. Marsh. 140 S. W. 586, 37 L.R.A.(N.S.) 289 

(Ky.) 432, 13 Am. Dec. 193; Baskett and note. 

V. Moss, 115 N. C. 448, 20 S. E. 733, 8. Edwards v, Randle, 63 Ark. 318, 

44 A. S. R. 463, 48 L.R.A. 842; Can- 38 S. W. 343, 58 A. S. R. 108, 36 

sler V. Penland, 125 N. C. 578, 34 S. L.R.A. 174; Lines v. Hessing, 44 HI. 

E. 683, 48 L.R.A. 441; Filson's Trus- 113, 92 Am. Dec. 153; Faurie v, Mor- 

tees V. Himes, 5 Pa. St. 452, 47 Am. in, 4 Mart. 0. S. (La.) 39, 6 Am. 

Dec. 422; Bowers v. Bowers, 26 Pa. Dec. 701; Schneider v. Local Union 

St. 74, 67 Am. Dec. 398; White i?. No. 60, etc., 116 La. 270, 40 So. 700, 

Cook, 51 W. Va. 201, 41 S. E. 410, 90 7 Ann. Cas. 868 and note, 5 L.R.A. 

A. S. R. 775, 57 L.R.A. 417; Blach- (N.S.) 891; Basket v. Moss, 115 N. 

ford V. Preston, 8 T. R. (Eng.) 89, C. 448, 20 S. E. 733, 44 A. S. R. 463, 

4 Rev. Rep. 598, 6 Eng. Rul. Cas. 338 48 L.R.A. 842; Filson's Trustees v. 

and note. Himes, 5 Pa. St. 452, 47 Am. Dec. 422. 

Note: 66 Am. Dec. 509. 9. Gaston i?. Drake, 14 Nev. 175, 33 

6. Robertson i7. Robinson, 65 Ala. Am. Rep. 548; Swayze v. Hull, 8 N. 
10, 39 Am. Rep. 17; Schneider V. Local J. L. 54, 14 Am, Dec. 399; King v. 
Union No. 60, etc., 116 La. 270, 40 Raleigh, etc., R. Co., 147 N. C. 263, 
So. 700, 7 Ann. Cas. 868, 5 L.R.A. 60 S. E. 1133, 125 A. S. R. 546, 15 
(N.S.) 891. Ann. Cas. 40; Wilkes-Barre v. Rocka- 

7. Com. V. Sheeran, 145 Ky. 361, fellow, 171 Pa. St. 177, 33 Atl. 269, 

R. C. L. Vol. VI.— 47. 737 
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142. Recall of Public Officer. — ^Provisions for the recall of public 
officers have recently been made in many states. The question has 
already arisen whetJier a contract employing an agent to institute 
and carry out a movement for a recall election against certain officers, 
without disclosing the true motives and real parties behind the move- 
ment, and undertaking to pay necessary expenses therefor, is contrary 
to public policy. The fact that a recall is not contrary to public policy 
does not prevent the condemnation of a contract secretly to finance a 
movement to create a factitious sentiment in favor of recall, without 
divulging the true motives or the real personality behind the move- 
ment. The insidious tendency of the agreement is made manifest by 
the very fact that public knowledge of its existence would tend largely 
to defeat its purpose. The very secrecy enjoined by the contract 
should be held a conclusive badge of corrupt motive. It is patent 
that every secret compact looking to the advancement of private per- 
sonal ends by the financing of a recall is just as inimical to a sound 
public policy as it existed at common law as would be the same course 
of conduct when applied to an election itself, or as would be a contract 
to influence legislation by a secretly paid lobby. There can be no 
sound distinction between a secret contract to influence legislation and 
a secret contract to influence the removal of the noncompliant legis- 
lators. The tendency of both is to corrupt the public service.** 

143. Acceptance of Less than Legal Compensation or Amount of 
Appropriation. — ^The question whether an agreement to accept less 
than the compensation allowed by law is contrary to public policy has 
arisen frequently in connection with the salaries or fees of public offi- 
cers. It has been said that offices are to be granted absolutely without 
any condition. It is not in the power of the grantor to lessen the emol- 
uments which the law has affixed to the discharge of official duties ; it 
matters not to what use the share of emolument, thus carved out, is 
applied. The public will be ill served if the circle within which an 
officer is to be selected is narrowed by a reduction of the legal emolu- 
ments. If these are withdrawn from the incumbent, he may bo placed 
under the temptation of compensating himself by peculation, extortion 
and fraud.** A majority of the decisions are to the effect that an 
agreement by an officer to accept less than the salaries or fees which 
are allowed by law is against public policy.*' This principle is not 
limited to the salaries or fees of public officers. It appUes also to the 
compensation of other persons who perform services for the public. 
Where the amount of such compensation is fixed by statute, it cannot 

50 A. S. R. 795, 30 L.R.A. 393; liv- ll.Faurie v. Morin, 4 Mart. 0. S. 

ingston v. Page, 74 Vt. 356, 52 Atl. (La.) 39, 6 Am. Dec. 701. 

965. 93 A. S. R. 901, 59 L.R.A. 336. 12. Bodenhofer v. Hogan, 142 la. 

Note: 66 Am. Dec. 510. 321, 120 N. W. 659, 134 A. S. R. 418, 

10. Stirtan v. Blethan, 79 Wash. 10, 19 Ann. Cas. 1073 and note. 

139 Pftc. 618, 51 LJl.A.(N.S.) 623. Note: 36 LJt.A.(N.S.) 245, 246. 
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be reduced by any arrangement or contract.** It has likewise been 
declared that an agreement to take less than the amount named in 
an appropriation bill, if the governor will approve it, does not prevent 
one in whose favor the appropriation is made from claiming the 
whole of it, since such agreement is against public policy.** 

144. Breach of Official Duty. — ^It is of course clear that a con- 
tract which induces a public oflBcer to violate his duties to the public 
is against public policy.** It is not necessary that there should be an 
express agreement to that eflfect. The acceptance of private employ- 
ment which conflicts with his public duties may be suflScient. An 
officer's duty is to give to the public service the full benefit of a dis- 
interested judgment and the utmost fidelity. Any agreement or 
understanding by which his judgment or duty conflicts with his 
private interest is corrupting in its tendency. There is no more 
pernicious influence than that brought about through a system of 
commissions paid to public agents engaged in buying public supplies. 
Justice, morality, and public policy unite in condemning such con- 
tracts, and no court will tolerate any suit for their enforcement.** The 
fact that the acceptance of such employment was without fraud and 
without prejudice to the interests of the taxpayers is immaterial. It ia 
of no consequence that no injury or that an actual benefit has resulted 
from such employment. The law will not permit public servants to 
place themselves in a situation where they may be tempted to do 
wrong, and this it accomplishes by holding all such employment, 
whether made directly or indirectly, utterly void.*' 

145. Effect of Private Interest of Public Officer in Contract with 
Public. — ^Another rule intended to prevent infidelity on the part of 
public officers is the one which debars them from contracting with 
the public corporation which they represent or from having a private 
interest in its contracts. The rule is intended to be applied to all 
cases where there would be conflicting interests. In the absence of a 
statute on the subject such a conflict of interest is the test of the dis- 
qualification of an officer by reason of his office to make a contract.** 
A pubUc officer cannot make a contract to regulate his official conduct 
by considerations of private benefit to himself or a third person.** 
Dealings between a public officer and himself as a private citizen, that 

13. Hoffman v. Chippewa County, 16. Findlay v. Pertz, 66 Fed. 427, 31 
77 Wis. 214, 45 N. W. 1083, 8 LJIJL U. S. App. 340, 13 C. C. A. 569, 29 
781. L.R.A. 188. 

14. Lukens v, Nye, 156 Cal. 498, 105 17. Cheney v. Unroe, 166 Ind. 550, 
Pac. 593, 20 Ann. Cas. 158, 36 L.RJL. 77 N. E. 1041, 117 A. S. R. 391. 
(N.S.) 244. 18. Note: 15 L.R.A. 521. 

15. HoweU V. Fountain, 3 Ga. 176, 19. New Haven v. New Haven, etc., 
46 Am. Dec. 415; Harrington v. Craw- R. Co., 62 Conn. 252, 25 Atl. 316, 18 
ford, 136 Mo. 467, 58 A. S. R. 653, 35 LJIJL 256. 

hUA. 477. 

739 



Digitized by 



Google 



f 145 CONTRACTS 6 B. C. L. 

bring him into collision with other citizens equally interested with 
himself in the integrity and impartiality of the officer, are against 
public policy.*^ Although there is authority to the effect that the 
mere fact that a person is a ministerial officer of a public corporation 
does not debar him from making a contract with the officers con- 
trolling its affairs,* it seems to be correct to say that officers of a 
public corporation may not, under any circumstances, use their 
official position for their own benefit, or for the benefit of any one 
except the corporation itself, and they may not represent the corpora- 
tion in any contract or transaction in which they are personally inter- 
ested in obtaining an advantage at the expense of the corporation. In 
such cases it is said that the corporation would not have the benefit of 
their unbiased judgment, as self-interest would prompt them to prefer 
their own advantage to that of the company.* The rule prohibiting 
public officers from being interested in public contracts is embodied 
in the statutes of some states.* The rule is, however, not dependent 
on statute. According to the weight of authority, a contract by a 
board or public body with a member thereof or in which a member 
thereof is interested is unenforceable even in the absence of a statu- 
tory prohibition, although from some of the decisions it is not clear 
whether such contracts are to be regarded as void or voidable. The 
reason is that in such case the member's public duty and his private 
interests are directly antagonistic. It matters not if he did in fact 
make his private interests subservient to his pubUc duties. It is 
the relation that the law condemns, not the results. It might be 
that in a particular case public duty triumphed in the struggle with 
private interests ; but such might not be the case again or with another 
officer, and the law will not increase the temptation or multiply op- 
portunities for malfeasance. Neither will it take the trouble to 
determine whether in any case the result show a wrong or crime, 
but it absolutely and unequivocally refuses its sanction to any con- 
tract of any kind whatever where such relation exists.* This rule 
would seem to be especially appUcable where the member. took part 
in the proceedings whereby the contract was let,^ although some 

20. Goodyear v. Brown, 155 Pa. St. ter Co., 124 Pa. St. 610, 17 Atl. 185, 

614, 26 Atl. 665, 35 A. S. B. 903, 20 3 L.BA. 122. 

L.B.A. 838. Note: 15 LJl.A. 522. 

1. Tippecanoe County Board of 4. Spearman v. Texarkana, 58 Ark. 
Com'rs V. Mitchell, 131 Ind. 370, 30 348, 24 S. W. 883, 22 LJt.A. 885; 
N. E. 409, 15 L.B.A 520. Bay v, Davidson, 133 la. 688, 111 N. 

2. Capital Gas Co. v. Young, 109 W. 25, 119 A. S. B. 650, 9 L.B.A. 
Cal. 140, 41 Pac. 869, 29 L.BA. 463. (N.S.) 1014; Young v. Mankato, 97 

3. Findlay v. Pertz, 66 Fed. 427, 31 Minn. 4, 105 N. W. 969, 3 L.B.A. 
U. S. App. 340, 13 C. C. A. 559, 29 (N.S.) 849 and note. 

L.BA. 188; Berka v. Woodward, 125 Note: Ann. Cas. 1912D 659, 660. 
Cal. 119, 57 Pac. 777, 73 A. S. B. 31, 6. Pickett t?. Wiota School Dist. No. 
45 LJIA. 420; Milford v. Milford Wa- 1, 25 Wis. 551, 3 Am. Bep. 105. 
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courts have declared that the contract is not void on the ground of 
public policy, merely because his vote is necessary to authorize the 
contract.* It has been declared, however, that the fact that the 
member in question did not assume to act as an ofRcer in making the 
contract does not alter the transaction. It is his duty to act and 
he has no right to place himself in a position which deprives the 
public of the benefit of his unbiased judgment. Besides, his position 
upon the board gives him means of information not possessed by 
others, and enables him to exercise an undue influence over the other 
members of the board.' But according to other decisions, such a con- 
tract is valid if free from fraud, and if the member with whom it is 
made does not vote on the proposition and takes no part in behalf of 
the pubUc in making the contract.® 

146. Agreement to Influence Oflicial Action Generally. — ^AU agree- 
ments which tend to introduce personal influence and solicitation as 
elements in influencing action by any department of the government, 
are against public poUcy, as contrary to sound morals and tending 
to inefficiency in tie public service.* Although a contract to pay 
for professional services in fairly placing the facts of a case before 
the officers of government is valid, a promise to pay money in con- 
sideration of the employment of solicitations to influence or secure 
official action in any form whatever, other than by the use of open 
and legitimate evidence or argument, is opposed to public policy.** 
The giving of anything of value to a member of a board to influence 
him in the discharge of a legal duty renders void any contract to the 
validity of which his vote or assent was necessary. This is true where 
money is given to pay him for his time and reimburse him for loss 
sustained by closing his place of business in order to induce him to 
attend a meeting of the board to pass upon a proposed contract.** 
In a jurisdiction in which there is a statutory provision requiring 
designated officers to select the newspaper in which the laws shall 

A corporation is not disqualified to Note: Ann. Cas. 1912D 660. 

bid for a contract to be let by the state 8. Ensley i?. Hollingsworth, 170 Ala. 

furnishing board, by reason of the fact 396, 54 So. 95, Ann. Cas. 1912D 652 

that its business manager, who is not and note. 

a stockholder or officer of the company, 9. Houlton i?. Nichol, 93 Wis. 393, 

and whose salary or position will not 67 N. W. 715, 57 A. S. R. 928, 33 

be in any way affected by the contract, L.R.A. 166. 

was a member of the l^slative assem- 10. Elkhart County Lodge v. Crary, 

bly which passed the act providing for 98 Ind. 238, 49 Am. Rep. 746; Buck v. 

the letting of such contract. State v. Paw Paw First Nat. Bank, 27 Mich. 

Riekards, 16 Mont. 145, 40 Pac. 210, 293, 15 Am. Rep. 189. 

50 A. S, R. 476, 28 L.R.A. 298. 11. Honaker v. Pocatalico Dist. 

6. Sylvester v. Webb, 179 Mass. 236, Board of Education, 42 W. Va. 170, 
60 N. E. 495, 52 LJl.A. 518. 24 S. E. 644, 57 A. S. R. 847, 32 

7. Bay v. Davidson, 133 la. 688, 111 L JI.A. 413. 
N. W. 25, 119 A. S. R. 650, 9 LJI.A. 

(N.S.) 1014. 
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be published, a contract is invalid if it assumes to control the manner 
in which the selection of the newspapers shall be made, and virtually 
attempts to dictate to the public body appointed by law to administer 
the statute a course of action inconsistent with those provisions which 
designate the objects, purposes and policy of the le^ature.** 

147. Compensation for Procuring Contract with Government — 
There is no law forbidding the employment of agents to negotiate 
contracts with the government. It is an employment which is, in 
many cases, peculiarly liable to abuse, and which therefore should 
be narrowly watched, but it is not necessarily illegal or against public 
policy. It is legitimate to lay before the officers authorized to act such 
information as may apprise them of the character and value of the ar- 
ticles oflfered, and enable them to act for the best interests of the public, 
and for such services compensation may be made. Such an agreement 
is valid unless improper means are contemplated to be used or are ac- 
tually used in procuring the contract, or unless the contract itself has 
a tendency to encourage the use of improper means. However, it is 
the highest duty of the courts to place the seal of their condemnation 
upon all subterranean methods of procuring public contracts. It is 
not necessary that it shall appear that actual corruption was resorted 
to, or that it was contemplated. When it is sought to secure, through 
the court, compensation for securing public contracts through any 
other than the most honest, open, and public means, the court will 
repel such a suitor, and lend no assistance to the enforcement of such 
engagements.** There is some authority to the effect that if in a 
contract to employ an agent to sell goods to the public there is no 
reference to corrupt intentions on the part of the agent or to pecuniary 
influences or secret service to be used, the fact that the employment 
of the agent was induced by the influence which he or his friends 
had with the administration or with those whose duty it was to pur- 
chase the goods does not render the employment void ; in other words, 
that an agent of the same political party with the executive or the 
heads of departments, having acquaintances and a reputation which 
would enable him to make an advantageous presentation pf his mer- 
chandise, may be lawfully employed to make such sale, and with 
reference to those qualifications.** But this view is contrary to the 
emphatic declaration of other courts that personal or political in- 
fluence affects the validity of the contract. It has been decided, more- 
over, that a person who has been promised compensation for recom- 
mending a certain article to the public officials cannot recover where it 

12. Brooks v. Cooper, 60 N. J. Eq. 118 Pac. 1056, Ann. Cas. 1913A 294 
261, 26 Atl. 978, 36 A. S. R. 793, 21 and note, 39 L.R.A.(N.S.) 747. 
LJt.A. 617. 14. Lyon v. MitcheU, 36 N. Y. 236, 

13. Kansas City Paper House v. 93 Am. Dec. 502 and note. 
Foley Ry. Printing Co., 85 Kan. 678, 
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appears that he failed to divulge his interest, and ostensibly occupied 
the character of a citizen having no interest other than the public good, 
and that he intended that the opinions expressed by him should have 
the weight of a disinterested opinion, and thereby to mislead the judg< 
ment of the oflBcials he sought to influence.** There is a difference of 
opinion as to the inference to be drawn from the fact that the agree- 
ment provides for contingent compensation. If the fact that payment 
is made to depend upon results renders such an agreement void, it 
must be because the salesman who has a pecuniary interest in the suc- 
cess of his efforts will be presumed to resort to methods which he would 
otherwise avoid. Some courts have declared that such an agreement 
is invalid, because it suggests the use of sinister and corrupt means 
for the accomplishment of the desired end,** although ordinary 
brokerage agreements are not within this rule. But according to 
other courts the fact that the compensation of a salesman, employed 
to sell goods to the public, depends upon his success, may tend to 
show a purpose to use illegal means, or a probability that such means 
will be used, it should not be regarded as conclusive on either point, 
and should not of itself be deemed to characterize the employment as 
illegal.*' 

148. Restricting Official Discretion. — ^An agreement which controls 
or restricts, or tends or is calculated to control or restrict, the free 
exercise of a discretion for the public good vested in one acting in a 
public official capacity, is illegal and reprobated by the courts, so that 
no redress can be given to a party who sues for himself in respect of 
it.** Similarly, public boards will not be permitted to make any 
agreement among themselves, or with others, by which their public 
action is to be or may be restrained or embarrassed, or its freedom 
in any wise affected or impaired. The public for whom they act 
have the right to their best judgment after free and full discussion 
and consultation among themselves of and upon the public matters 
intrusted to them, in the session provided for by statute. This can- 
not be when the members, by pre-engagement, are under contract 
to pursue a certain line of argument or action, regardless of whether 

16. Note: Ann. Cas. 1913A 298. Horse Assoc., 58 N. J. L. 627, 34 AtL 

16. Elkhart County Lodge v. Crary, 1070, 55 A. S. R. 614. 

98 Ind. 238, 49 Am. Rep. 746. In Brush v. Carbondale, 229 HI. 144, 

Note: Ann. Cas. 1913A 298. 82 N. E. 252, 11 Ann. Cas. 121, a 

17. Kansas City Paper House v. contract by a citizen to assist a city 
Foley Ry. Printing Co., 85 Kan. 678, in an action to test the validity of cer- 
118 Pac. 1056, Ami. Cas. 1913A 294, tain liquor Heonses was held not one 
39 L.RA.(N.S.) 747 and note. the tendency of which is improperly to 

18. Schneider v. Local Union No. influence the judgment of a public 
60, 116 La. 270, 40 So. 700, 114 A. official in the performance of his du- 
8. R. 549, 7 Ann. Cas. 868, 5 L.R.A. ties, and not contrary to public policy. 
(N.S.) 891; Hope v. Linden Park 
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that will be conducive to the public good.*^ As public office in a 
city is a public trust to be administered for the equal benefit and 
advantage of all the citizens of the municipality, the governing body 
will not be permitted to contract at any time so as to deprive itself of 
the free exercise of its judgment and discretion in providing for 
what may afterwards turn out to be the best interest of all citizens 
alike; and especially will it not be allowed by an obligatory agree- 
ment, even for a valuable consideration, to discriminate in favor of 
one citizen or class of citizens as against another entitled to equality 
of privilege and benefit. Such agreements are, therefore, contrary to 
the true principles upon which society is founded, and subversive of all 
well-regulated government.*^ It will not do to say of such a contract 
that it must be assumed to have been reasonable in view of the actual 
condition and wants of the municipality, and of its probable growth 
and future needs. What would be thought proper during a particular 
year might be found worse than useless the next, and no official pre- 
science could determine with absolute or even tolerable certainty what 
changes a few years might work. Indeed, it is impossible to predicate 
reasonableness of any contract by which the governing authority abdi- 
cates any of its legislative powers, and precludes itself from meeting in 
the proper way the emergencies that may arise. Those powers are con- 
ferred in order to be exercised again and again, as may be found need- 
ful or poUtic, and those who hold them in trust to-day are vested with 
no discretion to circumscribe their limits or diminish their efficiency, 
but must transmit them unimpaired to their successors.* 

149. Contributing to Cost of Public Improvement Generally. — ^As 
has been stated, a contract will not be sustained if it tends to restrain 
or control the judgment of public officers, which must always be 
impartial. But all promises of individuals to pay a portion of the 
expenses of pubUc improvements do not necessarily fall within the 
principle, and may not be void. The validity of the particular con- 
tract will depend, of course, upon whether it has the evil tendency to 
influence the officer in the discharge of his public duty by trammeling 
his judgment in matters about which he should be left free to act as 
the public interest alone may dictate or require. It seems that the 
agreement is invalid if the influence of the promise of separate and dis- 
tinct advantage deprived the officers of the power of exercising a free, 
disinterested, and unbiased judgment. Any influence from any 
quarter, created by the promise of a sum of money, to induce them 
so to contract, and to yield to particular terms, with a view to benefit 
separate and individual interests, operate as an injury to the public, 

19. McCortle v. Bates, 29 Ohio St. L.R.A.(N.S.) 589. 

419, 23 Am. Rep. 768. 1. Gale v. Kalamazoo, 23 Mich. 344, 

20. Edwards v. Goldsboro, 141 N. C. 9 Am. Rep. 80. 
60, 63 S. E. 652, 8 Ann. Cas. 479, 4 
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and render the contract void. It has been said, moreover, that it is not 
a satisfactory excuse to say that when the agreement was entered into 
the officers had come to the opinion that the location in question was 
the best for the interests of the public, because such an opinion might 
be changed by new views and new offers.* The last statement is, how- 
ever, contrary to a decision to the effect that the agreement is not con- 
trary to public policy when the board has previously exercised its judg- 
ment and determined the desirability of a new public building, but is 
unable to proceed with the enterprise until money is provided to pur- 
chase a site. In such case there is nothing inconsistent with the free, 
honest, and impartial exercise of official discretion for a board of educa- 
tion to regulate its actions to some extent with reference to the amount, 
value, and character of voluntary contributions, whether made or 
promised.* 

150. Street Improvements. — ^As public improvements must be made 
for the benefit of the public, there would seem to be no doubt that 
a contract intended to induce public officials to make improvements 
which really subserve private interests is invalid. This question has 
been frequently adjudicated in connection with street improvements. 
For instance, it has been declared that the idea of making a contract 
to promote the levying of a public assessment, not for the purpose of 
securing to the public a needed improvement, but for the purpose of 
enabling a paving company to get a job, is against the public interest, 
and any contract by which parties agree to obtain ordinances by solici- 
tation, and by the exercise of influence upon public officials, cmd with 
a view of obtaining contracts which result in the end from the passage 
of such ordinances, is against public policy, and will not be enforced 
by the courts.* It has also been decided that an agreement by a high- 
way contractor to pay those who petitioned for the improvement and 
undertook to pay a certain percentage of its cost, all that portion of 
such percentage which exceeds a specified amount, in consideration 
of certain privileges with respect to the use of their land during 
performance of the work, is void as against public policy, where such 
agreement became necessary to enable the petitioner to secure such 
percentage to make the improvement possible.^ Other agreements 
which have been condemned by a majority of the courts are those 
involving a promise by some of the abutting owners along a street 
to induce other abutting owners to sign a petition for its improve- 
ment. It has been pointed out that the municipal council would be 

2. Edwards v. Ooldsboro, 141 N. C. 4. Crichfidd v. Bermudez Asphalt 

60, 63 S. E. 652, 8 Ann. Cas. 479, 4 Pav. Co., 174 HI. 466, 61 N. E. 662, 

L.R.A.(N.S.) 589. 42 LJIA. 347. 

8. Kansas City School District v. 6. Walsh v. Hibberd, 122 Md. 168, 

Sheidley, 138 Mo. 672, 40 S. W. 656, 89 Atl. 396, 60 LJl.A.(N.S.) 396 and 

60 A. S. R. 676, 37 LJl.A. 406. note. 
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controlled to a considerable extent by the wishes of the property 
owners. The nearer they approached to unanimity in favor of the 
work the more likely the council would be to order it to be done. 
It has accordingly been declared that any arrangement or combination 
among the parties applying, whereby a few individuals, desirous of 
causing the grading and paving to be done, procured the signatures of 
others to the application by paying them a consideration therefor, 
either directly or indirectly, is a fraud in the law, and contrary to 
public policy.* But a contract to pay a lawyer, who is also the chair- 
man of a political party, a certain sum to appear before the street 
commissioners and advocate the laying out of a street through land 
of the promisor, and to get as much as he can as damages therefor, is 
not against public policy.' 

151. Contributing to Cost of Street Improvements. — ^In some cases 
the view has been adopted that an offer to contribute to the expenses 
of street improvements is calculated to influence the judgment of the 
public authorities in determining whether the improvement should 
be made, and that this influence is inimical to the public interests 
But these cases seem to be opposed to a majority of the decisions on 
the subject, which are to the effect that such a contract is not invalid 
if it does not hold out any personal advantage to the public officials. 
Such a promise, it has been observed, operates to make more favorable 
to the public interests the conditions under which the judgment of the 
public oflicials is to be exercised. Where the amount of expense is so 
great that the undertaking is dropped, a public gain is lost by reason of 
this unfortunate obstacle. If the expense can in any way be reduced, 
so that the balance, after weighing these counter-considerations, is in 
favor of the benefit over the burden, then the public reap the advan- 
tage. It seems to follow that an offer to diminish the expense which 
would fall upon the public is a gain and not a loss to the public. It is 
of course apparent, that if the public improvement would have been 
executed without the intervention of the offer, the offer diminishes the 
amount which would otherwise have to be raised by tax. It may be 
observed that, if it should be held that an offer to contribute money 
is opposed to public policy, it must follow that a donation of land 
must stand upon the same footing. The acceptance of public high- 
ways which have been dedicated would come under the ban of such 
a doctrine. The very same argrmient could be employed against it, 
namely, that if it had been necessary to condemn the route and assess 
the cost upon neighboring owners and upon the public, the street 
might not have been opened, and so the burden of maintaining it 
would not have been imposed upon the public. The fact that private 

6. Doane v. Chicago City R. Co., 160 Note: 50 LJl.A.(N.S.) 396 et aeq. 
m. 22, 45 N. E. 507, 35 L.R.A. 588; 7. Barry v, Capen, 151 Mass. 99, 23 
Maguire t;. Smock, 42 Ind. 1, 13 Am. N. E. 736, 6 L.R.A. 808. 
Rep. 353. 
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individuals would be benefited by the improvement, and that they 
therefore should offer to bear a portion of the expense, would make 
the improvement none the less a public one, or one that the public 
officials should not then make, because of the offer.^ 

152. Location of Public Building. — ^Every court in the land would 
doubtless assent to the proposition that any contract, made chiefly 
in contemplation of private advantage, for the purpose of securing the 
location of a building in which the public has an interest, or for 
the purpose of preventing its removal when the necessities of business 
or the public interest demand it, tends to the injury of the public 
service, and is therefore void ; that the tendency of these contracts is 
improperly to influence public servants, and to subordinate the public 
welfare to private gain ; and that even the making of them should be 
prohibited where they induce individual interest to overbear the public 
welfare.* It is perfectly clear that as in locating his office a public 
officer is bound to exercise his judgment for the public benefit, any 
contract for the sale of this exercise of his judgment for his private 
emolument interferes with the discharge of his official duties and is 
void.^* A provision in a contract with municipal authoriti^ for the 
erection of a market-house that there shall be no other public market- 
house in the city during a specified number of years is likewise against 
public policy.^^ Moreover, it has been said that any contract made 
for the purpose of securing the location of a public office, such as a 
post office, in any certain part of a city or elsewhere, or which pre- 
vents, or tends to prevent, the change or removal of such office, when 
the necessities of business or the interest of the public demand such 
change or removal, is opposed to public policy, and void, as tending 
to the injury of the public service, and as subordinating the public 
welfare to individual convenience or gain.*' It is true that there is 
some authority for the view that where it does not appear that im- 
proper means were adopted or personal influence used a contract re- 
lating to the location of a public building may be upheld notwith- 
standing the fact that it is susceptible of the interpretation that per- 
sonal influence was to be used. But in reaching this conclusion there 
has evidently been a failure to take into consideration the rule ap- 
proved by the weight of judicial opinion that contracts of this char- 
acter are not void because of the conclusion that corruption and wrong- 
doing and undue influence would be the certain result thereof, but on 

8. Long V. Battle Creek, 39 Mich. 83 Am. Dec. 69; Benson v. Bawden, 
323,33Am.R€p. 384; State V.Orange, 149 Mich. 584, 113 N. W. 20, 13 
54 N. J. L. Ill, 22 Atl. 1004, 14 L.RA.(N.S.) 721. 

L.R.A. 62 and note. 11. Gale v. Kalamazoo, 23 Mich. 

9. Elkhart County Lodge v. Crary, 344, 9 Am. Rep. 80. 

98 Ind. 238, 49 Am. Rep. 746. 12. Woodman v. Innes, 47 Kan. 26, 

Note: 4 L.R.A.(N.S.) 589. 27 Pac. 126, 27 A. 8. R. 274. 

10. Spence v. Harvey, 22 Cal. 336, 
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account of the recognition of the corrupting tendencies of such con- 
tracts.^* 

153 > Contributing to Cost of Public Building.— Without denying 
the fact that there may be circumstances under which contributions 
to the expense of erecting a public building might be lawful and 
proper to be considered in determining the best location for the pub- 
lic, some courts have declared that the donation of money must not 
be the inducement to the selection of a site apart from the public 
interests concerned. The argument urged against the validity of 
contracts tending to influence the location of public buildings is that 
the administrative ofiicers charged with the duty of procuring a site 
are bound by virtue of their office to exercise their best judgment in 
procuring a location which will be most advantageous to the pubhc, 
and hence it would be contrary to public policy to allow them to be 
influenced by external aid.** But the weight of authority is in favor 
of the validity of a contract the object of which is to influence the 
location of a public building by contributing money or property into 
the public fund on condition that the building shall be located at a 
particular place, even though the officers in charge of the construction 
of the building have not express legislative sanction to receive con- 
tributions. This conclusion would seem to presuppose that there is 
no improper motive or corrupt conduct and that the benefit of the 
contribution inures to the public and not to the administrative 
officer.** It has been said that the propriety of any particular loca- 
tion of public buildings may depend, in some measure, upon the sum 
propoised to be given by the citizens of any place. The public interest 
obviously requires that such location should be made with a view to all 
the circumstances, and the greater or less burden to the whole state 
would be an important circumstance to be taken into consideration, 
in determining between several places, in other respects equally con- 
venient. The increased value of the property in the vicinity of public 
buildings would seem to require that those who are benefited rfiould 
contribute some part of this increase, for the purpose of erecting them, 
rather than that the whole advantage should accrue to them, and the 
expense be wholly borne by the citizens generally.** In some in- 
stances the law under which the administrative officers act empowers 
them not only to erect public buildings, but to receive donations to 
aid in erecting the structures. In such cases contributions made on 

18. Elkhart County Lodge v. Crary, note, 4 LJl.A.(N.S.) 589 and note. 

98 Ind. 238, 49 Am. Rep. 746; Hare 15. Notes: 14 L.R.A. 62; 8 Ann. 

V. Phaup, 23 Okla. 575, 101 Pac. 1050, Cas. 484, 485. 

138 A. S. R. 852. 16. State Treasurer «. Ctosb, 9 Vt 

14. Edwards v. Goldsboro, 141 N. C. 289, 31 Am. Dec. 626. 
60, 53 S. E. 652, 8 Ann. Cas. 479 and 
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condition that the building should be erected at a particular place 
constitute valid agreements when accepted by the public officers.^* 
154. Agreements of Quasi Public Servants. — ^The efGiciency of the 
public service requires the extension to the contracts of quasi-public 
servants of the principles governing contracts affecting the conduct 
of public officials. This is so to the extent, at least, that when the 
public interests are brought in conflict with the private interests of 
public service corporations or of private individuals with whom such 
companies deal, such private interests must yield to those of the public. 
It follows that the public has a right to say that such companies shall 
not be permitted to make any contract which would prevent them 
from serving the public properly.^^ Therefore, where a corporation 
like a railroad company has granted to it by charter a franchise 
intended in large measure to be exercised for the public good, the due 
performance of those functions being the consideration of the public 
grant, any contract which disables the corporation from performing 
those functions, or which undertakes, without the consent of the 
state, to transfer to others the rights and powers conferred by the 
charter, and to relieve the grantees of the burden which it imposes, 
is according to the weight of authority a violation of the contract with 
the state, and is void as against public policy.** An agreement by a 
corporation, which thus hampers its power to perform a public duty 
imposed upon it by its charter, is against public policy and void. 
A contract whereby a corporation abandons a public duty will not 
be enforced. Where a railroad company, or a street railway com- 
pany, has, under its charter, a franchise, which was intended, in large 
measure, to be exercised for the public good, any contract with an in- 
dividual or private corporation which disables it from the exercise 
of such franchise, or limits it in the exercise thereof to the injury 
of the public, is void as against public policy.*^ Within this rule are 
contracts by public service corporations either restricting their service 
to a part of the public or granting exclusive privileges such as would 
hamper them in serving the public impartially.* Likewise the right 
of a majority in interest of the owners of a vessel to control its man- 
agement is charged with the duty to retain and exercise it not only 
for the benefit of all the owners, but others whose property and lives 
may be involved, and an agreement to surrender such control per- 

17. Notes: 4 L.R.A.(N.S.) 592; 8 20. Doane v. Chicago City R. Co., 
Ann. Cas. 485. 160 lU. 22, 45 N. E. 507, 35 L.RA. 

18. Pueblo, ete., R. Co. v. Taylor, 6 588. 

Colo. 1, 45 Am. Rep. 512. 1. Pueblo, etc., R. Co. v. Taylor, 6 

19. VisaJia Gas, etc., Co. v. Sims, Colo. 1, 45 Am. Rep. 512; Louisville, 
104 Cal. 326, 37 Pae. 1042, 43 A. S. R. etc., R. Co. v. Pittsburg, etc., Coal Co., 
105; Brunswick Gas Light Co. v. Unit- 111 Ky. 960, 64 S. W. 969, 94 A. S. 
ed Gas, etc., Co. 85 Me. 532, 27 Atl. R. 447, 55 L.R.A. 601; Kettle River R. 
525, 35 A. S. R. 385 and note. Co. v. Eastern R. Co^ 41 Minn. 461, 
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manently or indefinitely is inconsistent with the trust which the law 
implies and imposes, and is void as against public policy.* 

155. Personal Benefit of Officer of Public Service Corporation* — ^In 
order that these rules may be effective, it is necessary to go a step 
further and apply them to contracts whereby a personal benefit is 
derived by officers of public service corporations. An illustration of 
this statement may be found in the decisions dealing with contracts 
from which officers of railroad companies are to derive a personal 
benefit for influencing the location of railroad routes or railroad sta- 
tions. The point to be emphasized is that the conclusions reached in 
these decisions are not governed by the question whether similar con- 
tracts by a railroad company are valid — a question with respect to 
which the decisions are not entirely harmonious.* However it may 
be in a case where the contract is by the corporation for its own bene- 
fit, there appears to be no dissent from the proposition that a contract 
for the personal benefit of an officer of the corporation tends to bring 
about a breach of duty not only to the corporation but to the public. 
In such cases it is not necessary that affirmative proof should be made 
that the corporation is prejudiced or that some public interest is being 
injured. It is sufficient that the contract by its terms and in its effect 
would tend to produce that result, and would be offering an improper 
inducement for the exercise of discretion which should be honestly and 
faithfully exercised with a view to the protection of public and private 
interests, and should not be hampered by any consideration of personal 
pecuniary gain. It is not, as the authorities say, so much what the ef- 
fect actually is, as what it is likely to be, and what the tendency of such 
contracts would be ; that the policy of the courts is to remove from all 
cases where parties are called upon to exercise discretion involving 
public and private interests the element of temptation to improper ac- 
tion occasioned by mercenary motives.* 

156. Agreement by Person Assuming to Represent the Public — 
The principles governing the conduct of public and quasi-pubhc serv- 
ants have to some extent been applied to the contracts of persons who 
assume to represent the public. For instance, abutting property own- 
ers, who sign a petition for a street improvement and thus put in 
motion the legislative action of the common council, are to a certain 

43 N. W. 469, 6 L.R.A. 111; Sammons 8. See Radjioads. 

V. Kearney Power, etc., Co., 77 Neb. 4. McCowen t?. Pew, 153 Cal. 735, 96 

580, 110 N. W. 308, 8 L.R.A.(N.S.) Pae. 893, 15 Ann. Cas. 630 and note, 

404; Commercial Union Tel. Co. v. 21 L.R.A.(N.S.) 800; Peckham v. 

New England Tel., etc., Co., 61 Vt. 241, Lane, 81 Kan. 489, 106 Pac. 464, 19 

17 Atl. 1071, 15 A. S. R. 893, 5 L.R.A. Ann. Cas. 369, 25 L.R.A.(N.S.) 967 

161. and note; McGuffin v. Coyle, 16 Okla. 

2. Smith-Green Co. v. Bird, 96 Me. 648, 85 Pac. 954, 86 Pac. 962, 6 

425, 52 Atl. 910, 90 A. S. R. 352 and LitA.(N.S.) 524 and note, 
note. 
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extent charged with a duty to the public. As the rights of third 
persons and of the general public are thus affected by the. action of 
the property owners who sign the petition, they have no right to sell 
their signatures thereto. Public policy requires the unbiased and 
uninfluenced judgment of such signers.* A similar question is 
whether a person who, under statutory authority, has commenced a 
proceeding for the establishment of a highway may make an agree- 
ment for its abandonment in consideration of money to be paid to 
him. A negative answer has been given to this question. It has been 
pointed out that the proceeding is not for his benefit. It is a proceed- 
ing by the state for the benefit and advantage of all the people of the 
state, and the petitioner acquires no special rights or advantages by it. 
In so far as his efforts are instrumental in procuring the establishment 
of the highway, he acts for the public. There is no difference in prin- 
ciple between such a proceeding and one instituted by a public officer. 
The highest considerations of public policy demand that all duties in 
which file state and public are concerned shall be performed with fidel- 
ity ; and no man who has once assumed the performance of such duties 
should be permitted to make the question whether he will continue 
in their performance a matter of private speculation.* 

Contracts Affecting Administration of Justice 

157. Generally. — ^Another class of contracts in reference to which 
the courts are agreed that they are contrary to public policy are con- 
tracts which have a tendency to obstruct or interfere with the adminis- 
tration of justice.' All agreements relating to proceedings in the 
courts, civil or criminal, which uay involve anything inconsistent 
with the full and impartial course of justice therein, are void, though 
not open to the charge of actual corruption. This is true regardless 
of the good faith or intent of the parties at the time the contract was 
entered into, or the fact that no evil resulted by or through the con- 
tract. In other words, all agreements for pecuniary consideration to 
control the regular administration of justice are void as against public 
policy, without reference to the question whether improper means are 
contemplated or used in their execution. Such agreements are evil 
in their tendency and therefore it is the policy of the law to discour- 
age them by consistently holding them void.® 

158. Conduct of Judiciary. — ^With respect to contracts that involve 
considerations which may affect the impartiality of a magistrate, 

6. Doane v. Chicago City R. Co., 160 L.R.A. 371; Lindsay v. Smith, 78 N. 

111. 22, 45 N. E. 607, 36 LJEI.A. 688. C. 328, 24 Am. Rep. 463; Barron v. 

6. Jacobs V. Tobiason, 66 la. 246, 21 Tucker, 63 Vt 338. 38 Am. Rep. 684. 
N. W. 690, 64 Am. Rep. 9. 8. Brown v, Colnmbas First Nat. 

7. Goodrich V. Tenney, 144 HI. 422, Bank, 137 Ind. 655, 37 N. E. 168, 24 
33 N. E. 44, 36 A. S. R. 469, 19 L.R.A. 206. 
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public policy requires that they shall be declared void, and they are 
equally futile as the basis of an action or of a defense. The law ap- 
plies the general principle to all contracts which embody this potential 
danger to the public interests. No contract is valid which nmkes the 
payment of fees to a judicial officer in any. way dependent on his de- 
cision between the parties. Accordingly a contract that a judicial 
officer shall receive no compensation for his services unless the party 
is successful, or until he collects from his adversary, is against public 
policy and void.* For similar reasons a contract whereby a justice 
of the peaxse agrees to charge smaller fees in suits to be brought be- 
fore him by a certain corporation than are prescribed by statute, and 
that such fees shall not be collected unless paid by the defendants to 
the corporation, is contrary to public policy and void. Likewise a 
contract by a justice of the peace to make an arrest for a pecuniary 
consideration contingent on the amount of property that may be 
recovered of a person who is charged with larceny by an affidavit filed 
with such justice is void on grounds of public policy, even if the pro- 
ceeding before the justice can be merely a preliminary examination. 
The fact that the justice of the peace has in reality no jurisdiction of 
the case will not prevent a contract by him to secure the arrest of a 
person against whom a prosecution has been instituted before him 
from being against public policy. It is the tendency of the contract, 
and not its binding obligation to wrong, which the courts consider.** 
159. Ousting Jurisdiction of Court — ^There is no doubt of the gen- 
eral principle that parties cannot by contract oust the ordinary courts 
of their jurisdiction. That has been decided in many cases.** After 
a right has accrued or an obligation has been incurred, a party may 
waive his rights or refuse and neglect to enforce them, or he may by 
contract bind himself to submit the matter to arbitration or other 
special remedy. But although it is permissible to submit to arbitra- 
tion pending lawsuits or existing differences, it is not permissible for 
persons to stipulate in advance that in the event of differences arising 
in the future they will deny themselves the right to resort to the courts 
for their settlement. The whole state has an interest in all its in- 
habitants, and it is to its interest that the rights of all should be pro- 
tected and enforced according to the course of jurisprudence it has 
provided ; that for that reason its courts are always open for the redress 
of wrongs, and no person can by contract deprive himself in advance 
of the right to appeal to them. This principle has been extended to 
an agreement to submit to arbitration controversies which may arise 

9. Watson v. Fales, 97 Me. 366, 54 etc., Co., 106 La. 621, 31 So. 172, 87 
Atl. 853, 94 A. S. R. 504. A. S. R. 309; Kansas City First Nat. 

10. Brown v. Columbus First Nat. Bank v. White, 220 Mo. 717, 120 S. 
Bank, 137 Ind. 655, 37 N. E. 158, 24 W. 36, 132 A. S. R. 612, 16 Ann. Cas. 
L.R.A. 206. 889. 

11. State V. North American Land, 
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between the parties. If two parties enter into a contract, for a breach 
of which in any particular an action lies, they cannot make it a 
binding term that in such an event no action shall be maintainable, 
but that the only remedy shall be by reference to arbitration. Wheth- 
er this rule rests on a satisfactory basis may well be questioned; but 
it has been so long settled that the courts are unwilling to disturb it. 
As a reason for the distinction between cases where the agreement 
that the decision of designated persons shall be conclusive is made 
after a dispute has actually arisen, and cases where it is made prior 
to the existence of any controversy, it has been said that the right of 
the parties to revoke an agreement to submit to arbitration and ap- 
peal to the courts for redress, is one which cannot be abridged by an 
agreement made before either party can know what the nature of the 
controversy will be.*' It has even been declared that an agreement 
for arbitration which ousts the courts of jurisdiction of some, though 
not all, of the questions that may grow out of a contract between the 
parties, is unenforceable.** This view is perhaps not in harmony with 
the tendency of the later decisions to narrow rather than enlarge the 
operation and eflFect of prior decisions limiting the power of contract- 
ing parties to provide a tribunal for the adjustment of possible differ- 
ences without a resort to courts of law. The modern view is that 
it is allowable for parties to make such agreements in reference to 
preliminary and incidental matters of dispute, so long as they retain 
the right to appeal to the courts for the determination of any sub- 
stantive question of liabihty.** The distinction between the two 
classes of cases is marked and well defined. In one case, parties under- 
take by an independent covenant or agreement to provide for an ad- 
justment and settlement of all disputes and differences by arbitra- 
tion, to the exclusion of the courts ; and in the other they merely, by 
the same agreement which creates the liability and gives the right, 
qualify the right, by providing that before any right of action shall 
accrue, certain facts shall be determined, or amounts and values 
ascertained; and this is made a condition precedent, either in terms 

12. Holmes v, Richet, 56 Cal. 307, See also Arbitratiok and Award, 

38 Am. Rep. 54; Hancock v. Taden, vol. 2, p. 360 et seq, 

121 Ind. 366, 23 N. E. 253, 16 A. S. 13. Hartford F. Ins. Co. v. Hon, 66 

R. 396, 6 L.R.A. 576; Order of Chosen Neb. 555, 92 N. W. 746, 103 A. S. R. 

Friends v. Forsinger, 125 Ind. 52, 25 725, 60 L.R.A. 436. 

N. E. 129, 21 A. S. R. 196, 9 L.R.A. 14. Mittenthal v. Mascagni, 183 

501; State v. North American Land, Mass. 19, 66 N. E. 425, 97 A. S. R. 

etc., Co., 106 La. 621, 31 So. 172, 87 404, 60 L.R.A. 812; Myers v. Jenkins, 

A. S. R. 309; Hartford F. Ins. Co. v. 63 Ohio St. 101, 57 N. E. 1089, 81 A. 

Hon, 66 Neb. 555, 92 N. W. 746, 103 S. R. 613; Borgnis v. Talk Co., 147 

A. S. R. 725, 60 LJIA. 436; Myers v. Wis. 327, 133 N. W. 209, 37 L.R.A. 

Jenkins, 63 Ohio St. 101, 57 N. E. (N.S.) 489. 

1089, 81 A. S. R. 613. Note: 8 A. S. R. 922. 

Note: 8 A. S. R. 922, 923. 
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or by necessaxy implication.** It has thus been held with reference to 
building contracts which provided that disputed questions should be 
submitted to the architect, and that payment should not be made 
without his certificate ; also in railroad contracts providing that ques- 
tions in difference should be determined by the engineer; also in 
insurance contracts providing that the amount of loss should be de- 
termined by arbitrators.** It may be said, then, that jurisdiction can- 
not be conferred upon courts by contract, and it cannot be taken 
away by contract; but in certain cases a party may be estopped by his 
contract from invoking the jurisdiction and aid of a court in his 
behalf." 

160. Agreement Affecting Remedy. — ^In some decisions it has been 
declared that conditions precedent annexed to a contract are to be 
regarded as modifications of the contract, and not of the remedy, and 
are such as the parties may lawfully agree to impose ; but that the rule 
is otherwise as regards stipulations concerning the remedy, which 
does not depend upon contract, but is created and regulated by law. 
As the law, and not the contract, prescribes the remedy, parties have 
no more right to enter into stipulations against a resort to the courts 
for their remedy in a given case than they have to provide a remedy 
prohibited by law. Such stipulations assume to divest the courts of 
their established jurisdiction, and as conditions precedent to an appeal 
to the courts they are void, not, however, upon considerations of 
public policy alone, but because the greatest inconvenience would 
result in requiring courts and juries to apply different rules of law to 
different cases, in the conduct of suits, in matters relating mainly to 
the remedy, according to the stipulations of parties in forming and 
diversifying their contracts in regard to remedies. This rule has 
been applied to a stipulation narrowing the area within which suits 
shall bie brought.*® To what extent this view would be adhered to is 
not clear. An attempt to narrow the area within which suits shall be 
brought has recently been declared to be analogous to a provision 
for the arbitration of incidental and subsidiary questions.** 

161. Rules of Evidence. — ^It is not clear whether parties may, by 
their stipulations inserted in a contract, make a rule of evidence by 
which the courts must be bound in litigation subsequently arising 
under such contract. On principle there would seem to be no ob- 
jection, in ordinary cases, to a contract stipulating that a certain 
class of evidence may be received or excluded, as the case may be. 
Thus, to avoid the peril and uncertainty of parol evidence, a prin- 

15. Holmes v. Richet, 56 Cal. 307, 101, 57 N. E. 1089, 81 A. S. R. 613. 
38 Am. Rep. 54. 18. Note: 8 A. S. R. 922, 923. 

16. Pacaud v. Waite, 218 HI. 138, 19. Mittenthal v. Mascagni, 183 
75 N. E. 779, 22 L.R.A.(N.S.) 672. Mass. 19, 66 N. E. 425, 97 A. S. R. 

17. Myers v. Jenkins, 63 Ohio St. 404, 60 L.RA.. 812. 
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cipal may no doubt stipulate that he will not be bound by a con- 
tract made by his agent, unless reduced to writing and signed ; or, in 
other words, that none but written evidence of the contract shall be 
received. He may so conduct himself as to waive this stipulation in 
a particular case; but, in the absence of any waiver or fraud on his 
part, he is entitled no doubt to its benefit as a rule of evidence. How- 
ever, in the light of existing authority, it may be said that a stipula- 
tion in a contract that certain evidence only shall be admissible in 
case of litigation subsequently arising under such contract cannot be 
allowed to control the action of the court in the admission of or in 
the effect to be given to evidence. Courts will not permit the course 
of justice, upon trials before them, to be contracted about in such man- 
ner as to defeat the ends to be subserved by such trials. The parties to 
the contract cannot agree to oust the courts of jurisdiction over such 
contract. This rule applies where the operation of a clause requiring 
direct and positive proof would, in effect, preclude the court from 
jurisdiction, and bar a recovery. They may contract in relation to a 
condition precedent before bringing suit, or in relation to anything 
going to the remedy, but not to the right of recovery itself.*^ Within 
this rule appears to be a provision to the effect that after the alleged 
cause of action has accrued one of the parties shall be the sole and ex- 
clusive judge of its existence and extent. Public policy, it has been 
said, will not permit a party's ez parte acts to be made conclusive evi- 
dence of the existence of his own cause of action, though there is no 
objection to the making of such acts prima facie evidence thereof.^ 
162. Suppression of Evidence. — ^The authorities are to the effect 
that alL contracts to suppress testimony that is competent and rele- 
vant in a judicial investigation are contrary to public policy. Such 
contracts tend to obstruct the due course of justice and are invalid.* 
All agreements to pay money to stifle or suppress evidence, or to give 
evidence in favor of one side only, or not to appear as a witness in a 
civil suit are absolutely null and void, as contracts obstructing or 
interfering with the administration of public justice, and as being 
contrary to the public policy of the law.* It has been said that there 
is no difference in principle between a contract to keep a witness out 
of the way and an agreement to suppress and get from the archives 
or offices of the government a deposition, knowledge of which may 
be important to the government. An agreement to pay the traveling 
expenses of an employee in evading the process of summons of a 

20. Utter v. Travelers' Ins. Co., 65 299, 6 Am. Dec. 566; Smith v. Hart- 
Mich. 545, 32 N. W. 812, 8 A. S. R. seU, 150 N. C. 71, 63 S. E. 172, 22 
913 and note. L.R.A(N.S.) 203; Cobb v. Cowdery, 

1. Fidelity, etc., Co. v. Eickhoff, 63 40 Vt. 25, 94 Am. Dec. 370. 
Minn. 170, 65 N. W. 351, 56 A. S. R. Note: 97 A. S. R. 148. 

464, 30 L.R.A. 586. 3. Lindsay v. Smith, 78 N. C. 328, 

2. Cameron v. McFarland, 4 N. C. 24 Am. Rep. 463. 
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court for the employer's benefit, and at his request, is likewise against 
public policy, and cannot be recovered upon.* 

163. Giving Information or Testimony. — ^Unlike an agreement to 
suppress evidence, an agreement to give information in regard to evi- 
dence is perfectly valid,* unless it involves a breach of duty on the 
part of the person who makes the agreement.* But with respect to 
an agreement whereby one undertakes to testify to facts within his 
knowledge, the question has arisen whether he may be promised com- 
pensation greater than the regular witness fees. It has been decided 
that where a witness is amenable to process, an agreement to com- 
pensate him in an amount in excess of the legal fees, for attending 
as a witness and testifying only as to facts within his knowledge, is 
aontrary to public policy and void, and that were it otherwise, and 
witnesses might be allowed to make terms for testifying, there would 
be room for oppressive conduct and for corruption. There may be a 
further consideration, in which case an executory promise for extra 
compensation will be upheld ; as if the witness is about to go abroad 
at the time he may be wanted to attend court, and agrees that he will 
remain and give up his journey, and is summoned; or, living at a 
distance from the place of the court, so that his deposition could be 
taken, agrees that he will attend in person. In these and the like cases 
the promise is one for indemnity.' So where an expert is employed 
to testify and the employment involves special work in preparing for 
the trial, there would seem to be nothing illegal in a contract to pay 
him extra compensation, though it has been declared to be otherwise 
where the subject of his testimony involves no special preparation.^ 
Of course, contracts to testify for a sum made to depend on the re- 
covery, or the amount of it, oflfering as they do enticement to perjury, 
and so tending to pervert the course of justice, are forbidden in the 
case of ordinary witnesses,* as well as in the case of experts.^* But 
ordinarily the objectionable feature of contracts to testify, even in the 
case of ordinary witnesses, appears to consist merely of the extra 
compensation. At least where it does not appear that he is to receive 
more than the ordinary witness fees, one who promises to testify 
agrees to do what is entirely proper for him to do, and that which the 
law would compel him to do without any agreement. Standing alone, 
as a rule, such an agreement would not be a sufficient consideration 

4. Note: 94 Am. Dec. 376. 7. Notes: 97 A. S. R. 150; 30 

5. Wood V. Casserleigh, 30 Colo. L.R.A.(N.S.) 279. 

287, 71 Pac 360, 97 A. S. R. 138 and 8. Note: 30 L.R.A.(N.S.) 281, 282. 

note; Cobb v. Cowdery, 40 Vt. 25, 94 9. Smith v. Hartsell, 150 N. C. 71, 

Am. Dec. 370. 63 S. E. 172, 22 L.R.A.(N.S.) 203. 

Notes: 19 L.R.A. 372; 30 L.R.A. Note: 94 Am. Dec. 377. 

(N.S.) 279; 13 Ami. Cas. 212. 10. Note: 97 A. S. E. 149. 

6. Notes: 94 Am. Dec. 375; 97 A. 
S. R. 148. 
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to uphold an executory contract; but it is not an immoral or illegal 
stipulation, and should not have the effect of avoiding a contract 
that is otherwise legal and binding.*^ 

164. Procuring Evidence. — ^It is not unlawful to make a contract 
to procure such evidence as may exist, as for instance to employ per- 
sons to search for material witnesses or for important documents 
which may have been lost. But it is otherwise as to contracts to 
procure evidence or witnesses to prove a particular point or issue or 
such as will enable a person to win or settle a suit Contracts to pay 
for collecting and procuring testimony to be used in evidence, coupled 
with the condition that the contractee's right to compensation de- 
pends upon the character of the testimony procured or upon the result 
of the suit in which it is to be used, have been universally con- 
demned by the courts as contrary to public policy, for the reason 
that such agreements hold out an inducement to commit fraud or 
procure persons to commit perjury. The contracts themselves are 
pernicious in their nature. They create a powerful pecuniary in- 
ducement on the part of the agents so employed that the testimony 
should be given of certain facts, and that a particular result should 
be had. A strong temptation is held out to them to make use of 
improper means to procure the needful testimony, so as to secure the 
desired result. If transactions of this kind should receive sanction, 
and contracts based upon them be enforced, the suborner of perjury 
would become a potent, if not a necessary, factor in litigation. The 
fact that the purchase was made in good faith would be no protection 
to the buyer. Premium would be offered to the dishonest and un- 
scrupulous, and the result would be the perversion of justice, and the 
bringing of its administration into deserved disrepute. It is not 
enough that the parties may have intended no wrong, or that the 
testimony produced in the case may have been true. It is the tendency 
of such contracts to the perversion of justice that renders them illegal.** 

165. Interference with Enforcement of Law. — ^It is an established 
general principle that contracts having for their subject-matter any 
interference with the due enforcement of the laws are against public 
policy, and are therefore void. The law guards with jealousy every 
avenue to its courts of justice, and strikes down everything in the 

11. Smith" V. Hartsell, 150 N. C. 71, 647, 25 L.R.A. 87; Hughes v. Mullins, 
63 S. E. 172, 22 L.R.A.(N.S.) 203. 36 Mont. 267, 92 Pac. 758, 13 Ann. 

12. Neece v. Joseph, 95 Ark. 552, Cas. 209 and note; Smith «. Hartsell^ 
129 S. W. 797, Ann. Cas. 1912A 655 150 N. C. 71, 63 S. E. 172, 22 L.R.A. 
and note, 30 LJl.A.(N.S.) 278 and (N.S.) 203; Manufacturers' etc.. In- 
note; Wood v. Gasserleigh, 30 Colo, spection Bureau v, Everwear Hosiery 
287, 71 Pac. 360, 97 A. S. R. 138 and Co., 152 Wis. 73, 138 N. W. 624, Ann^ 
note; Goodrich v. Tenney, 144 111. 422, Cas. 1914C 449 and note, 42 L.R.A. 
33 N. E. 44, 36 A. S. R. 459, 19 L.R.A. (N.S.) 847 and note (contract for de- 
371 and note; Quirk v. Muller, 14 tection of crime). 

Mont. 467, 36 Pac 1077, 43 A. S. R. Note; 94 Am. Dec 376. 
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shape of a contract which may aflFord a temptation to interfere with 
its due administration.** In view of this fact a contract to suspend 
and thereby render nugatory a criminal law of the state is necessarily 
void. This statement is based on the assumption that there is no 
means known to the law whereby the operation of a valid criminal 
statute can be legally suspended, or the enforcement thereof stayed, 
and that such a statute cannot be enjoined. If parties are indicted 
under the statute, and they are defended, the operation of the statute 
is not legally stayed, since each additional oflfense under the statute is 
an additional crime, for which a new indictment may be framed, and 
for which a new prosecution may be waged. Of course, every such 
prosecution might be defended, and upon conviction had there might 
be an appeal to the supreme court, wherein the question of consti- 
tutionality could be finally tested. It certainly would not be a viola- 
tion of law for an attorney to defend every such suit, or to let it be 
known that he would defend every such suit A lawyer may prop- 
erly undertake to test the constitutionality of a criminal statute that 
is in fact constitutional. Such contracts are often made. However, 
if, in addition to undertaking to test its constitutionality, he contracts 
that he will, pending such test, suspend or nullify its operation, the 
contract is void.** 

166. Suppression of Criminal Prosecution. — Public policy requires 
that all offenses shall be punished, and all contracts tending to sup- 
press legal investigations concerning them are immoral and void. 
A contract to stifle a criminal prosecution is therefore void.** Ac- 
cordingly, an agreement to pay one for endeavoring to induce the 
complainants in a criminal prosecution for felony to discontinue pro- 
ceedings is void. If such contract is not for the purpose of obstruct- 
ing the due course of public justice in its effort to punish crime, one 
could scarcely be found. It is sufficient to defeat such a contract if 
there is a bona fide charge against one for felony. It is a high re- 
quirement of public policy that felonies shall be punished, and the 
law frowns upon any attempt to suppress investigation.** Likewise 
a contract, the object of which is to prevent a third person from com- 
mencing threatened proceedings, both civil and criminal, agwnst one 
of the parties to the contract, is void as against public policy, and 
cannot be enforced.*' Similarly a contract is void if it provides for 
compensation for services in endeavoring to prevent an indictment, 
and after its finding in endeavoring to induce the public authorities 
to dismiss it.** Such a contract is void even when the undertaking is 

18. Note: 13 A. S. R. 297. 16. Rhodes v. Neal, 64 Ga. 704, 37 

14. Arlington Hotel Co. v, Ewing, Am. Rep. 93. 

124 Tenn. 536, 138 S. W. 954, Ann. 17. Mack v. Campeau, 69 Vt. 558, 

Cas. 1913A 121, 38 L.R.A.(N.S.) 842. 38 Atl. 149, 60 A. S. R. 948. 

15. Ormerod v, Deannan, 100 Pa. 18. Barron v. Tucker, 53 Vt. 338, 
St. 561, 45 Am. Rep. 391. 38 Am. Rep. 684. 

Note: 6 Eng. Rtd. Cas. 39L 
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by an attorney, because the services are to be rendered for the purpose 
of influencing the action of grand juries whose proceedings are secret, 
and thus impede the usual course of justice and prevent the orderly 
inquiry into the alleged commission of an offense against the public. 
This is true regardless of the attorney's belief as to the guilt or in- 
nocence of the accused, and regardless of whether improper influences 
are contemplated or used.^* The view has been taken that among 
contracts which tend to interfere with the due administration of jus- 
tice, and are therefore void, as contrary to public policy, is an agree- 
ment by an attorney at law to procure for a contingent fee the 
quashing of a criminal prosecution. The stifling of a prosecution 
for a criminal offense, even where it is a mere misdemeanor, and of 
such a character as to be within the control of the parties, has been 
said not to be a proper subject of a bargain for a fee.*^ A contract to 
obtain from the governor, even by fair means, a nolle prosequi to be 
entered in a prosecution pending against a third party has likewise 
been declared to be against public policy and void. The fact the 
governor has authority to grant a nolle prosequi is, under this view, 
not material. The executive is still liable to be misled, and induced 
to act upon considerations suggested by a party having an interest 
to produce false impressions on his mind; and to shield that depart- 
ment of the government and protect the community against the 
improvident exercise of its prerogatives, a recovery should not be had 
on such undertakings.^ 

167. Compounding Offenses Affecting Public Interest. — Frequently 
an agreement relating to the suppression of criminal prosecutions 
is one of the terms in a settlement with the victim of the crime. Such 
settlements, which usually involve compensation by the offender, or 
by someone acting in his interest, for the injuries resulting from the 
crime, or restitution of the property wrongfully appropriated, are 
made with the understanding that the offender is not to be prosecuted. 
The making of such an arrangement is usually called the compound- 
ing of an offense. The objection to such an agreement is that it tends 
to benefit an individual at the expense of defeating the course of pub- 
lic justice.* It is to the interest of the public that the suppression of 
prosecutions should not be made a matter of private gain.* It has 
even been suggested that if it were to be understood as the law that 
such compromises are binding and may be enforced, it would result in 

19. Weber v. Shay, 56 Ohio St. 116, 403, 21 Am. Rep. 524; Keir v, Lee- 
46 N. E. 377, 60 A. S. R. 743, 37 man, 9 Q. B. 371, 58 E. C. L. 371, 10 
L.R.A. 230. Jur. 742, 15 L. J. Q. B. 360, 6 Eng. 

20. Note: 13 A. S. R. 298. Rul. Cas. 382. 

1. Wildey v. Collier, 7 Md. 273, 61 3. Pearce v, Wilson, 111 Pa. St. 14, 
Am. Dec. 346. 2 Atl. 99, 56 Am. Rep. 243. 

2. Partridge v. Hood, 120 Mass. 
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an increase in the number of presentments fomid at the instance of 
injured persons who would expect thereby ultimately to secure the 
payment of their claims against the offenders.* Evidently in view of 
such considerations, it has been declared that to render a contract 
void, on the groimd that its consideration was the suppression of a 
prosecution, the crime charged need not have been committed,* and 
that one cannot obtain a promise upon a threat to accuse of a felony, 
and afterwards avoid the consequences and make the consideration 
legal by showing that there was no felony committed as a matter of 
fact.* There is, however, authority to the effect that a promise not to 
prosecute for a crime is not illegal, so as to avoid a contract based 
thereon, unless it was made for the sake of gain, and not merely from 
motives of kindness and compassion.' The doctrine that the com- 
pounding of offenses is illegal has never been doubted. In fact, the 
compounding of felonies is itself a crime in many jurisdictions.* 
Before the American Revolution the English authorities extended the 
rule to all crimes. However, in subsequent opinions dealing with the 
compounding of offenses some English judges drew a distinction be- 
tween felonies and misdemeanors. But this distinctipn appears to be 
recognized no longer.* At 'all events it is clear that some misdemean- 
ors are of such a nature that a contract to withdraw a prosecution in 
respect of them, and the consent to give no evidence against the par- 
ties accused, is illegal.** If there is any distinction between offenses 
which may and those which may not be compounded, it is based on 
the extent of the interest which the public has in their prosecution.** 
There are many misdemeanors the compounding of which militates 
much more against the public welfare than does the compounding of 

4. Wildey v. Collier, 7 Md. 273, 61 WOson, 111 Pa. St. 14, 2 Atl. 99, 56 

Am. Dec. 346. Am. Rep. 243; Fountain v, Bigham, 

6. Springfield F. & M. Ins. Co. v. 235 Pa. St. 35, 84 Atl. 131, Ann. Caa. 

HuU, 51 Ohio St. 270, 37 N. E. 1116, 1913D 1185. 

46 A. S. R. 571, 25 L.R.A. 37. Note: 6 Eng. Rul. Cas. 392. 

6. Koons V, Vauconsant, 129 Mich. 9. Jones v. Rice, 18 Pick. (Mass.) 
260, 88 N. W. 630, 95 A. S. R. 438. 440, 29 Am. Dec. 612; Partridge v. 

7. Ward v. Allen, 2 Mete. (Mass.) Hood, 120 Mass. 403, 21 Am. Hep. 
53, 35 Am. Dec. 387. 524; Lindsay v. Smith, 78 N. C. 328, 

8. Goodrom v. Merchants', etc., 24 Am. Rep. 463. 

Bank, 102 Ark. 326, 144 S- W. 198, 10. Keir v, Leeman; 9 Q. B. 371, 58 

Ann. Cas. 1914A 511; MorriU v. Night- E. C. L. 371, 10 Jur. 742, 15 L. J. Q. 

ingale, 93 Cal. 452, 28 Pac. 1068, 27 B. 360, 6 Eng. Rul. Cas. 382. 

A. S. R. 207; Henderson v. Palmer, 11. Note: 31 Am. Dec. 600. 

71 HI. 579, 22 Am. Rep. 117 and note; Although there may be cases in 

Peed 17. McKee, 42 la. 689, 20 Am. which compromises have been allowed, 

Rep. 631; Friend v. Miller, 52 Kan. there are none for arresting prosecu- 

139, 34 Pac. 397, 39 A. S. R. 340; tions by obtaining a noUe prosequi, or 

Bigelow V. Woodward, 15 Gray otherwise, in cases affecting the pub- 

(Mass.) 560, 77 Am. Dec. 389; Koons lie interest as closely as conspiracies to 

V. Vauconsant, 129 Mich. 260, 88 N. defraud. Wildey v. Collier, 7 Md. 

W. 630, 95 A. S. R. 438; Pearce v. 273, 61 Am. Dec. 346. 
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some felonies. It is more important, for instance, that conspiracies 
to murder and to rob and all treasonable conspiracies should be prose- 
cuted by the state unswayed by private interest, and that private hands 
should be kept off such prosecutions, than that there should be this 
rigor manifested in all prosecutions for larceny.** Therefore, with 
the possible exception of offenses the prosecution of which may not be 
regarded as essential to the pubUc welfare, compounding of offenses is 
illegal and promises made in consideration thereof are imenforce- 
able.** The intention of the parties as to compounding the crime is 
controlling as to the validity of the contract. An implied as well as 
an express agreement not to prosecute the guilty person makes the 
contract invalid.** 

168. Compounding Offenses Not Affecting Public Interest — ^In one 
aspect the public interests are affected by the failure to enforce any 
criminal law. In reference to the prosecution of some offenses the 
public interest appears, however, to be regarded as being either slight 
or subservient to the interest of individuals for whose protection such 
prosecutions were designed. It has been said that where the prosecu- 
tion is of a character that in no way involves the interests of the 
public, an agreement for its settlement is not illegal.** This would 
seem to be the case where the form of the prosecution is not of a crim- 
inal nature. Thus at common law an appeal of mayhem could be 
barred by arbitrament, or accord and satisfaction, or release of all 
personal actions, because it was the suit of the appellant and not of 
the crown, and subjected the appellee to damages only, like an action 
of trespass.** A bastardy proceeding is another instance of a prose- 
cution for an offense the punishment of which is generally not deemed 
to be essential to the public welfare. As the object of such a pro- 
ceeding is primarily to insure the maintenance of the child, the offense 
is in many jurisdictions regarded as being only to a limited extent of 
a criminal nature. A contract made by the putative father in con- 
sideration of the noninstitution or discontinuance of bastardy pro- 
ceedings is therefore generally not regarded as violating the rule 

12. Pearce v. Wilson, 111 Pa. St. 270, 37 N. E. 1116, 46 A. S. R. 571, 
14, 2 Atl. 99, 56 Am. Rep. 243. 25 L.R.A. 37; Dixon v. Olmstead, 9 

13. U. S. Fidelity, etc., Co. v. Vt. 310, 31 Am. Dec. 629; Woodruff 
Charles, 131 Ala. 658, 31 So. 558, 57 v. Hinman, 11 Vt. 592, 34 Am. Dec. 
L.RA. 212; American Nat. Bank v. 712. 

Madison, 144 Ky. 152, 137 S. W. 1076, Notes: 117 A. S. R. 523; 26 L.R.A. 
38 LJIJL.(N.S.) 597; Davis v. Smith, 49, 50; 16 L.R.A.(N.S.) 975; 7 Ann. 
68 N. H. 253, 44 Atl. 384, 73 A. S. Cas. 1011. 

R. 584; Jourdan v. Burstow, 76 N. J. 14. Notes: 117 A. S. R. 523; 7 Ann. 
Eq. 55, 74 AtL 124, 139 A. S. R. 741 Cas. 1011. 
and note; Cameron v. McFarland, 4 15. Note: 117 A. S. R. 523. 
N. G. 299, 6 Am. Dec. 566; Springfield 16. Partridge v. Hood, 120 Mass. 
F. & M. Ins. Co. V. Hull, 51 Ohio St. 403, 21 Am. Rep. 524. 

761 



Digitized by 



Google 



i 169 CONTRACTS 6 R. C. L. 

against compounding offenses.*' In some jurisdictions minor offenses 
such as assault are allowed to be compromised.** Moreover, under 
the statutes of some states agreements to compensate for the injury 
or to pay the value of property or money obtained in consideration 
of a promise not to prosecute criminally, are valid as to certain of- 
fenses when settled according to statute.** In reference to the com- 
pounding of a prosecution for criminal conversation it has been ad- 
mitted that the legislature, in limiting the prosecution of the guilty 
spouse to a proceeding instituted upon the complaint of the wronged 
husband or wife, seems to have recognized the fact that the interests 
of society are not best subserved by indiscriminate prosecutions for 
this offense, and that the innocent party will often suffer in silence 
rather than endure the odium of a public prosecution with its neces- 
sary incidents of scandal and disgrace. Nevertheless it has been said 
that these considerations have no tendency to establish the contention 
that, because the innocent one may, at will, prosecute or refuse to 
prosecute, he or she may therefore make of that right a subject of 
barter and sale. A contract which attempts to settle a prosecution for 
criminal conversation has accordingly been declared to be against 
public policy.*® In other jurisdictions the rule prevails that any of- 
fense which is subject to the control of official prosecutors, and not of 
the individuals immediately injured, cannot lawfully be made the 
subject of private compromise, except so far as expressly authorized by 
statute.* 

169. Concealment of Crime. — Notwithstanding the fact that the 
concealment of a crime is sometimes treated as though it were synony- 
mous with the stifling of a prosecution,* it seems that an agreement 
not to disclose the fact that a certain person has been guilty of a 
crime, even though of a character which may affect the public in- 
terest, is not illegal unless the agreement would have the effect of 
preventing a prosecution for the offense.* In fact, it has been de- 
clared that there is no rule of public policy which forbids a contract 

17. Notes: 117 A. S. R. 523; 2 Ann. 704 and note, 36 L.R.A.(N.S.) 995 and 
Gas. 493. note. 

18. Pearce i?. Wilson, 111 Pa. St. 1. Partridge v. Hood, 120 Mass. 403, 
14,2 Atl. 99, 56 Am. Rep. 243;Keirv. 21 Am. Rep. 524; Lindsay t?. Smith, 
Leeman, 9 Q. B. 371, 58 E. C. L. 371, 78 N. C. 328, 24 Am. Rep. 463. 

10 Jur. 742, 15 L. J. Q. B. 360, 6 2. Goodrum i?. Merchants, etc., Bank, 
Eng. Rul. Gas. 382. 102 Ark. 326, 144 S. W. 198, Ann. 

19. Partridge v. Hood, 120 Mass. Gas. 1914A 511; Gase v. Smith, 107 
403, 21 Am. Rep. 524; Loud v, Hamil- Mich. 416, 65 N. W. 279, 61 A. S. R. 
ton (Tenn.) 51 S. W. 140, 45 L.R.A. 341, 31 L.R.A. 282. 

400. 3. McKenzie v. Lynch, 167 Mich. 

Note: 16 L.R.A.(N.S.) 976. 977. 583, 135 N. W. 490, Ann. Gas. 1913A 

20. McKenzie v. Lynch, 167 Mich. 704, 36 L.R.A.(N.S.) 995. 

583, 133 N. W. 490, Ann. Gas. 1913A Notes: 36 L.R.A.(N.S.) 996; Ann. 

Gas. 1913A 706. 
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for silence so long as it is not in contemplation to conceal and prevent 
the punishment of a crime. It will not be presumed that a crime 
has been committed; or if it has been, it will be presumed that its 
punishment has been barred by lapse of time before the agreement 
was made. The public morals will surely not suffer by the suppress- 
ing of scandals, and if the individuals concerned see fit to put their 
settlements and contracts on such a basis, they may do so, and must 
be held to the legal consequences. But an agreement to do no act 
whereby the matter will acquire any publicity has been construed 
to amount to the compounding of an oflfense, because thereafter the 
promisor could not become complaining witness in a criminal pro- 
ceeding against the promisee without giving publicity to the matter, 
thus violating his contract as to silence and concealment.* At all 
events, even if a promise of secrecy should be considered as equiva- 
lent to an agreement not to prosecute, the contract would not neces- 
sarily be invalid. To render such a promise illegal, so as to vitiate 
a contract, it must appear to have been made for the sake of gain, 
and not merely from motives of kindness and compassion.* 

170. Compensation for Civil Injury Resulting from Crime. — Public 
policy is contravened only when the injured party attempts to wrest 
the criminal proceedings open to him from their proper purpose, and 
to make use of them as a means of coercing the defendant into the 
payment of money. When he prosecutes in the name of the common- 
wealth he must do so in good faith to the public, and he must not 
pervert the machinery of the criminal courts from its purpose, or use 
it as an engine of oppression for the purpose of extorting money from 
an impecunious or a reluctant debtor. But it is not against public pol- 
icy for a thief to return the property stolen, or the value thereof, to the 
owner ; it is frequently part of the sentence pronounced upon him by 
law upon his conviction. It is not against public policy for an em- 
bezzler to return the money he has embezzled to the owner thereof. On 
the contrary, the law provides the injured party with civil remedies for 
the recovery of his money, and a criminal remedy for the punish- 
ment of the wrong done him. As the offender is under a legal and 
moral obligation to return what he has obtained wrongfully, the 
courts unanimously hold that an agreement by the offender or by 
someone in his behalf to pay the value of property or money feloni- 
ously obtained, whether made before or after the commencement of a 
criminal prosecution therefor, is valid in the absence of an express or 
implied agreement or understanding that the guilty person shall not 
be prosecuted for his crime, or that a pending criminal prosecution 
will be stifled or suppressed.* An agreement by the offender to re- 

4. McKenzie v. Lynch, 167 Mich. 6. Ward v. Allen, 2 Mete. (Mass.) 
583, 135 N. W. 490, Ann. Cas. 1913A 53, 35 Am. Dec. 387. 
704, 36 L.R.A.(N.S.) 995. 6. Qoodrum v. Merchants, etc., Bank, 
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imburse a third person who has paid the amount of his defalcation 
is likewise enforceable.' The rule as to the validity of agreements 
to make restitution is not limited to arrangements to pay the value 
of property or money wrongfully obtained. It applies to all agree- 
ments to compensate for the civU injuries resulting from a criminal 
act. As to all the oflfenses which involve damages to an injured party 
for which he may maintain an action, it is competent for him, not- 
withstanding the fact that they are also of a public nature, to com- 
promise or settle his private damage in any way he may think fit, 
without agreeing expressly or impliedly that the prosecution for the 
crime is to be suppressed.^ In the absence of such an express or im- 
plied agreement, it would seem to be immaterial that the person who 
is giving the compensation expects that it will prevent a criminal pros- 
ecution. In fact, it has been said that the law does not seek to control 
the hope or expectations of the offender. He may very reasonably, 
in many cases, expect that the prompt settlement of a discovered defal- 
cation may tend to paralyze the energy of an incipient prosecution. 
However reprehensible the motives of the parties, they are not cog- 
nizable by the courts so long as their minds fall short of concurring 
in an agreement, express or implied, to compound or not to prose- 
cute, as the consideration in part or in whole of the payment of the 
debt or damage resulting from the crime committed.* An agreement 
to make compensation has been declared not to be invalidated by a 
threat to prosecute under a void statute if the debt is not settled.^* 
But there are authorities to the effect that though a mere threat to 
prosecute will not vitiate the agreement, it is otherwise if the threat 
is that the offender will be prosecuted unless compensation is made.** 
17L Paying for Return of Stolen Property. — ^Analogous to the 
question whether compensation may be made to the victim of a crime 
by the offender or by someone acting for him is the question whether 
an agreement by the victim to pay for property stolen from him is 
valid. It is of public interest and in accordance with public policy 
that the laws for the protection of property shall be effective, in or- 

102 Ark. 326, 144 S. W. 198, Ann. Cas. v. Charles, 131 Ala. 658, 31 So. 358, 57 

1914A 511 and note; Miller v. Minor LJt.A. 212. 

Lumber Co., 98 Mich. 163, 57 N. W. 8. McEenzie v. Lynch^ 167 Mich. 

101, 39 A. S. R. 524 and note; Tecum- 583, 135 N. W. 490, Ann. Cas. 1913 A 

seh Nat. Bank v. Chamberlain Banking 704 and note, 36 L.R.A.(N.S.) 995 and 

House, 63 Neb. 163, 88 N. W. 186, 57 note; Keir v. Leeman, 10 Jur. 742, 9 

LJI.A. 811; Portner v. Kirschner, 169 Q. B. 371, 58 E. C. L. 371, 15 L. J. Q. 

Pa. St. 472, 32 Atl. 442, 47 A. S. R. B. 360, 6 Eng. Rul. Cas. 382. 

925. Note: 117 A. S.R. 523. 

Notes: 16 L.R.A.(N.S.) 971 et seq.j 9. Note: 16 L.R.A.(N.S.) 973. 

7 Ann. Cas. 1010. 10. Bankhead v. Shed, 80 S. C. 253, 

7. Bibb V. Hitchcock, 49 Ala. 468, 61 S. E. 425, 15 Ann. Cas. 308, 16 

20 Am. Rep. 288, overruled on another L.R.A.(N.S.) 971. 

point in U. S. FideUty & Guaranty Co. 11. Note: 16 L.R.A.(N.S.) 973. 
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der that the offenders may be promptly apprehended and convicted. 
Therefore, all proposed agreements made with the thief or with any- 
one, by which the apprehension of the criminal, his trial or con- 
viction, may be prevented or obstructed, are contrary to public pol- 
icy, and absolutely void. With respect to the personal property in- 
terests of the real owner, the public has no particular concern. There 
can be no reason assigned why the owner of stolen property can- 
not pursue his own interest as he deems proper, so long as there 
is no interference with the proper enforcement of the laws in the 
pursuit, apprehension and conviction of the criminal. The owner 
may properly take no step nor make any contracts or arrangements 
that in any respect will interfere with the performance of these things. 
He may sue the thief or others in the possession of the stolen property 
in replevin or by any other appropriate proceeding, and it seems to 
be without reason to deny him the right to negotiate for the return 
of any of the property he could sue for, provided he agrees to noth- 
ing that has the object or effect of obstructing, impeding or prevent- 
ing the apprehension or conviction of the criminal. It may be said 
therefore that a contract by the owner to pay for the return of stolen 
property is not void as being contrary to public policy, so long as it 
does not interfere, or tend to interfere, with the public interest and 
duty respecting the apprehension or conviction of the criminal.** 
172. Procuring Mitigation of Punishment — ^The highest consider- 
ations of public policy demand that the pecuniary interests of in- 
dividuals should not be recognized as legitimate motives to influence 
the action of official persons, and that, especially in the case of courts, 
every avenue should be carefully guarded against' the intrusion of 
such motives. Caution is especially required in the case of parties 
injured by a crime, who apply to avert or mitigate the penalty, be- 
cause the court would be likely to give exceptional weight to their 
suggestions, and to assume that their position in relation to the case 
has led them to inquire fully and particularly into all the facts, and 
into the previous course and character of the criminal, and that as 
sufferers from the wrong they wovdd not ask clemency unless strong 
and meritorious reasons existed for granting it. Therefore a contract 
whereby one party is to give a pecuniary consideration, and the equiva- 
lent is that another will sign, or promise to sign, or be more likely 
to sign, a petition for the mitigation of a criminal punishment is 
immoral and illegal because of its tendency to encourage the deception 
of the judge and to mislead him in the facts upon which he relies. 
The fact that the influence is to be exerted by means of a petition is 
immaterial. To hold that petitions to the judge to mitigate a sentence 
are not only proper, but that the getting up and signing of such peti- 

12. Schinn r. Wieman, 103 Md. 541, Ann. Cas. 1008, 7 LJl.A.(N.S.) 
eS Atl. 1066, 115 A. S. R. 373, 7 175. 
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tions may be a legal consideration for a promise to pay money, would 
have the eflfeet of throwing open the administration of justice to an 
invasion of corrupt motives, and to call around the sessions of courts 
a class of mercenary men similar to that which is so often found about 
legislative halls, seeking to shape the public laws to accomplish pri- 
vate objects. Such consequences can be precluded only by an in- 
flexible rule of law that services or assistance of any kind or any de- 
scription, calculated or intended to influence the action of a court, 
except in the open and public modes of argument and evidence which 
the law provides for and allows, can never be a legal consideration 
for the promise of a pecuniary return.** 

173. Agreement to Obtain Pardon. — ^As in the case of an agree- 
ment whereby the prosecuting witness is to petition the court for tlie 
mitigation of punishment, an agreement by one under sentence for 
crime to deliver notes and money to the prosecuting witness on con- 
dition of his signing a petition for pardon, and the granting of such 
petition, or a subsequent discharge on a new trial, is void.** An 
agreement that, for a pecuniary consideration, a person will withdraw 
opposition to the granting of a pardon, and will, by solicitation and 
the exercise of personal influence, endeavor to induce the pardoning 
authority to grant a pardon to one who has been convicted of a crime, 
contravenes public policy and is void.** There is, however, some dif- 
ference of opinion as to the legality of a contract to pay a third per- 
son for attempting to procure a pardon for a convict. Much would 
no doubt depend on the nature of the services to be rendered. A 
person in prison can do little to aid himself in bringing his case 
to the consideration of the executive. For everything that must be 
done without the walls of the prison the convict is compelled to rely 
on the assistance of those who have their liberty. Such assistance 
may be aflForded from motives of charity and compassion, or the mo- 
tive may be in part kindness and in part an expectation that the party 
relieved will be ready to aflFord a suitable compensation for the services 
and expenses ; or the party in prison may employ another to do such 
acts as may be rightfully and properly done for his relief, and con- 
tract to pay him for his services and to repay him his expenses. Such 
a contract, if the parties contemplate only a resort to legal and proper 
measures, is free from any just exception, and binding upon the par- 
ties.** It has been stated that from the mere fact that an attorney at 
law is employed to solicit the pardon of a convict, and if successful 
to be paid a stipulated sum for his services, it is not legally to be 
inferred that an unlawful course of conduct was intended. It may, 

13. Buck V. Paw Paw First Nat. 16. Deering v. Cmmingham, 63 Kan. 
Bank, 27 Mich. 293, 15 Am. Rep. 189. 174, 65 Pac. 263, 54 L.R.A. 410. 

14. Haines v. Lewis, 54 la. 301, 6 16. Chadwick v. Knox, 31 N. H. 226, 
N. W. 495, 37 Am. Rep. 202. 64 Am. Dec. 329. 
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for instance, be proper, and often expedient, that an attorney at law 
should examine the case upon which the conviction was based, to see 
whether, notwithstanding tiie final judgment of the law, the case may 
not be of such a nature as to justify the exercise of the extraordinary 
power of pardon. He may direct investigations to the discovery of 
facts bearing upon the question of guilt, not discoverable at the time 
of the trial, and the attention of prosecuting officers, and of the judge 
who tried the cause, may be directed to newly discovered facts, or 
to any of the circumstances of the case, and their recommendation 
in favor of a pardon may be sought, and for such services the attorney 
may recover the sum agreed to be paid.*' As a petition and pardon 
are authorized by law, the presentation of a petition duly and legally 
prepared, accompanied by a legal argument in behalf of the petitioner 
showing the illegality of his confinement, or its injustice, and that 
public interests would not be violated by the granting to him of a 
pardon, cannot be a proceeding contrary to public policy, and cer- 
tainly a contract for such purpose should not be declared void.*® A 
contract whereby an attorney undertakes to procure a pardon for one 
convicted of crime is not invalid because the compensation is made 
contingent on success.** Other courts have however declared that a 
contract founded upon a promise or engagement to procure signatures, 
and obtain a pardon from the governor, for one convicted of a crim- 
inal offense and sentenced to punishment, is unlawful, and cannot be 
enforced,*® that where a person interposes his interest and good offices 
to procure a pardon, it ought to be done gratuitously, and not for 
money, and the doing of an act of that description should proceed from 
pure motives, not from pecuniary ones. This conclusion is designed 
to protect the exercise of the pardoning power from abuse through the 
intervention of designing persons. Although in the particular in- 
stance no improper influences may have been resorted to, the public 
interest in such questions requires that the principle should be en- 
forced in all cases. It may sometimes, as between the parties, be un- 
just to a claimant who has rendered valuable services for another in 
his distress, but rules of law, founded on public policy and the safety 
of society, will not be set aside to sustain such individual demand.* 
These reasons, it has been said, do not apply in cases in which the 
party whose pardon or release is sought to be obtained has not been 
convicted of crime by a legally constituted tribunal having the consti- 
tutional right to try and punish the offender, as where the trial of a 

17. Note: 13 A. S. R. 298. 20. Hatzfeld v. Gulden, 7 Watts 

18. Houlton V. Dunn, 60 Minn. 26, (Va.) 152, 32 Am. Dec. 750. 

61 N. W. 898, 51 A. S. R. 493, 30 Notes: 66 Am. Dec. 511; 13 A. S. 

L.R.A. 737. R. 298. 

19. Stroemer v. Van Orsdel, 74 Neb. 1. Wildey v. Collier, 7 Md. 273, 61 
132, 103 N. W. 1053, 107 N. W. 125, Am. Dec. 346. 

121 A. S. R. 713, 4 L.R.A.(N.S.) 212. 
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prisoner by a military court is unauthorized by law and forbidden 
by the constitution, and consequently its sentence is a nullity, and 
the infliction of punishment upon the prisoner under such sentence 
would be not only unwarranted, but in direct violation of the laws. 
Where, under such circumstances, a person undertakes by the use of 
his personal influence with the military commander to save the un- 
fortunate man from the impending danger of threatened execution 
or unauthorized and illegal imprisonment, his act cannot be regarded 
as an agreement to obstruct the proper administration of the govern- 
ment or to defeat the ends of public justice.* 

Contracts Affecting Marital Relation 

174. Restraint of Marriage. — ^There is no provision, either by stat- 
ute or at common law, which enjoins upon any particular person the 
duty to marry. To marry or not to marry is left to the free choice 
of all who are eligible to marriage. As the law does not oblige any- 
body to marry, but leaves a free agency in that respect to every mem- 
ber of the community, an agreement in restraint of marriage is not 
an agreement to omit what the law commands, but an agreement to 
omit what the law leaves to every one's own choice to omit if he 
pleases. Nevertheless the fact that the law does not punish celibacy 
is deemed to be an insufficient reason for upholding agreements not 
to marry. The courts, it is declared, should not countenance an 
agreement whereby a person absolves himself from even a moral duty 
to society. Marriage is regarded as a duty of the greatest importance 
to society, because the failure to marry must result either in immoral- 
ity or depopulation.* It is true that since to omit to marry is not il- 
legal, it may be difficult to see any good reason for denouncing such 
a contract as illegal in the sense of violating any law, or of placing 
parties who may have entered into it outside the pale of the law. It 
is clear, however, that no legal right can be founded on the promise 
and no remedy afforded for its breach.* In order that the agreement 
may be invalid it is not necessary there shall be positive prohibition. 
It has been said that if the condition is of such nature and rigidity 
in its requirement as to operate as a probable prohibition, it is void.* 
But notwithstanding the fact that contracts in restraints of marriage 
are not necessarily governed by the rules relating to restraints which 
are combined with gifts by will or settlement, the most that can be 

2. Thompson v. Wharton, 7 Bush (N.S.) 590; Lowe v. Peers, 4 Burr. 
(Ky.) 563, 3 Am. Rep. 306. 2225, Wihnot 364, 6 Eng. Rul. Cas. 347 

3. White V. Equitable Nuptial Ben. and note. 

Union, 76 Ala. 251, 52 Am. Rep. 325; 4. King v. King, 63 Ohio St. 363, 
Chalfant v, Payton, 91 Ind. 202, 46 59 N. E. Ill, 81 A. S. R. 635, 52 
Am. Rep. 586; Appleby v, Appleby, L.R.A. 157. 

100 Minn. 408, 111 N. W. 305, 117 A. 6. White v. Equitable Nuptial Ben. 
S. R. 709, 10 Ann. Cas. 563, 10 L.R.A. Union, 76 Ala. 251, 52 Am. Rep. 325. 
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said is that it is only contracts in general restraint of marriage that 
are void on grounds of public policy.* Although in many of the 
cases the broad rule is laid down that contracts having a tendency 
to restrain marriage are void on grounds of public policy, there seems 
to be a tendency to limit the operation of the rule to such restraints 
as are unreasonable having regard to the relation of the parties and 
the object of the contract. Where, however, the restraint imposed is 
regarded as unreasonable, it is immaterial that it is for a limited pe- 
riod. Applying the test of reasonableness, it would seem, moreover, 
that the fact that a contract relates to a second marriage will not neces- 
sarily indicate that it is reasonable.' There is, however, authority 
to the effect that the general rule that contracts in restraint of mar- 
riage are void has no application to second marriages. The reason 
for the rule as to first marriage has no substantial force when applied 
to a second marriage. Neither the conservation of morals nor public 
policy furnishes a basis for the rule as applied to the right of a hus- 
band or wife to withhold his or her estate from passing to the support 
of a second husband or second wife, as the case might be. The distinc- 
tion between the attaching of a condition to a gift of property and a 
limitation of its enjoyment during celibacy has also been applied to 
contracts.* However, it seems that a stipulation imposing an un- 
warranted restriction on the freedom of choice, which is essential to 
the securing of well assorted marriages, would not be upheld.* But 
there is no such restriction in a contract between two persons to marry 
each other notwithstanding the fact that the necessary effect thereof 
is to restrain the man from marrying any other woman and the woman 
from marrying any other man.** Nor is the rule with respect to the 
restraint of marriage contravened by a contract by a man to support 
a woman who is about to marry his son, in case the latter fails to 
support her.** 

175. Marriage Brokerage. — ^At one time there was a difference of 
opinion between the courts as to whether a marriage brokerage con- 
tract could be set aside unless there had been fraud, deceit, or co- 
ercion, or a total failure of consideration. But at a comparatively 
early date the House of Lords declared such contracts to be opposed 
to public policy. Since that time this view has been adhered to con- 
sistently. Many elements have no doubt entered into the judgments 
in different cases, but at the root of the question of the illegality of a 

6. Lowe V. Doremns, 84 N. J. L. 9. White v. Equitable Nuptial Ben. 
668, 87 Atl. 469, 49 L.RA.(N.S.) 632; Union, 76 Ala. 261, 62 Am. Rep. 326. 
Crowder-Jones v. Sullivan, 9 Ont. L. 10. Brown v. Odill, 104 Tenn. 260, 
Rep. 27, 4 Ann. Cas. 729 and note. 66 S. W. 840, 78 A. S. R. 914, 62 

7. Note: 49 LJl.A.(N.S.) 633. L.R.A. 660. 

8. Appleby v. Appleby, 100 Minn. 11. Wright v. Wright, 114 la. 748, 
408, 111 N. W. 306, 117 A. S. R. 709, 87 N. W. 709, 66 L.R.A. 261. 

10 Ann. Cas. 663, 10 L.R.A.(N.S.) 690. 
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marriage brokerage contract is the introduction of the consideration 
of a money payment into that which should be free from any such 
taint. No doubt, apart from that fundamental objection, other ele- 
ments may intervene, such as an abuse of the power of influencing 
possessed by a parent or guardian or other person in a similar relation ; 
but those are illustrations of the mischief, and not the ground on 
which the principle is founded. What the courts lay stress on is the 
fact that the broker's self interest leads to temptation to exercise 
an undue and pernicious influence by holding out false and seduc- 
tive hopes to the parties and to bring about a marriage without re- 
gard to their welfare or happiness. Whatever reason may be given 
for the rule, there can be no doubt that at present all agreements 
to pay for bringing about a marital alliance are void, that all under- 
takings of such go-betweens as mercenary matchmakers are repro- 
bated by law, and that generally, if not universally, contracts for 
procuring marriage in consideration of money or other compensation 
are void, both at law and in equity, as being opposed to morality and 
public policy. There is no distinction between a contract to pay for 
bringing about a marriage between particular persons, and a contract 
for reward to assist a person in getting married by means of intro- 
ductions to persons of the opposite sex. The interference by one, 
upon agreement that he is to receive a reward or other consideration 
or compensation if he brings about a marriage, is simply void, regard- 
less of the propriety or expediency of the particular marriage. More- 
over, a contract to pay for services in the nature of brokerage in 
negotiating marriage is void and will be enforced, either for the 
influence or services directly involved or for expenditures or services 
incidental or collateral to the main purpose." Again, a contract to 
hasten an intended marriage for a consideration is a marriage broker- 
age contract, and as obnoxious to public policy and law as is a con- 
tract to bring about a marriage between strangers.** Likewise an 
undertaking to procure a person to keep a promise of marriage al- 
ready made is as much within the rule as a contract of marriage 
brokerage entered into in advance of such promise to marry. The 
freedom of choice essential to a happy marriage, and the voluntary 
selection by each spouse of the person who is to be his companion for 
life, with all that is implied in the relation of marriage, are as fully 
prevented by the employment of a person who is governed solely by 

12. White V. Equitable Nuptial Ben. mann v. Charlesworth [1905] 2 E. B. 

Union, 76 Ala. 261, 62 Am. Rep. 326; 123, 74 L. J. K. B. 620, 54 W. R. 22, 

Morrison v. Rogers, 115 Cal. 252, 46 93 L. T. N. S. 284, 21 Times L. Rep. 

Pac. 1072, 56 A. S. R. 95; Antcliff v. 368, 1 Ann. Cas. 691 and note, 3 

June, 81 Mich. 477, 45 N. W. 1019, British RuL Cas. 629 and note. 
21 A. S. R. 533, 10 L.R.A. 621; Jan- 13. Jangraw v. Perkins, 76 Vt 127, 

graw V. Perkins, 76 Vt. 127, 56 AU. 56 AU. 632, 104 A. S. R. 917. 
532, 104 A. S. R. 917 and note; Her- 
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mercenary motives, to induce one of the parties to an agreement for 
marriage to carry it into effect if he has once been disposed to abandon 
it, as by an endeavor to bring about such an agreement between 
parties who do not sustain any relation to each other.** 

176, Separation Agreement — ^The theory of the law is that a man 
and his wife cannot Uve in a state of separation from each other with- 
out some failure on the part of one or both in the performance of 
duties in the fulfilment of which society has an interest. Owing to 
the importance to society of maintaining the marital relation, it 
is elementary that contracts which tend to induce a separation of 
husband and wife are, upon the same principle of public policy which 
discountenances contracts in restraint of marriage, utterly void and of 
no force or effect. Usually it is a question of interpretation whether 
a contract which contemplates a future separation has a tendency to 
induce such separation.** Notwithstanding the fact that in England 
the unwritten law did not permit the courts to dissolve a marriage or 
separate the parties on their consent, or by confession of one of them, 
and that an act of Parliament carefully pointed out for what causes 
separations might judicially be permitted, the English courts now 
permit the parties to agree to a separation either identical with 
or differing from the judicial one, as they may prefer, proceeding 
on a cause which the law allows or forbids, or on no cause, and will 
enforce specific performance. The binding nature of this sort of bar- 
gain seems to have been placed upon the ground that the law gave the 
wife the power to bring, to defend, and to settle divorce suits, and 
therefore she can make an agreement whereby such a suit is avoided. 
This seems to be contrary to the law which has existed from the earliest 
times, forbidding the courts from upholding or sanctioning separa- 
tion, in pais or in court, except upon proof of grounds legally defined 
and declared sufficient. This change of law is justified upon the 
ground that public opinion has changed as to the question of public 
policy involved, the latter change having been considered by the 
judges a sufficient justification for them to change the law. The 
English view as to provisions in contracts or deeds of separation re- 
lating to the maintenance of the wife and her property is generally 
followed in the United States.** Under this view a divorce suit in- 
stituted after the parties have separated may be compromised by pro- 

14. Morrison v. Rogers, 116 Cal. 606; Cartwright v, Cartwright, 3 D. Q. 
252, 46 Pac. 1072, 56 A. S. R. 95. M. & G. 982, 22 L. J. Ch. 841, 10 Hare 

15. Appleby v. Appleby, 100 Minn. 630, 6 Eng. Rul. Cas. 368. 

408, 111 N. W. 305, 117 A. S. R. 709, 16. McConnell v. McConnell, 98 Ark. 
10 Ann. Cas. 563, 10 L.R.A.(N.S.) 193, 136 S. W. 931, 33 L.R.A,(N.S.) 
590; Foote t?. Nickerson, 70 N. H. 496, 1074; Waite v. Merrill, 4 Greenl. 
48 Atl. 1088, 54 L.R.A. 554; CoUins (Me.) 102, 16 Am. Dec. 238. 
V. Collins. 62 N. C. 153, 93 Am. Dec. Note: 6 Eng. Rul. Cas. 374, 375. 
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viding for a continuance of separation.*' A contract made in con- 
templation of a previous separation has been declared to be valid.*® 
Some courts have, however, declared that such an agreement is con- 
trary to public policy, and will not be enforced. Such an agreement, 
it has been pointed out, involves a direct renvmciation of stipulated 
duties, which the parties are not at liberty to set aside by agreement 
between themselves. It being vmiversally conceded that an abso- 
lute divorce will not be granted upon consent or agreement of the 
parties, there would seem to be equally strong reason for holding 
that an agreement for separation, which is the equivalent of a limited 
divorce, should not be recognized. In other words, it is for the courts, 
and not the parties, to determine whether proper grounds for sep- 
aration exist. To uphold such agreements substitutes the will of 
the parties for the judgment of the judicial tribunal established by 
law to decide such questions.** But it seems that under either view 
provision for the wife's support made after a separation has taken 
place will be enforced.** 

177. Facilitating Procuring of Divorce. — As has been seen, the 
marital relation, unlike ordinary contractual relations, is regarded by 
the law as the basis of the social organization. The preservation of 
that relation is deemed essential to the public welfare. When the 
marriage relation has been assumed, it is indissoluble except by the 
solemn judgment of a court for some cause which, after severe and 
jealous scrutiny, the court shall find sufficient under the law to war- 
rant the judgment. Agreements between the parties intended to fa- 
cilitate the procuring of a divorce are considered a fraud upon the law 
and upon the courts which administer the law. Consequentiy, in 
order to discourage the making of such agreements, the courts ordi- 
narily refuse to enforce any promise growing out of them. Public 
policy requires that the interests of the parties shall be disregarded.* 
Though an agreement made in contemplation of a divorce often con- 
tains other provisions which, standing alone, are not invalid, yet when 
the general purpose of the agreement or some of its provisions is to fa- 
cilitate the procuring of a divorce, the courts, notwithstanding the ex- 
istence of legal grounds for divorce, have refused to enforce any part 
of the agreement. The rule has been applied to agreements between 
the husband and the wife, as well as to agreements between either of 
them and a third party. The rule is most frequently applied where 

17. Note: 60 LJIA. 407-409. 3 Am. Dec. 41; Baum v. Baum, 109 

18. Gaines's Adm'x v. Poor, 3 Mete. Wis. 47, 85 N. W. 122, 83 A. S. R. 
(Ky.) 603, 79 Am. Dec. 559. 854, 53 L.R.A. 650. 

19. ColUns V. Collins, 62 N. C. 153, 1. Pereira v. Pereira, 156 Cal. 1, 
93 Am. Dec. 606; Baum v. Baum, 109 103 Pac. 488, 134 A. S. R. 107, 23 
Wis. 47, 85 N. W. 122, 83 A. S. R. 854, L.R.A.(N.S.) 880; Bamgrover v. Petti- 
53 L.R.A. 650. grew, 128 la. 533, 104 N. W. 904, in 

20. Page 1?. Trufant, 2 Mass. 159, A. S. R. 206, 2 L.R.A.(N.S.) 260; 
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one of the terms of the agreement is a promise by one party not to con- 
test the application of the other party for a divorce. Where the parties 
agree that one shall bring a suit to dissolve the marriage, and that the 
other will make no defense, or a mere nominal defense, the agreement 
becomes collusive and fraudulent, and is without validity.* Similarly 
it has been decided that an agreement that the defendant in a divorce 
suit shall refrain from taking steps to set aside a decree which has 
been wrongfully obtained is against public policy,' and that an agree- 
ment not to make a motion for a new trial after a decree of divorce 
has been entered is just as vicious as an agreement not to defend the 
suit,* although it has been declared that, in the absence of fraud, a 
settlement made while a motion for a new trial or an appeal could have 
been entered, will be sustained.* Agreements conditional on divorce 
are likewise generally held to be against public policy,* as are also 
agreements to suppress the real cause for divorce and to allege an- 
other ground,' although there is some authority to the contrary.® 
However, an agreement relating to a divorce is not necessarily collu- 
sive. Whether it is depends upon whether it is an attempt to obtain 
a divorce not justified by the real facts or whether it is intended 
thereby to practice a fraud upon the court.* 

178. Alimony or Property Rights. — ^The principles underlying the 
rule as to the invalidity of contracts relating to a divorce are, as has 
been seen, their tendency to facilitate the procuring thereof and to de- 
ceive the court. Different conclusions may therefore be drawn from 
the provisions of particular agreements. Such difference of opinion 
has developed in reference to the applicability of the rule to an agree- 
ment relating to alimony or the adjustment of property rights. Ac- 
cording to the weight of authority, agreements relating to alimony or 
the adjustment of property rights, which do not directly induce the 

Donaldson v. Eaton, 136 la. 650, 114 Palmer v. Palmer, 26 Utah 31, 72 Pac. 

N. W. 19, 125 A. S. R. 275, 14 L.RA. 3, 99 A. S. R. 820, 61 L.R.A. 641. 

(N.S.) 1168; Blank v. Nohl, 112 Mo. Note: 11 Ann. Cas. 378. 

159, 20 S. W. 477, 18 L.R.A 350; 3. Comstock v. Adams, 23 Kan. 513, 

Davis V. Hinman, 73 Neb. 850, 103 33 Am. Rep. 191. 

N. W. 668, 11 Ann. Cas. 376 and note; 4. Blank v. Nohl, 112 Mo. 159, 20 

Sayles v, Sayles, 21 N. H. 312, 53 Am. S. W. 477, 18 L.R.A. 350. 

Dec. 208; Pierce v, Cobb, 161 N. C. 6. Note: 11 Ann. Cas. 379. 

300, 77 S. E. 350, 44 L.R.A. (N.S.) 6. Bargrover v. Pettigrew, 128 la. 

379 and note; Palmer v. Palmer, 26 533, 104 N. W. 904, 111 A. S. R. 206, 

Utah 31, 72 Pac. 3, 99 A S. R. 820, 61 2 L.R.A.(N.S.) 260. 

L.RA. 641. Note: 11 Ann. Cas. 379. 

2. Johnson v. Johnson, 122 Ky. 13, 7. Stokes v. Anderson, 118 Ind. 533, 

90 S. W. 964, 121 A. S. R. 449; Belden S. W. 477, 18 L.R.A. 350. 

V. Munger, 5 Minn. 211, 80 Am. Dec. 21 N. E. 331, 4 LJl.A. 313. 

407; Blank v. Nohl, 112 Mo. 159, 20 8. Note: 11 Ann. Cas. 379. 

S. W. 477, 18 L.R.A. 350; Sayles v. 9. Snow v. Gould, 74 Me. 540, 43 

Sayles, 21 N. H. 312, 53 Am. Dec. 208; Am. Rep. 604. See also Divorcb. 
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procuring of a divorce, are valid.*® It has, moreover, been decided that 
a contract between husband and wife, made pending a suit for divorce, 
by which he agrees to pay her a certain sum per week for the support 
of their minor child, is not contrary to public policy, when the contract 
does not and is not intended to facilitate the granting of the divorce.** 
By some courts it has, however, been declared that a settlement of 
property rights or of a claim for alimony made in contemplation of a 
divorce has the eflfect of promoting the divorce.** Thus it has been 
decided that an agreement to the eflfect that in case the husband 
shall so conduct himself as to give the wife a cause of action for 
divorce, he will pay her a sum which is less than his yearly net 
income, in full satisfaction of all claims against his estate, is void as 
contrary to public policy.*' A different question is presented where 
the contract by the wife is not with the husband but with her attorney 
to pay him for his services in obtaining a divorce a percentage of the 
amount obtained as alimony. The invalidity of such an agreement 
is sometimes placed on the ground that the contract is, in its nature, 
against the policy of the law and contrary to good morals, as facili- 
tating divorce and preventing reconciliation.** 

179. Resumption of Marital Relations. — Notwithstanding the fact 
that on first view there does not appear to be any valid objection to a 
contract for the resumption of marital relations by a husband and 
wife between whom a divorce suit is pending or who have separated, 
it has been declared by some courts that public policy cannot approve 
of any bargaining as to the continuance of the marital status,** and 
that such a contract is promotive of separation between husband and 
wife.** If there is a sound basis for the view that the upholding of 
such a contract may induce separation, it would seem to apply only 
to cases where the contract is made to induce the return of a spouse 
who has abandoned the other without just cause. At all events, it 
has been declared that decisions that refuse to sustain a contract to re- 
store cohabitation after it has been interrupted by the conduct of one 
of the parties which is sufficient to justify a divorce are not based upon 
the principles of right and justice. Agreements to separate have 
been regarded as against public policy, but it would be strangely in- 
consistent if the same policy should condemn agreements to restore 

10. Notes: 23 L.R.A.(N.S.) 881; 44 Ark. 193, 136 S. W. 931, 33 L.R.A. 
L.R.A.(N.S.) 387; 11 Ann. Cas. 380. (N.S.) 1074 and note ; Jordani?. West- 
See for a full discussion of this sub- erman, 62 Mich. 170, 28 N. W. 826, 4 
ject Alimony, vol. 1, p. 924. A. S. R. 836; Lynda v, Lynde, 64 N. 

11. Ward V. Goodrich, 34 Colo. 369, J. Eq. 736, 52 Atl. 694, 97 A. S. R. 
82 Pac. 701, 114 A. S. R. 167, 2 692, 58 L.R.A. 471. 
L.R.A.(N.S.) 201. 15. Oppenheimer v, Collins, 115 

12. Note: 11 Ann. Cas. 380. * Wis. 283, 91 N. W. 960, 60 L.R.A. 

13. Pereira v, Pereira, 156 Cal. 1, 406 and note. 

103 Pac. 488, 134 A. S. R. 107, 23 16. Copeland v. Boaz, 9 Baxt. 
L.R.A.(N.S.) 380. (Tenn.) 223,40 Am. Rep. 89. See also 

14. McConnell v. McConnell, 98 DivoRCfi. 
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marital relations after a temporary separation has taken place. While 
the law favors the settlement of controversies between all other per- 
sonsy it would be a curious policy which should forbid husband and 
wife to compromise their diflferences, or preclude either from forgiving 
a wrong committed by the other. The view that a contract for the 
resumption of marital relations is valid is accordingly sustained by 
the decided weight of authority.^' Except perhaps when the consider- 
ation comes from the paramour of the erring spouse, there would seem 
to be no good reason why a contract looking toward a resumption of 
marital relations should be any the less valid when the consideration 
to be given to the injured spouse is to come from a third person than 
when it is to come from the erring spouse.*^ 

Oambling or Wagering Contracts 

180. Gambling Contracts Generally. — ^At common law gambling 
contracts seem to have been regarded as valid. But statutes passed 
during the reigns of Charles II. (16 Car. II. c. 7 and 9) and of 
Queen Anne (9 Anne, c. 14) have rendered void all obligations or 
transfers ^or anything won by gaming. Similar statutes have been 
passed in almost every state in this country, and now such contracts 
are universally declared to be contra bonos mores and invalid. The 
illegality of consideration is a good defense, at least as between the 
parties, in all actions founded on obligations given in consideration 
of a gaming debt.** Thus, an agreement between an employer and 
his employees, that winnings of the employees at card games played 
with each other shall be debited and credited on the respective ac- 
counts due the employees, is invalid as against public policy and the 
statutes forbidding gambling.^* And inasmuch as even at common 
law all public gaming houses were nuisances, not only because they 
were deemed great temptations to idleness, but also because they were 
apt to draw together great numbers of disorderly persons, it would 
seem to follow that money won in such a house by the keeper could not 
be recovered, because everything connected with or growing out of 

17. Phillips V. Meyers, 82 HI. 67, 19. Union Collection Co. v. Buck- 
25 Am. Rep. 295; Moayon v. Moayon, man, 150 Cal. 159, 88 Pac. 708, 119 
114 Ky. 855, 72 S. W. 33, 102 A. S. A. S. R. 164 and note, 11 Ann. Gas. 
R. 303, 60 L.R.A. 415; Mack v. Mack, 609, 9 L.R.A.(N.S.) 568; Burke & Co. 
87 Neb. 819, 128 N. W. 527, 31 L.R.A. v. Buck, 31 Nev. 74, 99 Pac. 1078, 21 
(N.S.) 441; Adams v. Adams, 91 N. Ann. Cas. 625, 22 L.R.A.(N.S.) 627; 
Y. 381, 43 Am. Rep. 675; Darcey v. Appleton v. Maxwell, 10 K M. 748, 
Darcey, 29 R. I. 384, 71 Atl. 595, 23 65 Pac. 158, 53 LJt.A. 93. 
L.RA..(N.S.) 886. 20. Olson v. Sawyer-Goodman Co., 

Note: 60 L.R.A. 409-412. 110 Wis. 149, 85 N. W. 640, 53 L.R.A. 

18. Mack V. Mack, 87 Neb. 819, 128 648. 
N. W. 527, 31 L.RA..(N.S.) 441 and 
note. 
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that which was illegal partook of its character, and was tainted with 
its illegality.* 

181. Furtherance of Gambling. — Any contract made in further- 
ance of the purpose for which a gambling house is kept, or to render 
it more tempting or attractive to the public who would patronize it 
for that purpose, is illegal, and the courts will not enforce it.* Simi- 
larly a contract for the purchase of a store and business where a 
part of the goods and fixtures purchased consist of a number of slot 
machines kept in use in the store for the purpose of gambling, 
thereby stimulating and increasing the business, is an illegal con- 
tract.* But the lending of money which is subsequently used for the 
purpose of gambling is not illegal if the person who advances the 
money has no knowledge that it is to be used for an unlawful pur- 
pose.* It has been declared, moreover, that where a person is not a 
party to a bet and does nothing to encourage it, mere knowledge of 
it will not bar a recovery on a contract connected therewith.* There 
are many other authorities holding that in the absence of a special 
statute, mere knowledge as to the use to which the borrower intends 
to apply the money will not defeat a recovery.* On the other hand, 
it is held by other courts that securities taken for money loaned for 
the express purpose of gambling in a manner prohibited by law can- 
not be enforced.' One who loans or advances money with the under- 
standing that it shall be used in gambling, or who participates and 
shares in the gambling transaction thus promoted by his act, becomes 
particeps criminis, and cannot recover in a suit for the money loaned 
or advanced under such circumstances.* Under a statute (such as 9 
Anne, c. 14) which renders void all obligations or transfers given for 
the purpose of reimbursing or repaying any money knowingly lent or 
advanced for gaming or lent or advanced at the time and place of the 
playing of any game to any person so gaming, the transfer of security 

1. McNamara v, Gargett, 68 Mich. 575; Sondheim v, Gilbert, 117 Ind. 
454, 36 N. W. 218, 13 A. S. R. 355; 71, 18 N. E. 687, 108 A. S. R. 23, 5 
Burke & Co. v. Buck, 31 Nev. 74, 99 L.R.A. 432; Jackson v. City Nat. 
Pac. 1078, 21 Ann. Cas. 625, 22 L.R.A. Bank of Goshen, 125 Ind. 347, 25 N. 
(N.S.) 627. E. 430, 9 L.R.A. 657 and note; Tyler 

2. St. Louis Fair Assoc, v. Carmody, v, Carlisle, 79 Me. 210, 9 Atl. 356, 1 
151 Mo. 566, 52 S. W. 365, 74 A. S. A. S. R. 301 and note; Appleton v. 
R. 571. Maxwell, 10 N. M. 748, 65 Pac. 158, 

3. Mueller v. W. P. Stoecker Cigar 55 L.R.A. 93. 

Co., 89 Neb. 438, 131 N. W. 923, 34 Note: 119 A. S. R. 178. 

L.R.A.(N.S.) 573. 7. Note: 119 A. S. R. 178. 

4. Camas Prairie State Bank v. 8. Sondheim v, Gilbert, 117 Ind. 71, 
Newman, 15 Idaho 719, 99 Pac. 833, 18 N. E. 687, 108 A. S. R. 23, 5 
128 A. S. R. 81, 21 L.R.A.(N.S.) 703. L.R.A. 432; Tyler v. Carlisle, 79 Me. 

6. Lurton v. Gilliam, 1 Scam. (111.) 210, 9 Atl. 356, 1 A. S. R. 301 and 
577, 33 Am. Dec. 430. note; Appleton v. Maxwell, 10 N. M. 

6. Anderson v. Holbrook, 128 Ga. 748, 65 Pac 158, 55 L.R.A. 93. 
233, 57 S. E. 500, 11 L.R.A.(N.S.) 
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for a loan of money by the operator of a gambling device to enable 
another to play the game is void.* A member of a club who shares in 
a percentage of the winnings of gambling which the club receives 
from games played in it, and in which he to some extent acts as 
manager, is such a joint wrongdoer with the winner that he cannot 
recover on a note for money loaned by him with knowledge that it 
was to be used in such game.** Money paid by a third party at the 
request of a loser in discharge of a gambling debt has generally been 
held to be recoverable, although the lender knew the purpose for 
which the money was to be used.** 

182. Wagering Agreements Generally. — With some exceptions, 
wagering contracts were valid at common law. Wagers which tended 
to a breach of the peace, or to injure the feelings, character, or interests 
of third persons,, or which were against the principles of morality or 
soimd policy, or in contravention of the positive provisions of a stat- 
ute were void. But wagers upon indifferent matters were enforce- 
able.** In early decisions in some American jurisdictions the com- 
mon-law rule was adopted.** But it seems that it would no longer be 
adhered to even in those jurisdictions.** Notwithstanding the fact 
that contracts of wager have been regarded as valid at common law, a 
disposition has been steadily growing to discountenance and ignore 
them. It is generally conceded that the principle was ingrafted on 
that system at a time when but little consideration was given to the 
subject, and that the right to recover in such cases became fully es- 
tablished before any searching inquiries were made into the moral 
tendencies of the doctrine. While bowing to the authority of Lord 
Mansfield, such able jurists as Ellenborough, Campbell and Le Blanc 
have declined to entertain such cases, and other judges have re- 
fused to proceed so long as anything else could be found to do, con- 
stantly declaring that, were the question a new one, the rule would 
be different. It has been suggested that the manifest disfavor ex- 
tended to these contracts by the English judges, and the unremitting 
efforts that were made to get rid of a rule established through the 
inadvertence of their predecessors, indicate that in upholding these 
contracts the earlier decisions were founded on a misapprehension of 
the common law.** As a matter of fact, an increase in betting has 
brought about a decided change in judicial opinion everywhere, and 

9. Burke v. Buck, 31 Nev. 74, 99 968, 37 A. S. R. 693 and note, 18 
Pac. 1078, 21 Ann. Cas. 625, 22 LJEt.A. 859 and note. 
LJl.A.(N.S.) 627. 18. Beadles v. Bless, 27 111. 320, 81 

10. White V. Wilson, 100 Ky. 367, Am. Dec. 231; Dunman v, Strother, 1 
38 S. W. 495, 37 L.R.A. 197. Tex. 89, 46 Am. Dec. 97. 

11. Note: 119 A. S. R. 179. 14. Note: 37 A. S. R. 701. 

12. Hankins v, Ottinger, 115 Cal. 16. McGuffin v, Coyle, 16 Okla. 648, 
454, 47 Pac. 254, 40 L.R.A. 76; Ber- 85 Pac. 954, 86 Pac. 962, 6 L.R.A. 
nard v. Taylor, 23 Ore. 416, 31 Pac. (N.S.) 524. 
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a pronounced hostility is expressed to wagers of every kind. The 
trend of opinion in the last fifty years has been to discourage wagers 
of every nature as being opposed to public policy and the morals of 
the age. This is true independently of statutory regulations. As 
stated before, the tendency of all modem adjudicature is to condemn 
all wagers of every kind on any subject as void and unenforceable 
because directly opposed to public policy and good morals. In a 
great majority of the states all wagering contracts have been expressly 
repudiated by the courts as void, whether the parties have any inter- 
est in the event beyond what is created by the wager or not.^* The 
ancient rule of the common law was subject to certain exceptions; 
gradually these exceptions to the ancient rule have been adjudged to 
be more and more comprehensive in their scope, until the exceptions 
to the rule have taken the place of the rule itself. .It has been sug- 
gested that in the true spirit and meaning of the exceptions to the 
old rule, all idle wagers and all gaming contracts may be properly 
held to be void, because it is contrary to sound public policy that 
courts of justice should be required to enforce contracts into which 
there does not enter the element of a good or valuable consideration 
in the just sense of these words; because it tends to the detriment of 
the public that the time of the courts should be consumed in the 
investigation of the most idle or frivolous matters, about which the 
parties who lay the wager have no interest, to the delay of causes 
of the greatest magnitude perhaps, and certainly to the delay of the 
ordinary business transactions of life; and lastly, because a great 
majority of wagers are immoral in their tendency in a plain and 
direct sense, and they all beget a desire to possess another's money or 
property without an equivalent, and this, if not an immorality in 
itself, opens the way to vice.^' In some jurisdictions there are, 
moreover, statutes rendering wagering contracts void.*® 

183. Application of Rule as to Wagering Agreements. — Under the 
prevailing rule of the early common law, wagers on horse races were 
not regarded as immoral, and could be recovered after the event was 
decided. The common-law rule has been adopted reluctantly in some 
of the states in which other kinds of wagers are now regarded as 
void.** But as has already been intimated, the change of opinion on 
the subject admits of a different application of the rule. Whether a 
thing is in the eyes of the law moral or immoral may depend largely 
upon where and when it occurred. An act may be upheld as moral 
in one country and may be regarded as immoral in another. A wager 

16. Harvey v. Merrill, 150 Mass. 1, 18. Pritchett v. Ahems, 26 Ind. 
22 N. E. 49, 15 A. S. R. 159, 5 L.R.A. App. 56, 59 N. E. 42, 84 A. S. R. 274; 
200 and note; Bernard v, Taylor, 23 Winchester v. Nutter, 52 N. H. 507, 
Ore. 416, 31 Pac. 968, 37 A. S. R. 693 13 Am. Rep. 93. 

and note, 18 L.R.A. 859 and note. 19. Dunman v. Strother. 1 Tex. 89, 

17. Note: 37 A. S. R. 698, 700. 46 Am. Dec. 97. 
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contract might have been sustained a hundred years ago as being in 
conformity with good morals, and might be condemned to-day as 
immoral. In this country betting on a horse race is now generally re- 
garded as against sound morals. As a general rule, the courts of this 
country, in the more recent decisions, have refused to enforce bets on 
horse races even though they are not declared illegal by statute.*® All 
wagers of every kind and nature on the result of a public election, 
whether local, general, or national, and whether the wagers are made 
before the election or after the vote is cast and before the result is 
known, are universally condemned as opposed to sound policy and 
public morals.* By the statutes of some jurisdictions contracts found- 
ed on election bets are, moreover, declared to be void.* Again, the 
rule as to the validity of wagers is of considerable importance in the 
law of insurance. A contract of insurance in which the assured or the 
beneficiary has no insurable interest is regarded as a wagering contract 
and therefore invalid.* However, an agreement between a physician 
and his patient for medical services to be rendered so long as the 
patient lives, for a fixed sum to be paid out of her estate, is not a 
wagering contract.* 

184. Giving Prize or Premium. — ^A distinction has, however, been 
made between wagers and prizes or premiums. A bet or wager is 
ordinarily an agreement between two or more, that a sum of money or 
some valuable thing, in contributing which all agreeing take part, 
shall become the property of one or some of them, on the happening 
in the future of an event at the present uncertain; and the stake is 
the money or thing thus put upon the chance. There is in them this 
element that does not enter into a modem purse, prize, or premium, 
viz., that each party to the former gets a chance of gain from others, 
and takes a risk of loss of his own to them. A purse, prize, or pre- 
mium is ordinarily some valuable thing offered by a person for the 
doing of something by others, into the strife for which he does not 
enter. He has not a chance of gaining the thing offered; and if 
he abides by his offer, that he must lose it and give it over to some of 
those contending for it is reasonably certain. A contract to give a 
prize or premium is not regarded as immoral or illegal unless prohib- 
ited by statute. Most of the cases involving the right to maintain an 

20. Hankins v. Ottinger, 115 Cal. 3. White v. Equitable Nuptial Ben. 

454, 47 Pac. 254, 40 L.R.A. 76; Dea- Union, 76 Ala. 251, 52 Am. Rep. 325; 

ver t>. Bennett, 29 Neb. 812, 46 N. W. Chalfant v, Payton, 91 Ind. 202, 46 

161, 26 A. S. R. 415. Am. Rep. 586; James v. Jellison, 94 

Notes: 37 A. S. R. 701; 18 L.R.A. Ind. 292, 48 Am. Rep. 151; Burbage 

861, 862. V. Windley, 108 N. C. 357, 12 S. E. 

1. Notes: 37 A. S. R. 702, 703; 18 839, 12 L.R.A. 409 and note. See 
L.R.A. 869. Insurance. 

2. Columbus Bank etc., Co. v. Hal- 4. Zeigler v. Illinois Trust, etc., 
deman, 7 Watts & S. (Pa.) 233, 4 Bank, 245 ID. 180, 91 N. E. 1041, 19 
Am. Dec. 229. Ann. Cas. 127, 28 L.R.A.(N.S.) 1112. 

779 



Digitized by 



Google 



« 185 CONTRACTS 6 R. C. L. 

action for a prize offered in a prize contest are actions to secure prizes 
won in horse races. In such cases it is generally held that there is 
a sufficient agreement to support an action for the prize, and that 
such transactions do not come within the prohibition of statutes 
against gambling or wagering transactions. Trials of speed between 
horses, commonly denominated "horse races," are not in themselves, 
and apart from the improper purposes they may be made to subserve, 
discountenanced by the law. Nor is the giving of purses or premiums 
by associations or individuals, not themselves competing, for the pur- 
pose of encouraging such contests, regarded as contrary to good mor- 
als or forbidden.* An agreement by the owners of race horses entered 
at stake races to divide equally all premiums and stake moneys oflfered 
by the associations on such races, awarded to any of the horses of 
either, has likewise been declared not to be void as a wagering con- 
tract.* 

185. Providing for Future Delivery Generally. — ^The rule as to 
wagering contracts does not apply to contracts for the delivery of 
something which the promisor does not own at the time of making 
the contract. This rule is most frequently applied to contracts of 
sale. It is true that nice distinctions have been drawn as to the right 
of a person to sell personal property which is not at the time owned 
by him, but which he intends to go into the market and buy — or, as 
has been said, that which he has neither actually nor potentially. 
Courts must however, from necessity, recognize the methods of con- 
ducting and carrying on business at the present day, and, applying 
well settled principles of the common law, enforce what might bo 
called a new class or kind of agreements, heretofore unknown, unless 
they violate some rule of public policy. The mercantile business of 
the present day could no longer be successfully carried on if mer- 
chants and dealers were imable to purchase or sell that which, as to 
them, had no actual or potential existence. A dealer has a clear right 
to sell and agree to deliver at some future time that which he then 
has not, but expects to go into the market and buy. And it is equally 
clear that the parties may agree that there need not be a present de- 
livery of the goods, but that such delivery may take place at some 
other time. That there need not be an actual manual possession 
given, but a symbolical one, as by the delivery of warehouse receipts 
according to custom, is also beyond dispute. It is accordingly a 
well settled rule that a contract for the sale of personal property 
to be delivered in the future is not invalid merely because the vendor^ 
at the time the contract was made, neither has the property, nor has 

5. Hankins v. Ottinger, 115 Cal. 6. Hankins v. Ottinger, 115 Cal. 
454, 47 Pac. 254, 40 L.R.A. 76. ' 454, 47 Pac. 254, 40 L.R.A. 76. 
Note: 33 L.R.A.(N.S.) 305, 306. 
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entered into any contract to buy it, nor has any other means of get- 
ting it than to go into the market and buy it.' 

186. Providing for Future Delivery as Wagering Contract — ^There 
has been considerable discussion as to whether, in the absence of 
special statutes, contracts of sale for future delivery, where no actual 
delivery was contemplated by the parties, but only a settlement of the 
difference between the contract price and the market price at the time 
appointed for delivery, fall within the general statute as to gam- 
ing and wagering. Under the English statute annulling all gaming 
or wagering contracts,® all contracts for the settlement of diflFerences 
according to the rise or fall of the market are invalid. A similar 
view has been taken in some American cases in which it has been 
held that such contracts are within the acts to prevent gaming and 
wagering, or at least are opposed to the public policy thereby es- 
tablished. It is true that under the early conmion-law rule with 
respect to wagers, such contracts were valid. But inasmuch as in a 
great majority of the states of the Union the modem rule with respect 
to wagering contracts is treated as part of the American common law, 
contracts for the settlement of diflferences are generally pronounced 
void as wagering or gambling transactions.* If under the guise 
of a contract for future delivery the real purpose is merely to speculate 
in the rise or fall of prices, and the goods are not to be delivered, but 
one party is to pay the other the difference between the contract price 
and the market price of the goods at the date fixed for executing 

7. Forsyth Mfg. Co. v. Castlen, 112 839, 28 L.R.A. 568; Western Union 
Ga. 199, 37 S. E. 485, 81 A. S. R. Tel. Co. v. State, 165 Ind. 492, 76 N. 
28; Stewart, Morehead & Co. v. Postal E. 100, 6 Ann. Cas. 880, 3 L.R.A. 
Telegraph-Cable Co., 131 Ga. 31, 61 (N.S.) 153; Creston First Nat. Bank 
S. E. 1045, 127 A. S. R. 205, 18 L.R.A. v. CarroU, 80 la. 11, 45 N. W. 
(N.S.) 692; Pope v. Hanke, 155 lU. 304, 8 L.R.A. 275; Harvey v. Mer- 
617, 40 N. E. 839, 28 L.R.A. 568; rill, 150 Mass. 1, 22 N. E. 49, 15 
Sondheim v. Gilbert, 117 Ind. 71, 18 A. S. R. 159, 5 L.R.A. 200; Greg- 
N. E. 687, 10 A. S. R. 23, 5 L.R.A. ory v. Wendell, 39 Mich. 337, 33 Am. 
432; Gregory v. Wendell, 39 Mich. Rep. 390; Crawford v. Spencer, 92 
337, 33 Am. Rep. 390; Crawford v. Mo. 498, 4 S. W. 713, 1 A. S. R. 745 
Spencer, 92 Mo. 498, 4 S. W. 713, 1 and note; Sprague v. Warren, 26 Neb. 
A. S. R. 745 and note; In re Estate 326, 41 N. W. 1113, 3 L.R.A. 679; 
of Taylor, 192 Pa. St. 304, 43 Atl. Hallett v. Aggergaard, 21 S. D. 554, 
973, 73 A. S. R. 812; Hallet v. Agger- 114 N. W. 696, 14 L.R.A.(N.S.) 1251. 
gaard, 21 S. D. 554, 114 N. W. 696, 14 Note: 1 L.R.A. 140. 
L.RA..(N.S.) 1251. A provision in a contract under 

Notes: 1 LJ^.A. 140; 3 L.R.A. 784. which continuous quotations are sold 

8. 8 and 9 Vict., c. 9, i 18. by a board of trade to a telegraph 

9. Hatch i;. Douglas, 48 Conn. 116, company, that they shall not be sup- 
40 Am. Rep. 154; Forsyth Mfg. Co. plied to anyone running a bucket shop, 
V. Castlen, 112 Ga. 199, 37 S. E. 485, is valid. Western Union Teleg. Co. i?. 
81 A. S. R. 28; Schneider v. Turner, State, 165 Ind. 492, 76 N. E. 100, 6 
130I11.28,22N. E.497, 6L.R.A. 164; Ann. Cas. 880, 3 tJt.A.(N.S.) 153. 
Pope V. Hanke, 155 ID. 617, 40 N. E. 
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the contract, the whole transaction constitutes nothing more than 
a wager. It makes no difference that a bet or wager is made to as- 
sume the form of a contract. Gambling is none the less such because 
it is carried on in the form or gviise of legitimate trade.** The 
mere fact that there was specific property about which the transac- 
tion occurred would make no diflference. Parties may as eflfectually 
gamble with reference to actual property as with reference to the 
prices of different classes of property.** But though agreements for 
the settlement of differences are sometimes spoken of as gambling 
transactions,** they are really in the nature of wagering agreements.** 
Where a transaction for the purchase and sale of stocks is upon its 
face a genuine one, the burden of proof is upon the one attacking it, 
to show its falsity.** 

187. Providing for Future Delivery as Affected by Special Stat- 
utes. — In 1734, when spe3ulation in public stocks or securities had 
become so prevalent that the whole business community was infected 
and demoralized by it, the English Parliament passed an act to 
prevent "the infamous practice of stock-jobbing." The object of the 
act was to prevent gambling in certain funds by parties who never in- 
tended to buy or sell, but merely to speculate upon the future price of 
stock, by maJdng what are called "time bargains," and compounding 
for differences. It was directed against fictitious sales of stock, and was 
not intended to affect bona fide sales, where the stock was actually 
transferred, although the seller was not possessed of it at the time of 
making the contract, nor did it apply where the seller was really pos- 
sessed of the stock intended to be transferred. Again, the act applied 
only to "public" stocks and securities, and not to railway and joint- 
stock shares. Although the operation of the statute was thus limited, 
it was repealed in 1860 on the ground that it imposed unnecessary re- 
strictions on the making of contracts for the sale and transfer of 
public stocks and securities. However, in some American jurisdic- 
tions statutes, differing in their details, prohibit the buying or selling 
of specified things without any intention of future delivery. These 
statutes were not intended to prohibit contracts for future delivery, 
entered into in good faith with an actual intention of fulfilment, 
but speculation upon chances where no delivery is contemplated, the 
parties only expecting to settle differences. However, contracts pur- 

10. Richter v. Foe, 109 Md. 20, 71 13. Sondheim v. Gilbert, 117 Ind. 
Atl. 42P, 22 L.R.A.(N.S.) 174; Gist 71, 18 N. E. 687, 10 A. S. R. 23, 5 
V. Western Union Tel. Co., 45 S. C. L.RA.. 432; Oliphant v. Markham, 79 
344, 23 S. E. 143, 55 A. S. R. 763. Tex. 543, 15 S. W. 569, 23 A. S. R. 

11. Creston First Nat. Bank v. Car- 363. 

roU, 80 la. 11, 45 N. W. 304, 8 L.R.A. 14. Winward v. Lincoln, 23 R. I. 
275. 476, 51 Atl. 106, 64 LJEt.A. 160. 

12. Ives V. Boyce, 85 Neb. 324, 123 
N. W. 318, 25 L.R.A.(N.S.) 157. 
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porting on their face to be contracts of purchase or sale to be delivered 
at a future day, under which neither of the parties intends to buy or 
sell, both intending at the time of making the contracto to close them 
by a settiement of differences merely, are illegal.** Some of these stat- 
utes make illegal options to buy or sell in the future. The word ''op- 
tion" as used in such a statute means a mere choice, right or privi- 
lege of selling or buying, and it is the contracting for such choice, 
right or privilege of selling or buying, at a future time, of any com- 
modity tiiat such a statute is intended to prohibit, as contradistin- 
guished from an actual sale or purchase with the intention of deliv- 
ering and accepting the commodity specified. Under such a statute 
an agreement to satisfy the contract by an adjustment of differences 
between the contract and the market price is not necessary to make 
the contract void.** In other jurisdictions the sale of stock on margin 
is prohibited by constitutional or statutory provisions.*' The legis- 
latures of still other jurisdictions have gone even further and have 
provided that contracto for the sale of stocks or bonds are void unless 
the vendor at the time of making the contract is the owner or assignee 
thereof or is authorized by the owner or assignee to sell or transfer 
the same.*® 

188. Providing for Future Delivery as Affected by Intention of 
Parties. — As just stated it is the real intention of the parties to a 
contract for sale for future delivery which makes it valid or in- 
valid. The actual intention may be difficult to prove or disprove; 
but when once the fact is established one way or the other, there is 
no difficulty in applying the law.** In the absence of statutory pro- 
visions to the contrary, the intent to settle differences must have been 
participated in by both parties. If one of the parties intends an 
actual purchase and sale, the contract as to him will not be affected 
by an illegal intent or purpose of the other not communicated or con- 
curred in.*® The validity of the contract, furthermore, depends upon 
the intent of the parties at the time it is made. It is therefore perfectly 
competent for the parties, after having entered into a valid contract 

16. Note: 1 A. S. R. 752 et seq. 154; Gregory «. WendeD, 39 Mich. 

16. Schneider v. Turner, 130 HI. 337, 33 Am. Rep. 390; Gist v. Western 
28, 22 N. E. 497, 6 L.R.A. 164; Min- Union Tel. Co., 45 S. C. 344, 23 S. E. 
nesota Lumber Co. v. Whitebreast 143, 55 A. S. R. 763. 

Coal Co., 160 ID. 85, 43 N. E. 774, 31 Note: 1 A. S. R. 760. 

L.R.A. 529; Osgood v, Bauder, 75 la. 20. In re Baxter, 152 Fed. 137, 81 

550, 39 N. W. 887, 1 L.R.A. 655. C. C. A. 355, 11 Ann. Cas. 437 and 

17. Cashman v. Root, 89 Cal. 373, note; Stewart, Morehead & Co. t;. 
26 Pac. 883, 23 A. S. R. 482, 12 Postal Teleg.-Cable Co. 131 Ga. 31, 61 
LJIA.. 511. S. E. 1045, 127 A. S. R. 205, 18 

18. Note: 1 A. S. R. 753. L.R.A.(N.S.) 692; Pope v. Hanke, 15£ 

19. In re Baxter, 152 Fed. 137, 81 111. 617, 40 N. E. 839, 28 L.R.A. 568; 
C. C. A. 355, 11 Ann. Cas. 437; Hatch Crawford v. Spencer, 92 Mo. 498, 4 S 
V. Douglas, 48 Conn. 116, 40 Am. Rep. W. 713, 1 A. S. R. 745 and note 
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for sale for future delivery, to agree upon a settlement thereof by 
payment of dififerences between the contract price and tlie market 
price, instead of by actual delivery.* Conversely, it baa been said 
that an agreement for an actual sale and purchase will make the trans- 
action valid though it originated in an intention merely to wager.* 
There is authority to the effect that evidence that one ordering a broker 
to purchase stock for him did not intend to receive the certificate is not 
sufficient to show that he did not intend an actual purchase by the 
l>roker on his account, and that one ordering a broker to purchase 
stocks on his account had not the means of paying for them is not 
conclusive evidence that a mere wagering contract was intended, where 
the purchaser availed himself of the broker's credit and facilities for 
borrowing on the stocks themselves.* The question whether tiie con- 
tract is a wagering one is usually a question of fact for the jury.* 

189. Providing for Future Delivery as Affected by Its Form. — As 
observed above, the intent of the parties controls. The form of the 
contract is consequently not conclusive as to the true nature of the 
transaction, nor, indeed, should much stress be placed thereon. It 
will not do to attach too much importance to the form of the instru- 
ment, for it is always possible for the parties to conceal the true nature 
of the transaction by complying with the outward forms of the law.* 
The giving of options to buy or sell is prohibited by the statutes of 
some jurisdictions.* But in the absence of such a statute, "puts," or 
privileges on the part of sellers of delivering or not delivering, and 
"calls," or privileges of buyers of calling or not calling for the thing 
sold, at their option, are not necessarily invalid. That there is an 
element of hazard in the contract is plain. But the same hazard is 
incurred in every optional contract for the sale of any marketable 
commodity, when, for a consideration paid, one of the parties binds 
himself to sell or receive the property at a future time, at a specified 
price, at the election of the other. Mercantile contracts of this char- 
acter are not infrequent, and they are consistent with a bona fide 
intention on the part of both parties to perform them. Even a "strad- 
dle," or the double privilege of a "put" and a "call," securing to 
the holder the right to buy of or sell to another something within a 
certain time, at a certain price, is not necessarily void. However, it 

S(fales V. State, 46 Tex. Crim. 296, 81 476, 51 Atl. 106, 64 L.R.A. 160. 

S. W. 947, 108 A. S. R. 1014, 66 4. Pope v. Hanke, 155 lU. 617, 40 

L.R.A. 730. N. E. 839, 28 L.R.A. 668. 

1. Harvey v. Merrill, 150 Mass. 1, Note: 1 A. S. R. 762. 

22 N. E. 49, 15 A. S. R. 169, 5 L.R.A. 6. Gregory v. WendeU, 39 Mich. 337, 

200. 3:J Am. Rep. 390; Sprague v, Warren, 

Note: 1 A. S. R. 762. 26 Neb. 326, 41 N. W. 1113, 3 L.RA.. 

2. Estate of Taylor, 192 Pa. St. 304, 679. 

43 Atl. 973, 73 A. S. R. 812. 6. See supra, par. 187. 

3. Winward v. Lincoln, 23 R. I. 
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is evident that such agreement can be readily prostituted to the worst 
kind of gambling ventures^ and therefore its character may be 
weighed by a jury, in connection with other facts, in considering 
whether the bargain was a mere scheme to gamble upon the chance of 
prices. The form of the venture, when aided by evidence, may clearly 
indicate a purpose to wager upon a rise or fall in the price at a future 
day, and not to deal in the article as men usually do in that business. 
Gambling, whether it be in corporation stocks or merchandise, must 
not be confounded with what is commonly termed "speculation." ' 
But the fact that one of the parties, generally the vendor, is given an 
option as to the time of delivery, does not render the transaction ob- 
jectionable. The option as to the time of delivery of merchandise 
purchased is not illegal, if there is an agreement to make actual 
delivery. The optional contracts that are void are such as do not 
contemplate the actual delivery of the commodity purchased, but 
rather contemplate that the subject of the contract is not intended to 
be delivered.® A sale of stock on margin is prohibited by the stat- 
utes of some states.* But in the absence of such a statute, the deci- 
sions are practically in accord in holding that the fact that margins 
only are advanced does not, of itself, stamp a transaction as a mere 
gambling contract.^® It is equally true, however, that such fact may 
be taken into consideration in determining its real character, so that 
where margins alone seem to be within the contemplation of the 
parties — ^as where a purchaser's financial ability is not commensur- 
able with the amount of his purchases, or where the dealings of the 
parties are purely in relation to the margins, and not the completion 
of the sale or purchase — it may be regarded as a gambling trans- 
action.*^ 

Contracts in Restraint of Trade or Alienation 

190. Development of Doctrine of Restraint of Trade. — ^The doctrine 
relating to contracts in restraint of trade appears to have undergone 
distinctive stages of transaction or development. According to the 
early common law of England, an agreement in restraint of a man's 
right to exercise his trade or calling was void as against public policy. 

7. Note: 1 A. S. R. 763. note; Estate of Taylor, 192 Pa. St. 

8. Notes: 1 A. S. B. 762; 1 L.R.A. 304, 43 Atl. 973, 73 A. S. R. 812. 
140. Note: 1 A. S. R. 763. 

9. See supra, par. 187. But in Lancaster v. Ames, 103 Me. 

10. Preston v. Cincinnati, C. & H. V. 87, 68 Atl. 533, 126 A. S. R. 286, 17 
B. Co. 36 Fed. 54, 1 LJl.A. 140; Hatch L.R.A.(N.S.) 229, it was held that a 
V Douglas, 48 Conn. 116, 40 Am. Rep. court will not enforce a promise to re- 
154; Sondheim v, Gilbert, 117 Ind. 71, pay money advanced for use in buying 
18 N. E. 687, 10 A. S. R. 23, 5 L.R.A. stocks on margins on account of the 
432; Richter v. Poe, 109 Md. 20, 71 one making the advance. 

Atl. 420, 22 L.R.A.(N.S.) 174 and 11. Note: 22L.R.A.(N.S.) 174. 
R. 0. L. Vol. VI.— 60. 785 
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In those days a man could not lawfully exercise a trade to which he 
had not been fully apprenticed, and one so admitted was obliged by 
statute to follow and exercise his trade under a penalty. Hence, to 
enforce such an agreement was to deny the covenantor the right to 
earn his living, and to require him to violate an express provision of 
law. Through a succession of decisions this rule continued for two 
hundred years. Changes in the law of apprenticeship, as well as the 
expansion of commerce, however, eventually impressed the judicial 
mind with the necessity of remodeling the rule to meet the require- 
ments of man. It was recognized that both public interest and private 
welfare often render engagements not to carry on a trade or to act in a 
profession in a particular place for a limited time proper and even 
beneficial. Thus impressed, the courts sought at first to meet such re- 
quirements by introducing into the law a distinction between sealed 
instruments and simple contracts. This distinction, being without 
reason, and not foimded upon principle, soon disappeared, and the 
more logical distinction between a general and a limited restraint of 
trade found favor with the courts. Although the courts continued to 
treat contracts in general or total restraint of trade as void, they began 
to enforce contracts in partial restraint of trade provided such con- 
tracts were not unreasonable. The classification of contracts into those 
which are in general restraint of trade, and those which are in partial 
restraint of trade, seems to have been made for the purpose of dis- 
tinguishing between restrictive agreements covering the entire country 
and restrictive agreements covering a smaller area. This distinction is 
still adhered to in some jurisdictions. But as will be seen, many of 
the courts have, in view of changed conditions, abandoned the rule 
that contracts in general restraint of trade are necessarily void. In its 
place they have substituted the more flexible rule that contracts in 
unreasonable restraint of trade are void, while contracts which impose 
a reasonable restraint upon trade are valid. The tendency of the 
modern decisions is to adopt this rule as the one governing the 
subject.*^ 

191. Extension of Doctrine to Contracts in Restraint of Competi- 
tion. — By the common law contracts treated as being in restraint of 
trade were limited to contracts having for their purpose the purchase 
of some trade or business, as a part of which the seller agreed not to 
engage in the trade or business he had disposed of. But in dealing 

12. Freudenthal v. Espey, 45 Colo. N. E. 419, 60 Am. Rep. 464; Herres- 
488, 102 Pac. 280, 26 L.R.A.(N.S.) hoff v. Boutineau, 17 R. I. 3, 19 Atl. 
961; Anchor Electric Co. v. Hawks, 712, 33 A. S. R. 850, 8 L.R.A. 469; 
171 Mass. 101, 50 N. E. 509, 68 A. S. Nordenfelt v. Maxim-Nordenfelt Guns, 
R. 403, 41 L.R.A. 189; Bancroft v. etc., Co., [1894] App. Cas. 535, 63 L. 
Union Embossing Co., 72 N. H. 402, J. Ch. 908, 71 L. T. N. S. 489, 6 Eng. 
57 Atl. 97, 64 L.R.A. 298; Diamond Rul. Cas. 413. 
Match Co. V. Roeber, 106 N. Y. 473, 13 Note: 92 Am. Dec. 751. 

786 



Digitized by 



Google 



6 B. C. L. CONTRACTS i 191 

with conditions brought about by modem business methods, it has 
been found necessary for the public good to extend the common-law 
prohibition against contracts in restraint of trade to cases involving 
more than the mere purchasing and selling of a trade or business, so 
as to give the courts, for the good of the public, authority to prevent, 
as much as possible, combinations and arrangements having for their 
purpose the creation of a monopoly, the control of prices, and the 
suppression of competition. The restraint of trade may be accom- 
plished in more ways than one. Every business scheme that has for 
its purpose the control of the market and the fixing of prices necessa- 
rily tends to restrain trade and suppress competition in the article 
sought to be controlled. But when the doctrine was first recognized 
conditions were such that the public good required that it be applied 
only to contracts of sale, and between the parties to the contract. It 
is, however, manifest that if this principle of the common law should 
be confined to the narrow limits that were sufficient in its origin, it 
would be wholly inadequate to correct the evils that modem trade 
conditions have produced. Taking for a foundation the principle 
that illegal and unreasonable restraint of trade is obnoxious to the 
spirit of the law, the range of this principle will be extended to meet 
the requirements of to-day, and to embrace every condition in which 
an unlawful attempt is made to restrain trade and control the market 
and suppress competition, by whatever means these ends are sought to 
be accomplished.** Many of the later authorities draw a distinction 
between contracts which were in "restraint of trade," as that phrase 
was understood in the early history of the common law, and con- 
tracts which are in "restraint of competition/' and which are also 
in restraint of trade as understood in modem times. Both classes of 
contracts, when imreasonable and to the injury of the public, are alike 
illegal and against public policy. The illegality of a contract or com- 
bination for the restraint of competition does not lie in the agreement 
not to compete, but in its reflex injury to the public. One way to con- 
trol prices is to destroy or restrain competition. It has been said that 
many of the cases decided in America, holding contracts valid as not 
being in imreasonable restraint of trade, would have been held other- 
wise if the modem doctrine as to restraint of competition had been 
properly applied.** Contracts in restraint of competition are men- 
tioned incidentally in this article because of their interrelation with 
contracts in restraint of trade. Elsewhere will be found a discussion 
of the principles governing contracts tending to create a monopoly, 
regardless of whether they are called contracts in restraint of trade 
or contracts in restraint of competition.** 

18. Brent v. Gay, 149 Ky. 615, 149 66 S. E. 264, 116 A. 8. R. 901, 9 Ann. 
8. W. 915, 41 L.R.A.(N.S.) 1034. Cas. 667, 10 L.R.A.(N.S.) 268. 

14. Pocahontas Coke Co. v. Pow- 15. See Monopolies and Cokbi- 
hatan Coal, etc., Co., 60 W. Va. 508, nations. 
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192. Status of Agreement in Restraint of Trade. — ^A contract in 
restraint of trade is held to be void because it tends to the prejudice 
of the public. It is therefore deemed by the law to be not merely an 
insufficient or invalid consideration, but a vicious one. Being so, 
it rests on the same ground as if such contracts were forbidden by 
positive statute. They are forbidden by the common law, and are 
held to be illegal. ^^ On the other hand, it has been said that although 
contracts in undue restraint of trade are loosely spoken of in the 
books as "illegal contracts," it is more accurate to style them "imen- 
forceable contracts.'' It is not against the law to make such a con- 
tract, or illegal to perform it.^' Under this view, contracts in restraint 
of trade are illegal only in the sense that the law will not enforce 
them. They are simply void. The law does not prohibit the making 
of contracts in restraint of trade ; it merely declines, after they have 
been made, to recognize their validity. A party to such contract is 
not bound to perform it, but he may perform it if he sees fit, and his 
doing so exposes him to no legal animadversion. Accordingly, if 
the by-laws of a stock exchange are invalid because of being in im- 
proper restraint of trade, they are merely void, and the members of 
the exchange, being under no obligation to obey them, may pediaps 
be entitled, at their own instance, to protection against such discipli- 
nary consequences as the exchange may see fit to impose in case of dis- 
obedience. But such protection cannot be invoked in their behalf 
by a stranger. Nor can they be required to disobey such rules except 
at their own volition.^® It has been decided, however, that the rule 
in equity that contracts in restraint of trade are merely unenforceable 
does not require that the parties so contracting shall be deemed to 
be immune from ordinary equitable remedies when their violation of 
public policy is directed at and actually works a public injury.** 

193. Presumption of Invalidity. — From the fact that contracts in 
reasonable restraint of trade will generally be enforced it is not to be 
supposed that the law looks with favor on such contracts. There may 
be f oimd expressions to the effect that the law starts out with the pre- 
sumption that contracts in restraint of trade are void.*^ It has some- 
times been said by text writers, and even by courts, that all contracts in 

16. Bishop t;. Pahner, 146 Mass. 469, 111. 210, 32 N. E. 274, 36 A. S. R. 385, 
16 N. E. 299, 4 A. S. R. 339. 18 L.R.A. 190. 

17. Havemeyer v. Superior Ct., 84 19. McCarter v. Firemen's Ins. Co., 
Cal. 327, 24 Pac. 121, 18 A. S. R. 192, 74 N. J. Eq. 372, 73 Atl. 80, 414, 135 
10 L.R.A. 627; Bohn Mfg. Co. v. Hoi- A. S. R. 708, 18 Ann. Cas. 1048, 29 
lis, 54 Minn. 223, 55 N. W. 1119, 40 L.R.A.(N.S.) 1194. 

A. S. R. 319, 21 L.R.A. 337; Rosen- 20. Mallan v. May, 11 M. & W. 653, 

baum V. United States Credit System 12 L. J. Exch. 376, 7 Jur. 636, 6 Eng. 

Co., 65 N. J. L. 255, 48 Atl. 237, 53 Rul. Cas. 392. 

L.R.A. 449. Notes: 92 Am. Dec. 753; 11 LJB.A. 

18. American live Stock Commis- 438. 
sion V. Chicago Live Stock Exch., 143 
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restraint of trade, whether general or limited, are prima fade void, or 
that they are to be presumed void, until it be shown, not only that 
there was an adequate consideration, but that the circumstances under 
which the contract was made were such as to render the restraint rea- 
sonable. But the rule to be drawn from a careful analysis of the ad- 
judged cases, and the reasons upon which they are founded, does not 
seem to involve any such presumption in the eu^curate or legal sense of 
the term, and may be more correctly stated to be, that all contracts in 
restraint of trade are void, if considered only in the abstract, and 
without reference to the situation or objects of the parties or other 
circumstances under or with reference to which they were made ; and 
this though the pecuniary consideration paid may have been suf- 
ficient to support the contract in any other aspect, or any ordinary 
contract for a legal purpose or even though it may be sufficient in 
value to compensate the restraint imposed. But if, considered with 
reference to the situation, business and objects of the parties, and 
in the light of all the surrounding circumstances with reference to 
which the contract was made, the restraint contracted for appears to 
have been for a just and honest purpose, for the protection of the 
legitimate interests of the party in whose favor it is imposed, reason- 
able as between them and not specially injurious to the public, the 
restraint will be held valid. A contract of this kind requires no 
greater pecuniary or valuable consideration to support it than any 
other contract; but such consideration, however valuable, will not of 
itself support it. Whether it can be supported or not depends upon 
matters outside of and beyond the abstract fact of the contract or the 
pecuniary consideration; it will depend upon the situation of the 
parties, the nature of their business, the interests to be protected by 
the restriction, its effect upon the public; in short, upon all the sur- 
rounding circumstances; and the weight or effect to be given to these 
circumstances is not to be affected by any presumption for or against 
the validity of the restriction; if reasonable and just, the restriction 
will be sustained ; if not, it will be held void.* 

194. Test of Reasonableness. — ^No better test can be applied to the 
question whether a particular contract is reasonable than by con- 
sidering whether the restraint is such only as to afford a fair pro- 
tection to the interests of the party in favor of whom it is given, and 
not so large as to interfere with the interests of the public. What- 
ever restraint is larger than the necessary protection of the party can 
be of no benefit to either; it can be only oppressive, and if oppressive it 
is, in the eye of the law, imreasonable.* It seems that the extent of 

1. Rakestraw v. Lanier, 104 Ga. 188, 2. Harrison v. Glucose Sugar Re- 

30 S. E. 735, 69 A. S. R. 154; Hubbard fining Co., 116 Fed. 304, 53 C. C. A. 

V. Miller, 27 Mich. 15, 15 Am. Rep. 484, 58 LJt.A. 915; McGurry v. Gib- 

153. son, 108 Ala. 451, 18 So. 806, 54 A. S. 

Note: 92 Am. Dec. 753. R. 177; Freudenthal v. Espey, 45 Colo. 
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the restraint imposed by the contract would be of some importance in 
determining its reasonableness.* But generally it may be said that 
whether a contract, in its terms or operation, is or may be unreason- 
able because it extends to or may be extended to a longer time or to 
a greater territory or to other subjects than is reasonably necessary for 
the protection of the rights of the parties inter sese, and whether the 
public is or may be appreciably injured thereby, cannot be ascer- 
tained by any accurately defined rules, but must be determined from 
a practical consideration of the circumstances of every case as it arises, 
in connection with such general principles of law and of construction 
as are applicable thereto. The validity of the contract should be de- 
termined not by what has been done under it, but by what may be 
done under it; by what will be its real tendency with reference to trade 
and monopoly when in full operation.* It has been said that in de- 
termining whether such restriction is reasonable, the court will look 
alone to the time when the contract was entered into.* The reason- 
ableness of a particular contract is generally to be determined by the 
court and not by the jury.* 

195. Purpose of Contract. — From the tests laid down for de- 
termining the validity of such an agreement, it seems to follow that 
no conventional restraint of trade can be enforced, unless the cove- 
nant embodying it is merely ancillary to the main purpose of a law- 
ful contract, and necessary to protect the covenantee in the enjoy- 
ment of the legitimate fruits of the contract, or to protect him from 

488, 102 Pac. 280, 26 L.R.A.(N.S.) 577, 54 S. W. 969, 92 A. S. R. 373, 47 

961; Rakestraw v. Lanier, 104 Ga. 188, L.R.A. 287. 

30 S. E. 735, 69 A. S. R. 154; Swigert 4. Stewart v. Steams, etc., Lumber 

v. Tilden, 121 la. 650, 97 N. W. 82, Co., 56 Fla. 570, 48 So. 19, 24 L.R.A. 

100 A. S. R. 374, 63 L.R.A. 608; GU- (N.S.) 649; Pocahontas Coke Co. v. 

man v. Dwight, 13 Gray (Mass.) 356, Powhatan Coal, etc., Co., 60 W. Va. 

74 Am. Dec. 634; Taylor Iron, etc., Co. 508, 56 S. E. 264, 116 A. S. R. 901, 

V. Nichols, 73 N. J. L. 684, 69 Atl. 186, 9 Ann. Cas. 667, 10 L.R.A.(N.S.) 268. 

133 A. S. R. 753, 24 L.R.A.(N.S.) 933; 5. Rakestraw v. Lanier, 104 Ga. 188, 

Turner v, Abbott, 116 Tenn. 718, 94 30 S. E. 735, 69 A. S. R. 154. 

S. W. 64, 8 Ann. Cas. 150, 6 L.R.A. Note: 92 Am. Dec. 753. 

(N.S.) 892; Pocahontas Coke Co. t?. 6. Rakestraw v. Lanier, 104 Ga. 188, 

Powhatan Coal, etc., Co. 60 W. Va. 30 S. E. 735, 69 A. S. R. 154; Lanzit 

508, 56 S. E. 264, 116 A. S. R. 901, 9 v. J. W. Sefton Mfg. Co., 184 111. 326, 

Ann. Cas. 667, 10 L.R.A. (N.S.) 268; 56 N. E. 393, 75 A. S. R. 171; Wiley 

Nordenfelt v. Maxim-Nordenfelt Guns, v. Baumgardner, 97 Ind. 66, 49 Am. 

etc., Co., [1894] App. Cas. 535, 63 Rep. 427; Bancroft v. Union Embos- 

L. J. Ch. 908, 71 L. T. N. S. 489, 6 sing Co., 72 N. H. 402, 57 Ati. 97, 64 

Eng. Rul. Cas. 413. L.R.A. 298; Rosenbamn v. United 

Note: 92 Am. Dec. 752. States Credit System Co., 65 N. J. L. 

8. The slight restraint of trade re- 255, 48 Atl. 237, 53 Lit. A. 449 ; Mallan 

suiting from a contract between mer- v. May, U M. & W. 653, 12 L. J. Excb. 

chants to close their places of business 376, 7 Jur. 536, 6 Eng. Rul. Cas. 392. 

at a certain hour each day is not il- Note : 92 Am. Dec. 753. 
legaL Stovall t?. McCutchen, 107 Ky. 
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the dangers of an unjust use of those fruits by the other party. This 
statement of the rule implies that the contract must be one in which 
there is a main purpose, to which the covenant in restraint of trade 
is merely ancillary. The covenant is inserted only to protect one 
of the parties from the injury which, in the execution of the con- 
tract or enjoyment of its fruits, he may suffer from the unrestrained 
competition of the other. The main purpose of the contract suggests 
the measure of protection needed, and furnishes a sufficiently uni- 
form standard by which the validity of such restraints may be ju- 
dicially determined* In such a case, if the restraint exceeds the 
necessity presented by the main purpose of the contract, it is void 
for two reasons: first, because it oppresses the covenantor, without 
any corresponding benefit to the covenantee; and, second, because it 
tends to a monopoly.' It may be added that even though there is 
an apparent main lawful purpose, yet if the obvious purpose and nec- 
essary result of the contract are to establish a monopoly, the contract 
is void. In ascertaining the real purpose the court is not limited to 
a consideration of the purpose stated in the contract. If, in order 
to render legal a contract otherwise illegal because in unreasonable 
restraint of trade, it would be necessary only to state in the contract 
a legal main purpose, such statement would furnish an easy evasion 
of the law.® 

196. Agreement Not to Engage in Business or Occupation. — ^Agree- 
ments not to engage in a particular business or occupation are objec- 
tionable on two grounds — they tend to deprive the party restrained 
of the means of earning a livelihood, and they deprive the community 
of the benefit of his free and unrestricted efforts in his chosen field 
of activity. Not only does such restraint work injury to the public 
by depriving it of the industry of the restricted party in the vocation 
for which he is best adapted, as well as by the tendency thereof to 
throw the person so restrained upon the public for support, or compel 
him to expatriate himself and transfer his residence and allegiance to 
some other state or country in order to pursue his occupation, but the 
tendency of such restraint is to foster monopolies, prevent compe- 
tition, enhance prices, and perhaps ultimately to enable organized capi- 
tal to silence all competition, become the sole producer, and place the 
public at its mercy.* Considerations such as these are no doubt 

7. Slaughter v. Thacker Coal, etc., E. 264, 116 A. S. R. 901, 9 Ann. Cas. 
Co., 65 W. Va. 642, 47 S. E. 247, 104 667. 10 L.R.A.(N.S.) 268. 

A. S. R. 1013, 2 Ann. Cas. 336, 65 9. Freudenthal v. Espey, 45 Colo. 

LJI.A. 342: Pocahontas Coke Co. v. 488, 102 Pac. 280, 26 LJt.A.(N.S.) 

Powhatan Coal, etc., Co., 60 W. Va. 961; Rakestraw v. Lanier, 104 Ga. 

508, 56 S. E. 264, 116 A. S. R. 901, 188, 30 S. E. 735, 69 A. S. R. 154; 

9 Ann. Cas. 667, 10 L.R.A.(N.S.) 268. Swigert v. TUden, 121 la. 650, 97 N. 

8. Pocahontas Coke Co. «. Powhatan W. 82, 100 A. S. R. 374, 63 LJt.A. 
Coal, etc., Co., 60 W. Va. 508, 56 S. 608; Alger v. Thacher, 19 Pick. 
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responsible for the enactment in some jurisdictions of statutes render- 
ing void contracts whereby anyone is restrained from exercising a 
lawful business or occupation except as specified in the statute.*® Even 
in the absence of statutory provisions, it is unquestionably true that 
a restrictive covenant, and nothing more, not to carry on in a partic- 
ular place a trade or profession, is void. Certainly no one would 
contend that a contract with A, whereby B was restricted in following 
a trade or practicing a profession in a particular place, without more, 
would be enforceable. It would not be enforceable, because it csm- 
not be gathered therefrom that either party or the public would be 
benefited thereby. Why should B be restricted if neither he nor A, 
the one to whom he is bound, receives benefit thereby? And why 
should the public be the losers, for the time, of the services of B, 
and derive no benefit whatever in return? Such a contract would be 
unreasonable, and therefore void.** It is true that there are decisions 
to the effect that a contract whereby a person agrees to pay his com- 
petitor for discontinuing business at a particular place is not neces- 
sarily invalid.** But this is not in accord with the weight of au- 
thority. The fact that the contractee may derive some benefit from 
the restrictive agreement, and that he pays a consideration therefor, 
would not render such an agreement reasonable, because, as stated 
above, an agreement not to engage in a particular business or occu- 
pation can be upheld only if it is ancillary to a lawful contract or 
transaction in reference to a matter in which the contractee has a 
legitimate interest in need of protection.** Thus, a covenant on the 
part of a manufacturer not to continue his business, the sole considera- 
tion being the payment of money for the obligation itself, the business 
not being sold, is unreasonable, as being in restraint of trade, since 
neither its purpose nor effect is to protect the covenantee in the en- 
joyment of a business which he purchased. In such case the business 
of the covenantor is not transferred merely ; it is destroyed. Such an 
undertaking in restraint of trade, however limited as to time and 

(Mass.) 51, 31 Am. Dee. 119; Anchor Pac. 416, 109 A. S. R. 114; Buckhout 

Electric Co. v. Hawkes, 171 Mass. 101, v. Witwer, 157 Mich. 406, 122 N. W. 

50 N. E. 509, 68. A. S. R. 403, 41 184, 23 LJl.A.(N.S.) 606. 

L.R.A. 189; Lupkin Rule Co. v, Frin- 11. Freudenthal t;. Espey, 45 Colo, 

geli, 57 Ohio St. 596, 49 N. E. 1030, 488, 102 Pac. 280, 26 L.R.A.(N.S.) 

63 A. S. R. 736, 41 L.R.A. 185. 961. 

10. Vulcan Powder Co. v. Hercules 12. Pierce v. Fuller, 8 Mass. 223, 

Powder Co., 96 Cal. 510, 31 Pac. 581, 5 Am. Dec. 102; Palmer v. Stebbins, 3 

31 A. S. R. 242; Gregory v, Spieker, Pick. (Mass.) 188, 15 Am. Dee. 204; 

110 Cal. 160, 42 Pac. 576, 52 A. S. R. LesUe v, LoriUard, 110 N. Y. 519, 18 

70; Merchants' Ad-Sign Co. v. Ster- N. E. 363, 1 L.R.A. 456. 

ling, 124 Cal. 429, 57 Pac. 468, 71 A. 13. Clemons v. Meadows, 123 Ky. 

S. R. 94, 46 L.R.A. 142; Getz Bros. Co. 178, 94 S. W. 13, 124 A. S. R. 339, 

V. Federal Salt Co., 147 Cal. 116, 81 6 L.R.A. (N.S.) 847 and note. 
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place, would seem; upon all general principles, to be unreasonable.^^ 
Under such circumstances an agreement to close one part of a busi- 
ness, even for a limited time, is as much against the policy of the law 
as a contract to close the entire business. The one is as reprehensible 
as the other. They differ only in degree. Otherwise a party might 
agree with one person to close one part of his manufactory, and then 
agree with a second person to close the other part, the two constituting 
his entire business.^* When not ancillary to a lawful contract, an 
agreement not to engage in a particular business or occupation, as 
where a business is to be discontinued for the benefit of a rival busi- 
ness, is frequently rendered unenforceable because of its monopolistic 
tendency.** 

197. Agreement Ancillary to Sale of Mercantile or Manufacturing 
Business. — Public policy requires that every man shall be at liberty to 
work for himself, and shall not be at liberty to deprive himself or the 
state of his labor, skill, or talent by any contract that he enters into. 
On the other hand, public policy requires that when a man has by 
skill, or by any other means, obtained something which he wants to 
sell, he should be at liberty to sell it in the most advantageous way in 
the market; and, in order to enable him to sell it advantageously in 
the market, it is necessary that he should be able to preclude himself 
from entering into competition with the purchaser. In such a case, 
the same public policy that enables him to do this does not restrain 
him from alienating that which he wants to alienate, and therefore 
enables him to enter into any stipulation which, in the judgment of 
the court, is not unreasonable, having regard to the subject matter of 
the contract. There are several reasons for upholding a covenant on 
the part of the vendor in all such cases to desist from the business in 
competition with the purchaser, which do not obtain in other cases. 
In ihe first place, the restraint is partial in the sense that it covers 
only the time and locality during and in which the vendee carries 
on the business purchased, and beyond these limitations the seller 
is at liberty to carry on the same business. Then, too, the vendor 
receives an equivalent for his partial abstention from that business 
in the increased price paid him for it on account of his covenant; 
and his entering into and observance of the covenant not only 
do not tend to his pauperization to the detriment of the public, but, 
on the contrary, by securing to him the full value of his business 

14. Tuscaloosa Ice Mfg. Co. v, Wil- S. R. 125, 50 L.R.A. 175; Stewart v. 
liams, 127 Ala. 110, 28 So. 669, 85 Steams, etc.. Lumber Co., 56 Fla. 570, 
A. S. R. 125, 50 L.R.A. 175. 48 So. 19, 24 LJIA..(N.S.) 649; Cha- 

15. Clark v. Needham, 125 Mich. 84, pin v. Brown, 83 la. 156, 48 N. W. 
83 N. W. 1027, 84 A. S. R. 559, 51 1074, 32 A. S. R. 297, 12 L.R.A. 428; 
L.R.A. 785. Clark v. Needham, 125 Mich. 84, 83 N. 

16. Tuscaloosa Ice Mfg. Co. v. Wil- W. 1027, 84 A. S. R. 559, 51 L.RA.. 
liams, 127 Ala. 110, 28 So. 669, 85 A. 785. 
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and its goodwill, a value which he has an absolute right to secure in 
tliis way, the covenant operates to his affirmative pecuniary benefit 
and against his impoverishment, in that, while being paid for desisting 
from the particular business in the locality covered by it, he may still 
enter upon other pursuits of gain in the same locality or upon this 
one in other localities. Finally, while such covenants preclude the 
competition of the covenantor, it is ordinarily neither their pur- 
pose nor effect to stifle competition generally in the locality, nor to 
prevent it at all in a way or to an extent injurious to the public, for 
the business in the hands of the purchaser is carried on just as it 
was in the hands of the vendor, the former merely takes the place 
of the latter, the commodities of the trade are as open to the public 
as they were before, the same competition exists as existed before, 
there is the same employment furnished to others after as before, the 
profits of the business go as they did before to swell the sum of public 
wealth, the public has the same opportunities of purchasing, ii it is 
a mercantile business, and production is not lessened if it is a manu- 
facturing plant.*' Such restrictive agreements are expressly permitted 
by the statutes of some states.*® Similar principles apply to a sale 
of the right to manufacture and sell an article protected by a patent. 
The seller may agree not to engage in the manufacture or sale of 
similar articles, even though the patent is not infringed thereby.** 

17. Tuscaloosa Ice Mfg. Co. v. Wil- 610, 92 S. W. 1104, 9 L.R.A.(N.S.) 
liams, 127 Ala. 110, 28 So. 669, 85 979; Nelson v. Brasangton, 64 Wash. 
A. S. R. 125, 50 L.R.A. 175; Harris 180, 116 Pac. 629, Ann. Cas. 1913A 
t?. Theus, 149 Ala. 133, 43 So. 131, 123 289; Mallan v. May, 11 M. & W. 653, 
A. S. R. 17, 10 L.R.A.(N.S.) 204; 12 L. J. Exch. 376, 7 Jur. 536, 6 Eng. 
Freudenthal v, Espey, 45 Colo. 488, Rul. Cas. 392; Nordenfelt v. Maxim- 
102 Pac. 280, 26 L.R.A.(N.S.) 961; Nordenfelt Guns, etc., Co., [1894] 
Chapin v. Brown, 83 la. 156, 48 N. W. App. Cas. 535, 63 L. J. Ch. 908, 71 L. 
1074, 32 A. S. R. 297, 12 L.R.A. 428; T. N. S. 489, 6 Eng. Rul. Cas. 413. 
Swigert v. Tilden, 121 I^. 650, 97 N. Note: 8 L.R.A. 469. 
W. 82, 100 A. S. R. 374, 63 L.R.A. See also Goodwill. 
608; Anchor Electric Co. v, Hawkes, There is nothing illegal in an agree- 
171 Mass. 101, 50 N. E. 509, 68 A. S. ment by the seller of a business to 
R. 403, 41 L.R.A. 189; Guerand v. withdraw altogether from business at 
Bandelet, 32 Md. 561, 3 Am. Rep. 164; a particular place, or thereafter to dis- 
Up River Ice Co. v. Denier, 114 Mich, continue the use of his previous busi- 
296, 72 N. W. 157, 68 A. S. R. 480; ness name. Grow v. Seligman, 47 
Trenton Potteries Co. v. Oliphant, 58 Mich. 607, 11 N. W. 404, 41 Am. Rep. 
N. J. Eq. 507, 43 Atl. 723, 78 A. S. R. 737. 

612, 46 L.R.A. 255; Fleckenstein 18. Gr^ory v. Spieker, 110 Cal. 150, 
Bros. Co. V. Fleckenstein, 76 N. J, 42 Pac. 576, 52 A. S. R. 70 ; Merchants' 
L. 613, 71 Atl. 265, 24 L.R.A. Ad-Sign Co. v. Sterling, 124 Cal. 429, 
(N.S.) 913; Kramer v. Old, 119 57 Pac. 468, 71 A. S. R. 94, 46 L.R.A. 
N. C. 1, 25 S. E. 813, 56 A. S. 142 ; Getz t?. Federal Salt Co., 147 Cal. 
R. 650, 34 L.R.A. 389; Siegel v. 115, 81 Pac. 416, 109 A. S. R. 114; 
Marcus, 18 N. D. 214, 119 N. W. 358, Buckhout v. Witwer, 157 Mich. 406, 
20 L.R.A.(N.S.) 769; Bradford v. 122 N. W. 184, 23 L.RJL.(N.S.) 506. 
Montgomery Furniture Co., 115 Tenn. 19. Morse Twist Drill, etc, Co. v. 
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The same rule applies to an agreement, by the seller of the right to 
manufacture and sell an article with which a trade name is connected, 
not to use his name in connection with a similar article.** 

198. Agreement Ancillary to Sale of Partner's or Stockholder's 
Interest in Business. — ^As a partner has an existing interest in the 
good will of the business, an agreement not to engage in a competing 
business, made by a retiring member of a firm who sells his interest 
to the remaining partner, stands on the same footing as a sale of the 
good will by a merchant or manufacturer,* although there may be 
circumstances under which a stipulation inserted in a partnership 
agreement of indefinite duration would be unreasonable.* In fact the 
statutes of some jurisdictions expressly pro\dde that a partner may, 
upon or in anticipation of a dissolution of the partnership, agree not 
to carry on a similar business at the same place.* In the absence of 
statutory provisions governing the subject, a seller of corporate stock 
may likewise agree not to engage in a business which would compete 
with that of the corporation.* As purchasers who own the stock of 
the corporation are interested in the success thereof, and as they 
buy the vendor's stock and pay him his price, they are entitled to 
the protection given by the vendor's agreement. And the fact that 
the sale of the corporate stock does not transfer any title to the good 
will of the business — ^that being the property of the corporation it- 
self — does not render such agreement invalid.* Moreover, it may 
reasonably be said that a stockholder in a corporation has such an 
interest in its business and good will as to make a purchaser of such 
interest and good will a transferee of the same within the provisions 
of a statute validating agreements in restraint of trade intended mere- 
ly to protect the vendee or transferee of a trade or business.* There 
is, however, authority to the contrary.' 

199. Territorial Extent of Restriction Ancillary to Sale of Busi- 
ness. — ^When the courts began to relax the rule prohibiting contracts 

Morse, 103 Mass. 73, 4 Am. Rep. 513; ling, 124 Cal. 429, 57 Pac. 468, 71 

Bancroft v. Union Embossing Co., 72 A. S. R. 94, 46 L.R.A. 142; Getz t?. 

N. H. 402, 57 Atl. 97, 64 L.R.A. 298. Federal Salt Co., 147 Cal. 115, 81 

Note: 22 LJI.A. 675. Pac. 416, 109 A. S. R. 114; Siegel v, 

20. Brewer v. Lamar, 69 Ga. 656, 47 Marcus, 18 N. D. 214, 119 N. W. 

Am. Rep. 766. 358, 20 L.R.A.(N.S.) 769. 

1. Angier v. Webber, 14 Allen 4. Up River Ice Co. v. Denier, 114 
(Mass.) 211, 92 Am. Dec. 748; Morse Mich. 296, 72 N. W. 157, 68 A. S. R. 
Twist DriU, etc., Co. v. Morse, 103 480. 

Mass. 73, 4 Am. Rep. 513; Anchor 5. Note: 23 L.R.A.(N.S.) 507. 
Electric Co. v. Hawkes, 171 Mass. 101, 6. Buckhout v. Witwer, 157 Mich. 

50 N. E. 509, 68 A. S. R. 403, 41 406, 122 N. W. 184, 23 L.R.A.(N.S.) 

L.R.A. 189. 506. 

2. Carroll v. Giles, 30 S. C. 412, 9 7. Merchants' Ad-Sign Co. v. Ster- 
S. E. 422, 4 L.R.A. 154. ling, 124 Cal. 429, 57 Pac. 468, 71 A. 

3. Merchants' Ad-Sign Co. v. Ster- S. R. 94, 46 LJt.A. 142. 
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in restraint of trade, the controversies arose not with respect to the 
validity of restrictive covenants covering the entire country, but with 
respect to covenants covering small areas, such as towns or parishes. 
There is a diflFerence, it was then declared, between a case where the 
restraint is general, not to exercise a trade throughout the kingdom, 
and where it is limited to a particular place ; and that the former of 
these must be void, being of no benefit to either party, and only 
oppressive.® Thus there became established the distinction between 
general or total and partial restraint, which has already been adverted 
to. A contract whereby the seller of a mercantile or manufacturing 
business bound himself not to carry on his business at all, or not to 
pursue it within the limits of an entire state or country, came to be 
recognized as a total restraint of trade.^ A partial restraint is one 
which is restricted in its operation in respect to place; and this may 
be made in express terms, or it may result from a construction of 
the contract when viewed in the light of the circumstances surround- 
ing the contracting parties.*® This distinction between general and 
partial restraints of trade seems to be still adhered to in some juris- 
dictions. Frequently in cases in which the restraint is actually lim- 
ited, the doctrine is enunciated in general terms, that contracts in 
general restraint of trade are violative of public policy.** In the 
statutes of some states has become embodied the rule that a con- 
tract is invalid if it is in general restraint of trade,** or if it extends 

8. Note: 20 Ann. Cas. 661. Sutton v. Head, 86 Ky. 156, 5 S. W. 

9. Harding v. American Glucose 410, 9 A. S. R. 274; Guerand v. Dan- 
Co., 182 lU. 551, 55 N. E. 577, 74 A. delet, 32 Md. 561, 3 Am. Rep. 164; 
S. R. 189, 64 LHAl. 738. Long v. Towl, 42 Mo. 545, 97 Am. 

10. McCurry v, Gibson, 108 Ala. Dec. 355; Lufkin Rule Co. v. Fringeli, 
451, 18 So. 806, 54 A. S. R. 177. 57 Ohio St. 596, 49 N. E. 1030, 63 

There is, however, authority to the A. S. R. 736, 41 L.R.A. 185; Oregon 

effect that where a particular article Steam Nav. Co. v. Hale, 1 Wash. T. 

can be manufactured successfully only 283, 34 Am. Rep. 803, reversed on 

within a certain district, an agreement other grounds, 20 Wall. 64, 22 U. S. 

not to manufacture within such dis- (L. ed.) 315; Kellogg v. Larkin, 3 

trict amounts to an agreement in total Pin. (Wis.) 123, 3 Chand. 133, 56 

restraint of trade. Harding «. Amer- Am. Dec. 164; Washburn v. Dosch, 68 

ican Glucose Co., 182 lU. 551, 55 N. E. Wis. 436, 32 N. W. 551, 60 Am. Rep. 

577, 74 A. S. R. 189, 64 L.R.A. 738. 873. 

11. Wright V. Ryder, 36 Cal. 342, Notes: 4 L.R.A. 154; 24 L.R.A. 
95 Am. Dec. 186; Callahan v. Don- (N.S.) 918. 

noUy, 45 Cal. 152, 13 Am. Rep. 172; 12. Brewer v. Lamar, 69 Ga. 656, 

Jenkins v. Temples, 39 Ga. 655, 99 47 Am. Rep. 766; McAuliffe v. Yaugh- 

Am. Dec. 482; Lanzit v. J. W. Sefton an, 135 Ga. 852, 70 S. E. 322, Ann. 

Mfg. Co., 184 lU. 326, 56 N. E. 393, Cas. 1912A 290, 33 L.RA..(N.S.) 255; 

75 A. S. R. 171; Pyke v. Thomas, 4 Kinney v. Scarbrough Co., 138 Ga. 

Bibb. (Ky.) 486, 7 Am. Dec. 741 and 77, 74 S. E. 772, 40 L.R.A.(N.S.) 

note; Grundy v. Edwards, 7 J. J. 473. 
Marsh. (Ky.) 368, 23 Am. Dec. 409; 
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over a larger area than a city or county.** Even in the absence of 
any statute, contracts by the seller of a business not to engage in a 
similar business throughout the entire state or country will not be 
enforced in some jurisdictions.** Thus it has been decided that a 
restriction covering the entire state will not be enforced where the 
effect of the contract would be to deprive the people of the state of 
the industry and skill of the seller in the trade or business in which 
he may be most skilful and useful, and to compel him to engage 
in some other business or remove from the state.** However, it may 
be pointed out that early decisions of some of the courts recognizing 
the distinction between general and partial restraint of trade *• are 
opposed to the later decisions of the same courts in which it is recog- 
nized that circumstances may exist which would render reasonable a 
contract covering a more extensive territory.*' In fact a majority of 
the courts to which this question has been presented in recent years 
have declined to declare such contracts invalid simply because of their 
territorial extent. The changes in the methods of doing business 
and the increased freedom of communication which have come in 
recent years have very materially modified the view to be taken of 
particular contracts in reference to trade. The comparative ease 
with which one engaged in business can turn his energies to a new 
occupation, if he contracts to give up his old one, makes the hardship 
of such a contract much less for the individual than formerly, and 
the commercial opportunities which open the markets of the world 
to the merchants of every country leave little danger to the com- 
munity from an agreement of an individual to cease to work in a 
particular field. The courts no longer attempt to fix geographical 
limits within which only contracts of the character in question can 
be enforced. The terms general restraint of trade and partial restraint 
of trade have no longer a territorial meaning.*® The trend of opinion 
of the present day is that such a contract is not injurious to the public 

13. Gregory v. Spieker, 110 CaL Gregory, 10 N. Y. 241, 61 Am. Dec. 
150, 42 Pac. 576, 50 A. S. R. 70. 746. 

14. Note: 20 Ann. Cas. 662. 17. Consumers' Oil Co. v. Nunne- 

15. Lanzit v. J. W. Sefton Mfg. maker, 142 Ind. 560, 41 N. E. 1048, 
Co., 184 HI. 326, 56 N. E. 393, 75 A. 51 A. S. R. 193; Anchor Electric Co. 
S. R. 171; Union Strawboard Co. v. v. Hawkes, 171 Mass. 101, 50 N. E. 
Bonfield, 193 111. 420, 61 N. E. 1038, 509, 68 A. S. R. 403, 41 L.R.A. 189; 
86 A. S. R. 346. Diamond Match Co. v. Roeber, 106 N. 

16. Beard v. Dennis, 6 Ind. 200, 63 Y. 473, 13 N. E. 419, 60 Am. Rep. 
Am. Dec. 380; Duffy v. Shockey, 11 464. 

Ind. 70, 71 Am. Dec. 348; Alger v. 18. Swigert v. Tilden, 121 la. 650, 

Thacher, 19 Pick. (Mass.) 51, 31 Am. 97 N. W. 82, 100 A. S. R. 374, 63 

Dec. 119; Taylor v. Blanchard, 13 L.R.A. 608; Moorman v. Parkerson, 

Allen (Mass.) 370, 90 Am. Dec. 203; 131 La. 204, 59 So. 122, Ann. Cas. 

Bishop V. Palmer, 146 Mass. 469, 16 1914A 1150; Morse Twist Drill, etc., 

N. E. 299, 4 A. S. R. 339; Dunlop v. Co. v. Morse, 103 Mass. 73, 4 Am. Rep. 
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interests, so long as the area within which the business is restrained 
is no greater than is covered by the business the good will of which has 
been sold.^* 

200. Reasonableness of Territorial Extent of Restriction Ancillary 
to Sale of Particular Business. — ^Between the view that a restrictive 
agreement by the seller of a business is valid if it is in partial restraint 
of trade, and the view that such an agreement is valid if it is in 
reasonable restraint of trade, the only distinction is, that under the 
former there is an arbitrary limit to tiie territory to which the agree- 
ment may extend, whereas imder the latter there is no such limit. 
To both views is applicable the rule that it must be reasonable with 
respect to the business in question. In other words, the question of 
the reasonableness of the restraint of trade, where a business is sold 
with an agreement not to re-engage in like business within certain 
territory, depends upon whether it is such only as to aflford a fair 
protection to the party in whose favor it is made,*® and as not injurious 
to the interests of the public* A covenant in general restraint of 
trade contained in a contract for the sale of a business will be con- 
strued according to the intent of the parties. In ascertaining the 
intention of the parties, the court will look to the whole subject-matter 
of the contract, the situation of the parties, the nature and extent 
of the business, the purpose to be accomplished by the restriction, 
and all the surrounding circumstances to which the parties must be 
supposed to have referred in making it. If, construed in the light of 
these surrounding facts and circumstances, the covenant is Umited 
in territory to that reasonably necessary to the protection of the pur- 

513; Anchor Electric Co. v. Hawkes, 20. Beard v. Dennis, 6 Ind. 200, 6a 
171 Mass. 101, 50 N. E. 509, 68 A. S. Am. Dec. 380; Wiley v. Baumgardner, 
R. 403, 41 L.R.A. 189; Bancroft v. 97 Ind. 66, 49 Am. Rep. 427; Con- 
Union Embossing Co., 72 N. H. 402, 57 sumers' Oil Co. v. Nunnemaker, 142 
Atl. 97, 64 L.R.A. 298; Tode v. Gross, Ind. 560, 41 N. E. 1048, 51 A. S. R. 
127 N. Y. 480, 28 N. E. 469, 24 A. S. 193; Swigert v. Tilden, 121 la. 650, 97 
R. 475, 13 L.R.A. 652; Cowan v. Fair- N. W. 82, 100 A. S. R. 374, 63 L.RA. 
brother, 118 N. C. 406, 24 S. E. 212, 608; National Ben. Co. v. Union Hos- 
54 A. S. R. 733, 32 L.R.A. 829; pital Co., 45 Minn. 272, 47 N. W. 806, 
Kramer v. Old, 119 N. C. 1, 25 S. E. 11 L.R.A. 437; Long v. Towl, 42 Mo. 
813, 56 A. S. R. 650, 34 L.R.A. 389; 545, 97 Am. Dec. 355; Trenton Potter- 
Herreshoff v. Boutineau, 17 R. I. 3, ies Co. v. Oliphant, 58 N. J. Eq. 507,. 
19 Atl. 712, 33 A. S. R. 850, 8 L.R.A. 43 Atl. 723, 78 A. S. R. 612, 46 L.R A. 
469; Nordenfelt v, Maxim-Norden- 255; Berlin Machine Works v. Perry, 
felt Guns, etc., Co., [1894] App. Cas. 71 Wis. 495, 38 N. W. 82, 5 A. S. R. 
535, 63 L. J. Ch. 908, 71 L. T. N. S. 236. 
489, 6 Eng. Rul. Cas. 413. Note: 24 L.R.A.(N.S.) 923, 925. 

Notes: 92 Am. Dec 765; 20 Ann. 1. Harris v. Theus, 149 Ala. 133, 

Cas. 661, 662. 43 So. 131, 123 A. S. R. 17, 10 L.R.A. 

19. Fleckenstein Bros Co. v. Fleck- (N.S.) 204; Union Strawboard Co. v. 

enstein, 76 N. J. L. 613, 17 Atl. 265, Bonfield, 193 HI. 420, 61 N. E. 1038^ 

24 L.R.A.(N.S.) 913 and note. 86 A. S. R. 346. 
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chaaer^ it will be sustained.* Whether the area covered by the restric- 
tive agreement is necessary for the protection of the covenantee de- 
pends largely on the nature of the business and the manner in which 
it is conducted.* If a particular contract does not impose an unreason- 
able restraint upon trade as a matter of law, it would seem that the 
question whether the area which was embraced therein is greater 
than was required for the full protection of the vendee must ordi- 
narily be one of fact, to be determined by the jury, rather than the 
court, when an action at law is brought for its breach. Whether a 
contract which extends the area of restraint beyond the territory with- 
in which the business is being carried on at the time of its sale imposes 
an unreasonable restraint upon trade is a question upon which courts 
diflfer. The preponderance of authority seems to be that it does. 
Nevertheless, there is much force, it has been asserted, in the con- 
tention that a person who purchases the good will of a business, with 
the purpose of extending its scope, is entitled to bargain with his vend- 
or against competition within the territory into which he designs to 
extend it, and that a contract is not opposed to public policy when the 
area which it embraces is not greater than that which the parties may 
fairly anticipate the extended business will cover. The value of the 
good will is enhanced by affording to the vendee protection against 
competition from the vendor within the territory into which both par- 
ties understand the vendee proposes to, and may reasonably expect to 
be able to, extend the business.* However, an agreement which pro- 
vides in effect that the business shall be in the hands of the covenantee 
wherever he may elect to do business, and that the covenantor shall be 
at liberty to engage in business in such places only as the covenantee 
may not choose to do business, has been declared to be unreasonable.^ 
201. Duration of Restriction Ancillary to Sale of Business. — Even 
under the rule that an agreement in restraint of trade by the seller 
of a business is valid only if the restraint is partial, the fact that 
the duration of the restriction is imlimited does not prevent the 
restriction from being considered a partial one. The general rule is 
that where a contract by which a person covenants not to engage in 
or carry on a particular business is limited as to territory and is 
reasonable and proper in other respects, the fact that the duration of 
the restriction is unUmited will not render the contract invalid.* It 

2. Moore, etc., Hardware Co. v. enstein, 76 N. J. L. 613, 71 Atl. 265, 

Towers Hardware Co., 87 Ala. 201, 6 24 L.R.A.(N.S.) 913. 
So. 41, 13 A. S. R. 23; Hubbard v. 6. Union Strawboard Co. v, Bon- 

MiUer, 27 Mich. 15, 15 Am. Rep. 153. field, 193 111. 420, 61 N. E. 1038, 86 

Note: 24 L.R.A.(N.S.) 923. A. S. R. 346. 

8. Duffy V, Shockey, 11 Ind. 70, 71 6. McCurry v. Gibson, 108 Ala. 451, 

A.m. Dec. 348. 18 So. 80G, 54 A. S. R. 177; Harris 

Note: 92 Am. Dec. 753. v. Theus, 149 Ala. 133, 43 So. 131, 

4. Fleckenstein Bros. Co. v. Fleck- 123 A. S. R. 17, 10 L.R.A.(N.S.) 204; 
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is true fhat there are expressions, generally in the earlier decisions, 
that a contract in restraint of trade is void if it is unlimited as to 
time and place.' But the fact that it is the absence of a territorial 
limitation, and not the absence of a time limitation, that is regarded 
as vitiating such a contract, is indicated by the fact that in a number 
of cases contracts not to engage in a particular business have, though 
unlimited as to place and time, been held valid where the courts were 
able to construe the contracts as contracts intended to relate to par- 
ticular localities only.® Therefore, it may be said that in those juris- 
dictions in which the validity of an agreement is no longer governed 
by the presence of a territorial limitation, the agreement is not ren- 
dered invalid by the absence of limitations, both as to time and 
place.* The services of no person are so valuable to the public, in 
any field to which his business may extend, as to demand that he 
shall receive a smaller price for his right of competition, because an 
arbitrary rule forbids him to extend the restriction in point of time 
to the term of his own life, or that of the purchaser, or for their joint 
lives. The enlargement of the restrictive area by later adjudications 
is founded, therefore, upon a principle which it was reasonable to 
apply in determining what is the lawful limit of time. Where the 
contract is between individuals or between private corporations which 
do not belong to the quasi public class, there is no reason why the 
general rule that the seller should not be allowed to fix the time for 
the operation of the restriction so as to command the highest market 
price for the property he disposes of should apply.*® However, under 
the statutes of some states the restriction is limited to the time that 
the buyer or anyone deriving title to the good will from him carries 
on a similar business within the territory specified.** 

202. Reasonableness of Duration of Restriction Ancillary to Sale 
of Particular Business. — ^Although the absence of a limitation of time 
will not of itself invalidate a restrictive agreement by the seller of a 
business, the absence or presence of such a limitation may become of 

Smith V. Webb, 176 Ala. 596, 58 So. 7. Notes: 22 L.R.A. 673; 16 Ann. 

913, 40 L.R.A.(N.S.) 1191; Bowser v. Cas. 258. 

Bliss, 7 Blackf. (Ind.) 344, 43 Am. 8. Note: 16 Ann. Cas. 258. 

Dec. 93 ; Guerand v. Bandelet, 32 Md. 9. Southworth v. Davison, 106 

561, 3 Am. Rep. 164; Up River Ice Minn. 119, 118 N. W. 363, 16 Ann. 

Co. V. Denier, 114 Mich. 296, 72 N. Cas. 253 and note, 19 L.R.A.(N.S.) 

W. 157, 68 A. S. R. 480; Southworth 769; Oakdale Mfg. Co. v. Garst, 18 

V. Davison, 106 Minn. 119, 118 N. R. I. 484, 28 Atl. 973, 49 A. S. R. 

W. 363, 16 Ann. Cas. 253 and note, 784, 23 LJI.A. 639. 

10 L.R.A.(N.S.) 769; Webster v. Buss, 10. Kramer v. Old, 119 N. C. 1, 25 

61 N. H. 40, 60 Am. Rep. 317; Dia- S. E. 813, 56 A. S. R. 650, 34 L.RA. 

mond Match Co. v. Roeber, 106 N. Y. 389. 

473, 13 N. E. 419, 60 Am. Rep. 464. 11. Gregory v. Speiker, 110 Cal. 

Notes: 92 Am. Dec. 753; 1 L.R.A. 150, 42 Pac. 576, 52 A. S. E. 70. 
457; 8 L.R.A. 469. 
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considerable importance in determining whether the want of a limi- 
tation as to territory makes the restraint so unreasonable as to be vio- 
lative of public policy. Where the lack of limitation as to time com- 
bined witii the restrictions as to place renders the contract wider than 
is reasonably necessary for the protection of the person seeking to en- 
force it, the contract is invalid in so far as it is wider than is neces- 
sary.** Accordingly, in view of the rule that a contract in restraint 
of trade will generally be upheld if it affords only a fair protection 
to the vendee of the business and is not so large as to interfere with 
the interests of the public, the duration of the contract, like its ter- 
ritorial extent, is a factor which is to be considered in connection with 
the nature of the business in applying the test of reasonableness.** 
If the contract is unreasonable in other respects, a limitation as to 
time will not necessarily cure the illegality.** 

203. Restriction Ancillary to Sale of Business as Affected by Ten- 
dency to Suppress Competition. — ^There is authority to the effect that 
a person may legally buy the business of another for the very purpose 
of preventing competition, and that he may exact an undertaking by 
the seller not to carry on the same business in the same place or within 
the same territory,** and that while contracts to restrain or limit com- 
petition in the production of certain articles may be repugnant to the 
public interest, such a restraint or limitation may result from contracts 
which the courts are bound to enforce. A person engaged in any man- 
ufacture or trade, having the right to acquire and possess property and 
to do with it what he chooses, may lawfully buy the business of any 
of his competitors. His first purchase would at once diminish com- 
petition. If he continued to purchase, each succeeding transaction 
would remove another competitor. If his capital was large enough 
to enable him to buy the business of all competitors, the last purchase 
would completely exclude competition, at least for a time. But in 
the absence of legislative restrictions upon the acquisition of such 
property and its use when so acquired, courts could impose no limita- 
tion. They would be obliged to enforce such contracts notwithstand- 
ing the effect was to diminish or even to exclude competition.** Under 
this view, the fact that the purchaser has contracts with a number of 

12. Swigert v. Tilden, 121 la. 650, 15. National Ben. Co. «. Union 
97 N. W. 82, 100 A. S. R. 374, 63 Hospital Co., 45 Minn. 272, 47 N. W. 
L.R.A. 608; Trenton Potteries Co. v. 806, 11 L.R.A. 437; Diamond Match 
Oliphant, 58 N. J. Eq. 507, 43 Atl. Co. v. Roeber, 106 N. Y. 473, 13 N. 
723, 78 A. S. R. 612, 46 L.R.A. 255. E. 419, 60 Am. Rep. 464; National 

Notes: 24 L.R.A.(N.S.) 923; 16 Distilling Co. t;. Cream Ci^ Import- 
Ann. Cas. 257. ing Co., 86 Wis. 352, 56 N. W. 864, 39 

13. Southworth v. Davison, 106 A. S. R. 902. 

Minn. 119, 118 N. W. 363, 16 Ann. 16. Trenton Potteries Co. v. Oli- 

Cas. 253 and note, 19 LJi.A.(N.S.) phant, 58 N. J. Eq. 507, 43 Atl. 723, 

769. 78 A. S. R. 612, 46 L.R.A. 255. 

14. Note: 92 Am. Dec. 753. 
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others restricting them from engaging in business will not render 
a particular agreement unenforceable.*' However, there are well con- 
sidered decisions to the effect that a contract by the seller of a busi- 
ness not to engage in a similar business, even though it is reason* 
able on its face, will not be enforced if, when considered in connection 
with the circumstances under which it was made and the conditions 
that gave rise to its execution, it is found to be only one of a number of 
similar contracts secured at about the same time by the purchaser to 
enable him to control the market, and to stifle if not to suppress 
competition.*® The very extensiveness of the restriction with respect 
to time and place may, it seems, make it objectionable on the ground 
that it is promotive of monopoly.** It has been said that where the 
enlarged covenant of restraint as to territory is unnecessary under the 
circumstances, it can serve no purpose, except as a tendency toward 
the monopolization of the business, and that if the vendee can buy 
out the vendor and restrict him in this manner, he might proceed to 
do so to every other person in the whole state engaged in a similar 
business, and eventually reduce the sale of a particular commodity 
in the state to comparatively few hands, or possibly to his own 
absolute control, and thus virtually stifle legitimate competition.*^ 
No more efficient method, it has been observed, could be devised for 
the creation of a monopoly in any business. It simply requires a 
combination of persons possessed of a large amount of capital, for 
the purpose of engaging in a particular business, and purchasing that 
of all others engaged in the same business, and binding them not 
to engage in that business anywhere else. Among the various meth- 
ods adopted for the purpose of engrossing a particular business, this 
seems to have become a favorite one, when the business may be, 
and generally is, carried on by individuals with a limited capital; 
for the reason, no doubt, that in such cases it is easier to accomplish 
the desired result in this way than by the formation of a trust 
through which an entire business may be carried on— each separate 
owner as a beneficiary of the trust receiving its, or his, proportion of 
the net earnings. To say in such cases that the vendor should be 
bound not to carry on his business because he has received an adequate 
consideration for his agreement, is no answer to the objection that 
the agreement tends to foster the formation of a monopoly and is 

17. Monongahela River, etc., Co. v. v. Crane, 160 Mass. 50, 35 N. E. 98, 
Jutte, 210 Pa. St. 288, 59 Atl. 1088, 39 A. 8. R. 458, 22 L.R.A. 673; And- 
105 A. S. R. 812, 2 Ann. Cas. 951. arson v. Shawnee Compress Co., 17 

18. Merchants' Ice, etc., Co. v. Okla. 231, 87 Pac 315, 15 LuR.A. 
Rohrman, 138 Ky. 530, 128 S. W. (N.8.) 846. 

599, 137 A. S. R. 390,30L.RAl.(N.S.) 20. Consumers' Oil Co. v. Nunne- 
973. maker, 142 Ind. 560, 41 N. E. 1048, 51 

19. Gamewell Fire Alarm, etc., Co. A. S. R. 193. 
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therefore against public policy.* When, by the practical operation 
of a restrictive agreement by the seller of a business, it encroaches on 
the rights of the public, and transgresses the liberty of free com- 
petition, consideration for the public welfare becomes paramoimt, 
and must predominate over any individual right to contract. It is 
immaterial, in determining the legality of such a contract, whether 
it was entered into with any evil intent, but the material considera- 
tion is its injurious tendency, and the power thereby given to control 
prices. Nor, in order to vitiate a contract, is it essential that its result 
should be a complete monopoly. It is sufficient if it really tends to 
that end, and to deprive the public of the advantages derived from 
free competition.* Therefore, according to what seems to be the 
best considered opinion, the rule as to the validity of an agreement 
ancillary to the sale of a business which is reasonable in other respects, 
is subject to the qualification that the agreement must not unreason- 
ably restrict the available supply of, or access to, or raise the price 
of, any useful commodity, or tend to create a monopoly.' 

204. Special Considerations of Public Policy. — ^In reference to con- 
tracts in restraint of trade it is to be noted that a distinction is gener- 
ally drawn, and with much force, between those trades or vocations, on 
the one hand, in which the general public, as such, has some special 
interest, as for instance those of common carriers, water and light com- 
panies, and others of a quasi-public character, and those trades and vo- 
cations, on the other hand, in which the interest does not arise out of a 
common necessity, or is not otherwise a matter of common concern to 
the general public, but which serve rather to minister to the conven- 
ience or gratify the desires, tastes, etc., of such individual members of 
the community as care to extend their patronage.* The ordinary rule 
that contracts in partial or reasonable restraint of trade are not in- 
valid, does not apply to corporations engaged in a public business. 
In fact it may be said that if there is any sort of business which from 
its peculiar character can be restrained to no extent whatever without 
prejudice to the public interest, the courts would be compelled to 
hold void any contract imposing any restraint, however partial, on 
this peculiar business, provided, of course, it is shown clearly that 
the peculiar business thus attempted to be restrained is of such a 
character that any restraint upon it, however partial, must be regarded 

1. Lufkin Rule Co. v. Fringeli, 67 Pac. 315, 16 L.R.A.(N.S.) 846 and 
Ohio St. 696, 49 N. E. 1030, 63 A. S. note. 

R. 736, 41 L.R.A. 186. 8. Stewart v. Steams, etc., Lumber 

2. Taylor v. Blanchard, 13 Allen Co., 56 Fla. 570, 48 So. 19, 24 L.R.A. 
(Mass.) 370, 90 Am. Dec. 203 (agree- (N.S.) 649. 

ment by partner) ; Anderson v. Sbaw- 4. Swigert «. Tilden, 121 la. 650, 97 
nee Compress (3o., 17 Okla. 231, 87 N. W. 82, 100 A. S. R. 374, 63 LJI.A. 

608. 
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by the court as prejudicial to the public interest.* Accordingly it has 
been decided that when the owner of a hotel which is regarded as a 
quasi-public institution, agrees not to perform a duty imposed upon 
him by law, and agrees not to serve the public with a view of giving 
a competitor in business a monopoly of the hotel business, his act 
is in contravention of sound public policy.* On the other hand, a 
business may be of such a character that it is the policy of the law 
to restrict it. As to such a business, it is settled that any restraint on 
the right to engage therein by a voluntary contract will be sustained 
regardless of its extent, either as to time or territory. This doctrine 
has been applied to agreements not to manufacture or sell intoxicating 
liquors.' 

205. Restriction Ancillary to Sale of Professional Practice. — ^A pro- 
fessional man who acquires a reputation for skill and learning often 
creates an intangible but valuable property by winning the confidence 
of his patrons and securing immunity from successful competition for 
their business. He can thus add to the chances of success and profits 
of another who engages in the practice of the same profession, by with- 
drawing as a competitor. Accordingly a professional man who sells 
his practice may as an incident thereto make a reasonable agreement 
not to practice his profession so as to compete with the vendee. Gener- 
ally no distinction is made between the agreements of professional 
men and those of tradesmen.® Accordingly, where the restraint is no 
more extensive as to area than the protection of the party with whom 
the contract is made reasonably requires, the public not being likely 
to be injured by such an agreement, every other person being at liberty 
to practice within such limits, such contract is reasonable and valid un- 
less otherwise vitiated.* And as in the case of an agreement by a 
tradesman, the absence of a time limit is generally held not to in- 
validate the contract. Regardless of whether there is a technical good 
will attending a profession, the professional practice itself would 
probably sell for more with the restraining contract if the restraint 
were unlimited in duration, than it would if the restraint were for the 
life of the promisee or covenantee only. If the purchaser wished to 

6. Chicago Gas Light & Coke Co. v. 178, 94 S. W. 13, 124 A. S. R. 339, 6 

People's Gas Light & Coke Co., 121 L.R.A.(N.S.) 847. 

lU. 530, 13 N. E. 169, 2 A. S. R. 7. Note: 24 L.R.A.(N.S.) 917. 

124; Keene Syndicate v. Wichita Gas, 8. McCurry v. Gibson, 108 Ala. 461, 

Electric Light & Power Co., 69 Kan. 18 So. 806, 54 A. S. R. 177; Gilman 

284, 76 Pac. 834, 105 A. S. R. 164, v. Dwight, 13 Gray (Mass.) 356, 74 

2 Ann. Cas. 949, 67 L.R.A. 61; Cen- Am. Dec. 634; Cowan v, Fairbrother, 

tral New York Telephone & Telegraph 118 N. C. 406, 24 S. E. 212, 54 A. S. R. 

Co. V. AveriU, 199 N. Y. 128, 92 N. 733, 32 L.R.A. 829; Threlkeld v. Stew- 

E. 206, 139 A. S. R. 878, 32 L.R.A. ard, 24 Okla. 403, 103 Pac. 630, 138 

(N.S.) 494. A. S. R. 888. 

Note: 24 L.R.A.(N.S.) 917. 9. Threlkeld v. Stewart, 24 Okla. 

6. demons v. Meadows, 123 Ky. 403, 103 Pac 630, 138 A. S. R. 888. 
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retire from his practice, he could probably sell it for more if he could 
secure the purchaaer from competition with the original vendor for- 
ever, than he could if he could only secure him from such competition 
during his own life/* Other courts have, however, said that a dis- 
tinction exists between contracts binding one to desist from tlie prac- 
tice of a learned profession and those which bind one who has sold 
out a mercantile or other kind of business and the good will therewith 
connected, not to again engage in that business. In the former class 
there should be a reasonable limit as to time, so as to prevent the con- 
tract from operating with unnecessary harshness against the person 
who is to abstain from practicing his profession at a time when his so 
doing could in no wise benefit the other contracting party. In the 
latter class such limit is not essential to the validity of the contract, 
but the restraint may be indefinite.** 

206. Restriction Ancillary to Contract of Employment — Notwith- 
standing the fact that a restrictive agreement by one who enters an- 
other's employment is not ancillary to the sale of good will, there can 
be no doubt that an agreement that during the term of service the em- 
ployee shall not become interested in a rival business is reasonable and 
valid.** A contract which does not deprive the public of the industry 
of the person restricted, and which simply enlists such person's serv- 
ices as an agent or employee of the other party to the contract, is not 
unreasonable as being in restraint of trade, notwithstanding the fact 
that it requires the agent to abandon the business in which he was 
previously engaged.** At least where the character of the business 
and the nature of the employment are such that the employer requires 
such protection, an agreement by an employee not to engage in busi- 
ness in competition with the employer after the termination of the 
employment, is valid if it is reasonable under the circumstances. As 
it is lawful and proper to protect a business about to be acquired, 
from certain acts by the seller, who is familiar with such business, 
it is equally lawful and proper to protect an established business from 
such acts by one who has become familiar therewith. If the restric- 
tions are not otherwise contrary to public policy, they must be held 
to be valid when they appear to be reasonably necessary for the fair 

10. Cook V. Johnson, 47 Conn. 176, 30 S. E. 735, 69 A. S. R. 154. 

36 Am. Rep. 64; Smalley v, Greene, 12. Harrison v. Glucose Sugar Re- 

52 la. 241, 3 N. W. 78, 35 Am. Rep. fining Co., 116 Fed. 304, 53 C. C. A. 

267; Fobs v. Roby, 195 Mass. 292, 81 484, 58 L.R.A. 915; Camig v. Carr, 

N. E. 199, 11 Ann. Cas. 671, 10 L.R.A. 167 Mass. 544, 46 N. E. 117, 57 A. S. 

(N.S.) 1200; French v, Parker, 16 R. R. 488, 35 L.R.A. 512. 

I. 219, 14 Atl. 870, 27 A. S. R. 733. 13. Camig v. Carr, 167 Mass. 644, 

Note: 16 Ann. Cas. 256. 46 N. E. 117, 57 A. S. R. 488, 35 

11. Freudenthal v. Espey, 45 Colo. L.R.A. 512; Newell v. Meyendorff, 9 
488, 102 Pac. 280, 26 L.R.A.(N.S.) Mont. 254, 23 Pac. 333, 18 A. S. R. 
961; Rakestraw v. Lanier, 104 Ga. 188, 738, 8 L.R.A. 440. 
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protection of the employer's business or rights, and do not unreason- 
ably restrict the rights of the employee, due regard being had to the 
subject-matter of the contract, and the circumstances and conditions 
imder which it is to be performed.** This rule seems to be especially 
appUcable to agreements by assistants to professional men. Such 
agreements enable the employer to instruct his assistant without fear 
of afterwards having a rival. Few professional men would take as- 
sistants and intrust them with their business, impart to them their 
knowledge and skill, bring them in contact with their clients and 
patients, unless they were assured that the knowledge and skill im- 
parted and the friendships and associations formed would not be 
used, when the services were ended, to appropriate the very business 
such assistants were employed to maintain and enlarge.*' The gen- 
eral principles applicable in determining the validity of contracts in 
restraint of trade, ancillary to the sale of the good will of a business, 
are also applicable in determining the validity of such agreements 
made by an employee as a condition to his employment. While these 
general principles are applicable to both classes of contracts, yet in de- 
termining whether or not a contract is so unreasonably in restraint 
of trade as to avoid it or render it unenforceable in a court of equity, 
a distinction is frequently made between such a covenant ancillary to 
the sale of the good will of a business and based on an ample con- 
sideration, and one ancillary to a contract for employment and based 
upon no consideration other than the employment. The courts are 
more loath to enforce contracts of the latter character, and, hence, in 
determining whether the restraint imposed by a contract is reasonable, 
and not violative of public policy, a decision under the first class of 
contracts might not be controlling in determining the reasonableness 
of a restraint imposed in acontract of the latter class.** For example, 
if one has sold the good will of a mercantile enterprise, receiving pay 
for it upon an agreement not to engage in the same business in the 
same state for a certain time, such a stipulation would stand upon 
quite a different footing from the similar stipulation of a mere servant 
in an ordinary local business.*' Contracts by employees, unreason- 

14. Turner v. Abbot, 116 Tenn. 718, 150, 6 L.R.A.(N.S.) 892; Mallan v. 
94 S. W. 64, 8 Ann. Cas. 150 and note, May, 11 M. & W. 653, 12 L. J. Exch. 
6 L.R.A.(N.S.) 892 and note; Eureka 376, 7 Jur. 536, 6 Eng. Rul. Cas. 392. 
Laundry Co. v. Long, 146 Wis. 125, 16. Kinney v. Scarbrough Co., 138 
131 N. W. 412, 35 L.R.A.(N.S.) 119; Ga. 77, 74 S. E. 772, 40 L.R.A.(N.S.) 
Mason v. Provident Clothing, etc., Co., 473 and note; Allen Mfg. Co. v, Mur- 
[1913] A. C. (Eng.) 724, Ann. Cas. phy, 23 Ont. L. Rep. 467, reversing 22 
1914A 491 and note. See infra, par. Ont. L. Rep. 539, 20 Ann. Cas. 657. 
207. Note: 24 L.R.A.(N.S.) 934. 

15. Freudenthal v. Espey, 45 Colo. 17. Herreshoff v. Boutineau, 17 R. I. 
488, 102 Pac. 280, 26 L.R.A.(N.S.) 3, 19 Atl. 712, 33 A. S. R. 850, 8 
961 and note; Turner t?. Abbott, 116 L.R.A. 469. 

Tenn. 718, 94 S. W. 64, 8 Ann. Cas. 
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ably limiting their right to pursue their trade or occupation in the 
future, are held to violate public policy because the covenantors' 
means for procuring a livelihood for themselves and families are there- 
by diminished. They are deprived of the power of usefulness, and the 
public is deprived of the benefit of the exercise, by them, of their 
knowledge and skill. Usually such agreements are not based on any 
consideration other than present employment, and, being required as 
a condition to the employment, the covenantor is exposed to the danger 
of imposition and oppression.*' Indeed, the doctrine has been 
asserted, that the law will not permit a man to bind himself by contract 
not to pursue at any time or at any place the calling whereby he earns 
his livelihood, because, being so bound, he may become a charge upon 
the community.*^ At all events, there can be no doubt that an agree- 
ment will not be enforced where it is oppressive with respect to the 
employee and is not necessary for the protection of the employer.** 
In some cases restrictions in contracts which could be terminated by 
the employer within a short time after the commencement of the 
employment, have not been enforced, either on the ground of gross 
inadequacy of consideration, or because the stipulation was under the 
circumstances oppressive, and therefore unreasonable.* But the mere 
fact that the employment might possibly be terminated shortly after 
its commencement and before the employee could have learned his 
employer's mode of conducting business, has been declared to be an 
insufficient ground for declaring unreasonable a restrictive agreement 
which does not contemplate such termination.* 

207. Ancillary Agreement Not to Interfere with Patent or Disclose 
Trade Secret — In some text-books and decisions, it has been stated in 
general terms that the rule that contracts in restraint of trade are 
void does not apply to patent rights ; but as applied in the adjudicated 
cases, it means only that a trader may sell a patent right, and restrain 
himself generally from the use of it, or from other acts which would 
lessen the value of the patent sold. And, of course, as a patent is a 
sort of monopoly, the owner may manufacture under it, or not, as 
he pleases, and may make either a partial or entire assignment of it, 
and may protect his assignee, not only by an agreement not to use the 
patent (which would be unnecessary, l>ecause such use would be an 
infringment), but by a covenant not to interfere in any way with the 
profits to be derived from the assigned patent* The same rule applies 
to agreements by the seller of trade secrets or secret processes not to 

18. Notes: 24 L.R.A.(N.S.) 934; 40 2. Preudenthal v. Espey, 45 Colo. 
L.R.A.(N.S.) 473. 488, 102 Pac. 280, 26 L.R.A.(N.S.) 

19. Note: 40 LJEl.A.(N.S.) 473. 961. 

20. Keeler v. Taylor, 53 Pa. St. 467, 8. Vulcan Powder Co. v. Hercules 
91 Am. Dec. 221. Powder Co., 96 Cal. 510, 31 Pac. 581, 

1. Note: 8 Ann. Cas. 157. 31 A. S. R. 242. See supra, par. 197. 
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disclose them to others. It is said that the rule as to restraint of trade 
does not apply, because the public has no interest in such secret.* 
Such an agreement may also be upheld on the same ground as an 
agreement by the seller of a business not to engage in a competing 
business. A person carrying on a business founded on a secret process 
known only to himself and his agents, may sell such business, includ- 
ing as an essential part thereof the secret process, and may promise to 
divulge the secret to his vendee, and to keep it from everyone else. 
Such an agreement is not in general restraint of trade, or opposed to 
public policy, but is a reasonable measure of mutual protection to the 
parties, imposing no restraint upon either that is not beneficial to the 
other, and is therefore valid.* Either of these grounds is suflBcient to 
uphold an agreement by an employee, as a condition of securing em- 
ployment, not to disclose the trade secrets or secret processes of the 
employer's business. Such an agreement is not in restraint of trade.* 
But where the contract not only forbids the employee to disclose any 
secret of the employers, but also any knowledge he may have relat- 
ing to the processes that may have been used in the employers' works, 
regardless of whether it is a matter of common knowledge or whether 
known to him before he entered their employment; and also re- 
quires him to hold inviolate, not only the secrets of the employers, but 
his own secrets, if he has any, and treatments or processes, whether 
secret or not, so that the necessary result of the enforcement of the 
contract might be that after the termination of the employment the 
employee would be without employment for the rest of his life at. 
the only trade he knows, such a restraint will not be enforced be- 
cause it savors of servitude, unrelieved by an obligation of support on 
the part of the master.' 

208. Restricting Use or Sale of Property. — ^The rule invalidating 
contracts in restraint of trade does not include every contract of an 
individual by which his right to dispose of his property is limited or 
restrained. It has been said that as the owner of property has the 
right to withhold it from sale, he may also, at the time of its sale, im- 
pose conditions upon its use without violating any rule of public 

4. Taylor v. Blanchard, 13 Allen 6. Harrison v. Glucose Sugar Refin- 
(Mass.) 370, 90 Am. Dec. 203; Morse ing Co., 116 Fed. 304, 63 C. C. A. 
Twist Drill, etc., Co. v. Morse, 103 484, 58 L.R.A. 915; Thibodeau v. Hil- 
Mass. 73, 4 Am. Rep. 513; Oregon dreth, 124 Fed. 892, 60 C. C. A. 78, 
Steam Nav. Co. v. Hale, 1 Wash. T. 63 L.R.A. 480; 0. & W. Thum Co. v. 
283, 34 Am. Rep. 803, reversed on Tloczynski, 114 Afich. 149, 72 N. W. 
other grounds 20 Wall. 64, 22 U. S. 140, 68 A. S. R. 469, 38 L.R.A. 200. 
(L. ed.) 315. Notes: 133 A. S. R. 764; 13 L.R.A. 

Notes: 13 L.R.A. 652; 22 L.RA. 652. 

674; 16 Ann. Cas. 259. 7. Taylor Iron & Steel Co. v. Nich- 

5. Tode V. Gross, 127 N. Y. 480, 28 ols, 73 N. J. Eq. 684, 69 Atl. 186, 133 
N. E. 469, 24 A. S. R. 475, 13 LJR.A. A. S. R. 753, 24 L.R.A.(N.S.) 933. 
652 and note. 
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policy, and that there is nothing inconsistent with public policy for 
two or more persons, who contemplate purchasing certain property, to 
agree with each other, as a condition of the purchase, that neither 
will dispose of his share within a limited period, or for less than a 
fixed sum, or except upon certain limitations.^ This statement is 
perhaps too broad. It seems to be clear that, like agreements in re- 
straint of trade, agreements restricting the use or sale of property must 
be reasonable to be valid.* To such an agreement is likewise appli- 
cable the usual test of reasonableness, viz., whether the restriction im- 
posed on one party is greater than is necessary for the protection of 
the other.** With these qualifications in view, it is no doubt correct 
to say that a person is justified in withholding from market the tools 
or instruments or means by which he gains the support of his family ; 
and that if the instruments or means are susceptible of several uses, 
one of which will work mischief to himself by the loss or impairment 
of his livelihood, there is no reason of public policy which requires 
him upon a sale of the instrument to consent to that use, or prohibits 
him from binding his vendee against it.** On the other hand, an 
agreement by the seller of a manufacturing business not to engage 
therein has been declared to be void evidently in view of a provision 
that the seller's factory, which was not sold, should not be used during 
such time by him or by any other person for the same business.** 

Contracts to Suppress Bidding 

209. Generally. — Contracts restraining competition in trade are 
made between sellers. But contracts to suppress bidding are made 
between buyers or contractors. It is in reference to such contracts that 
the rule is said to be universal that agreements which, in their 
necessary operation upon the action of the parties, tend to restrain 
their natural rivalry and competition, and thus to result in the dis- 
advantage of the public or third persons, are against the principle of 
sound public policy, and are void.** The authorities clearly recognize 

8. Smith V. San Francisco, etc., Ry. 10. Brewer v. Marshall, 19 N. J. 
Co., 115 Cal. 684, 47 Pac. 682, 66 A. Eq. 637, 97 Am. Dec. 679; Dunlop v. 
S. R. 119, 36 L.R.A. 309. Gregory, 10 N. Y. 241, 61 Am. Dec. 

9. Wright V. Ryder, 36 Cal. 342, 96 746; Oregon Steam Nav. Co. v. Hale, 
Am. Dec. 186 (steamboat) ; Meyer v. 1 Wash. T. 283, 34 Am. Rep. 803, re- 
Estes, 164 Mass. 457, 41 N. E. 683, versed on other grounds 20 Wall. 64, 
32 LJI.A. 283 (electrotype plates) ; 22 U. S. (L. ed.) 316. 

Raekeman v. Riverbank Imp. Co. 167 11. Hodge v. Sloan, 107 N. Y. 244, 

Mass. 1, 44 N. E. 990, 57 A. S. R. 427; 17 N. E. 336, 1 A. S. R. 816. 

Oregon Steam Nav. Co. v. Hale, 1 12. Western Wooden-Ware Assoc, v. 

Wash. T. 283, 34 Am. Rep. 803, re- Starkey, 84 Mich. 76, 47 N. W. 604, 

versed on the ground that the particu- 22 A. S. R. 686, 11 LJt.A.503. 

lar restraint was not unreasonable in 13. Hoffman's Ex'x v, McMullen, 

20 WaU. 64, 22 U. S. (L. ed.) 315. 83 Fed. 372, 48 U. S. App. 596, 28 

See Deeds. C. C. A. 178, 45 L.RJL. 410; Atche- 
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the principle that where an agreement, without regard to its form, is 
made for the purpose of preventing free and fair competition, or of 
stifling or chilling biddings at public sales or in the letting of con- 
tracts by the government, or for the purpose of giving undue ad- 
vantage to either of the parties thus engaged in dealing with refer- 
ence to the biddings, it is contrary to public policy, and void.^* The 
purpose and tendency of a contract so impeached, and not the specific 
result of the contract, determine its validity; and it may be invalid, 
even though in the particular case competition was not in fact stifled 
and the third person obtained his full price. The frustration of the 
design, if a wrongful one, by the intervention of an act of the third 
person, cannot avail to make it valid or enforceable.*' 

210. Suppression of Competition at Public Sale. — One of the in- 
stances where the policy of the law is opposed to the stifling of compe- 
tition is in the case of a public sale, especially if it happens to be a 
judicial sale. The object of such a sale is to get the best price that 
can fairly be had for the property. In order to safeguard the interests 
of those for whose benefit the sale is conducted, the rule has been 
established that an agreement for the purpose of suppressing compe- 
tition at such sales is invalid, notwithstanding the fact that the 
agreement does not relate to a particular sale. Such an arrangement 
opens the door for oppressive speculation and operates as a fraud upon 
the persons for whose benefit the sale is conducted.** The rule is 
clearly applicable to a case where a prospective bidder gives a con- 
sideration to another prospective bidder to induce the latter not to 
bid against the former. This is a species of bribery which cannot be 
tolerated.*' There appears to be no dissent from the proposition that 
contracts for the purpose of suppressing and chilling competitive bid- 
ding upon property offered for sale at public auction, in order to 

son t). MaUon, 43 N. Y. 147, 3 A. S. R. 1012, 112 A. S. R. 368; Jones v. Cas- 

678. See Auctions, vol. 2, p. 1131 weU, 3 Johns. Gas. (N. Y.) 29, 2 Am. 

et aeq. Dec. 134 and note; Myers v. Hodges, 2 

All contracts in which the public are Watts (Pa.) 381, 27 Am. Dec. 319; 

interested, and which tend to prevent Dudley v. Odom, 6 S. C. 131, 22 Am. 

competition or which tend to create a Rep. 6; James v. Fulcord, 5 Tex. 612, 

monopoly, are void. Fishbum v. Chi- 66 Am. Dec. 743; Camp v. Bruce, 96 

cago, 171 lU. 338, 49 N. E. 532, 63 Va. 521, 31 S. E. 901, 70 A. S. R. 873, 

A. S. R. 236, 39 L.RA. 482. 43 L.R.A. 146; Henderson v. Henrie, 

14. Hardison v. Reel, 154 N. C. 273, 61 W. Va. 183, 56 S. E. 369, 11 Ann. 
70 S. E. 463, 34 L.R.A.(N.S.) 1098. Cas. 741; Coal, etc., R. Co. v. Marple, 

15. White V. McMath, 127 Tenn. 713, 70 W. Va. 136, 73 S. E. 261, 38 LJR.A. 
156 S. W. 470, 44 L.R.A.(N.S.) 1115. (N.S.) 719 and note. 

16. Venner v. Denver Union Water Note: 20 LJl.A. 545 et aeq. 

Co., 40 Colo. 212, 90 Pac. 623, 122 A. 17. Jones v. Caswell, 3 Johns. Cas. 
S. R. 1036; Ruis v. Branch, 138 Ga. (N. Y.) 29, 2 Am. Dec. 134; Dudley 
150, 74 S. E. 1081, 42 L.R.A.(N.S.) v. Odom, 6 S. C. 131, 22 Am. Rep. 6; 
1198 and note; Fisher v. Hampton Camp v. Bruce, 96 Va. 521, 31 ». E. 
Transp. Co., 136 Mich. 218, 98 N. W. 901, 70 A. S. R. 873, 43 LJi.A. 146. 
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obtain it at an undervalue; or to obtain undue and unconscientious 
advantages, are fraudulent and void; and will not be enforced at the 
instance of the contracting parties, or either of them.** But it is not 
necessary that the purpose of the contracting parties should be to buy 
the property at less than its value. Where Uieir purpose is to prevent 
competition, the fact that there was no design to purchase the property 
at less than its value does not render their agreement valid. The va- 
lidity of the contract depends upon its terms and upon the intention 
of the parties, and not upon the price paid at the sale.** However, 
agreements between creditors with the assent of the debtor, that cer- 
tain debts will be taken care of provided the creditors will abstain 
from bidding, are generally upheld, since such adjustments are often 
convenient and beneficial to all concerned. Likewise an agreement 
by a purchaser that he will permit the debtor to redeem if Uie latter 
refrains from bidding is generally held to be enforceable.** 

211. Purchasing Jointly at Public Sale. — ^The earlier decisions ap- 
pear to have adopted the view that agreements should be declared in- 
valid not only if their purpose was to suppress competition at a public 
sale, but if their tendency was to discourage bidding at such a sale. 
In that form the rule is applicable to contracts to buy property for 
the joint benefit of the contractors. That view has since been gen- 
erally modified to the extent of holding that agreements to purchase 
jointiy, or agreements between two or more persons that all but one 
shall refrain from bidding, and permitting that one to become the 
purchaser, are not necessarily and under all circumstances void. 
Under the modern rule the validity of the agreement depends on 
whether the parties are actuated by honest motives or whether their 
purpose is to prevent competition or to commit fraud. The great 
object of the rules regulating sales at auction, founded on what is 
denominated public policy, is to secure to the owner or those interested 
a fair price for the property, and the means for its accomplishment, in 
fair competition. The law does not require that all who attend at 
public auctions shall compete for all or any of the articles exposed 
to sale. Were this the case, bidders might be subjected to the most 
ruinous sacrifices to promote the interests of the vendors. They may 
abstain from action if they please or if it conduces to their advantage. 
But should they act, they cannot be required to purchase in any other 
mode, or on any other terms, than such as may be advantageous to 
their own interests. They cannot be permitted to enter into com- 
binations to stifle competition, with the design of purchasing property 
at less than its fair value ; but they may unite in any such number 
as may be necessary to make the purchase advantageous to them- 

18. Henderson v. Henrie, 61 W. Va. 51, 102 N. W. 278, 111 A. S. R. 401. 
183, 56 S. E. 369, 11 Ann. Cas. 741. 20. Note: 42 L.R.A.(N.S.) 1198. 

19. Fletcher v. Johnson. 139 Mich. 
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selves, provided this junction of interests is without any dishonest mo- 
tives or injurious consequences. It is difficult to determine from 
the adjudications what is meant by fair competition; but it would 
seem that it may be defined to be such as arises from the interests 
of the bidders, without restraint or check from any fraudulent con- 
federacies, tricks, or artifices, to promote that interest, at the ex- 
pense and injury of the vendor or others interested in the property. 
The competition must, at least, depend entirely upon the interest 
of the bidders ; and while the rights of the vendor are to be guarded, 
the vendees have the right to consult and promote their own interests, 
without resorting to any fraudulent artifices for that purpose. Under 
this view it cannot be judicially declared that every contract between 
two or more individuals, in which it may be stipulated that one is 
to be the purchaser for the joint benefit of himself and another, 
and that the other is not to interfere with his bidding, shall, when 
attempted to be enforced for the benefit of the associates, be held 
void, as a fraud upon the rights of the vendor, and as against public 
policy, merely because he who seeks to enforce the contract may 
have been thereby induced to abstain from bidding. Cases may 
readily be imagined, and indeed are of frequent occurrence, in sales of 
large magnitude, where persons do thus unite, and are thereby enabled 
to become purchasers, when neither of them could otherwise have 
participated in the bidding. By such an association as is just sup- 
posed the interest of the vendor as well as that of the vendees would be 
directly advanced.^ 

212. Suppression of Bidding at Private Sale. — The rule as to the 
invalidity of agreements to stifle competition at public sales, where 
bidding is necessarily focused, has been declared to be inapplicable 
to agreements relating to private sales that are not open to competitive 
bidding. An agreement to induce a person to withdraw his offer for 
a third person's property which is to be sold at private sale is not 
illegal if there is no stipulation to resort to any illegal or improper 
means to mislead the owner, or to induce a sale by any fraud or 
artifice.* But where public property is offered by inviting bids or pro- 
posals for its purchase at private sale, an agreement by which one per- 
son, under promise of benefit, agrees with another to withdraw an offer 

1. Jenkins v. Frink, 30 Cal. 586, 89 Am. Rep. 627; James i;. Fuloord, 5 
Am. Dec. 134; Venner v. Denver Union Tex. 512, 55 Am. Dec. 743; Henderson 
Water Co., 40 Colo. 212, 90 Pac. 623, v. Henrie, 61 W. Va. 183, 56 S. E. 
122 A. S. R. 1036; Obon v. Lamb, 56 369, 11 Ann. Cas. 741. 
Neb. 104, 76 N. W. 433, 71 A. S. R. Notes: 2 Am. Dec. 138; 20 L.R.A. 
670; Bellows v. Russell, 20 N. H. 427, 551, 552; 38 LJR.A.(N.S.) 720 et seq. 
51 Am. Dec. 238; Satterfleld v. Kind- 2. White v. McMath, 127 Tenn. 713, 
ley, 144 N. C. 455, 57 S. E. 145, 12 156 S. W. 470, 44 L.RA.(N.S.) 1115 
Ann. Cas. 1098, 15 L.R.A.(N.S.) 399; and note, 
Breslin v. Brown, 24 Ohio St. 565, 15 
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or bid for the property, so as to enable the latter, by the removal of 
competition, to buy it cheaper than he otherwise could, is void as be- 
ing against public policy. In such a case competition is as desirable 
as in the case of a pubUc sale, and any agreement that would remove 
competition is alike prejudicial. An offer or proposal in writing, 
where such offers are invited, is no less a bid than a verbal one at an 
auction sale, and the abstaining from making an offer in one case 
under promise of a benefit is as much against the interests of the 
public as is abstaining from bidding in the other imder a Uke promise. 
In either case, the natural and necessary effect of such an agreement is 
to remove competition, lessen both the number and amount of offers, 
and thereby prevent the sale of public property for as high a price 
as it would otherwise have brought. It makes no difference that the 
commissioner has the right to reject all offers if not satisfactory. The 
same right might be reserved and exercised in case of a sale at public 
auction. Such an agreement operates against the interests of the pub- 
lic, and is therefore against public policy and void.* 

213. Suppression of Bidding for Public Work. — ^Another class of 
contracts to which the same principle is applicable is contracts to 
suppress bidding for pubUc work. Though there are English and 
Canadian decisions to the contrary, the rule is settled in the United 
States that agreements which, in their necessary operation upon the 
action of contractors bidding for public work, tend to restrain the 
natural rivalry and competition of the parties, and thus produce a 
result disadvantageous to the public, are against public policy, and 
void. Frequently the illegal character of the agreement is founded, 
not alone upon the fact that it tends to lessen competition, but also 
upon the fact of the commission of a fraud by the parties in combin- 
ing their interests and concealing the same, and in submitting differ- 
ent bids as if they were bona fide, when they knew that one of them 
was so much higher than the other that it could not be honestly ac- 
cepted, and when they put it in for sake of keeping up the form 
and of strengthening the idea of a competition which did not in fact 
exist The test of illegality is not the result in a particular case, but 
the tendency of the contract if recognized as valid.* However, where 
the parties have acted openly and honestly, and entered into an 
agreement which in its purpose, effect, or natural tendency is not 
to prevent a fair competition, it should be enforced. An honest 
co-operation between two or more persons to accompUsh an object 

3. Boyle v. Adams, 50 Minn. 255, 52 Am. Rep. 678; King t^. Winants, 71 
N. W. 860, 17 LJR.A. 96. N. C. 469, 17 Am. Rep. 11; Hardison 

4. Hoffman's Ex'z v. McMuUen, 83 v. Reel, 154 N. C. 273, 70 S. £. 463, 
Fed. 372, 48 U. S. App. 596, 28 C. C. 34 LJl.A.(N.S.) 1098; Citizois Nat. 
A.178,45L.RJL.410;Gulicki;.Ward, Bank of Chickasha v. Mitchell, 24 
10 N. J. L. 87, 18 Am. Dee. 389; Okla. 488, 103 Pae. 720, 20 Ann. Caa. 
Atcheson v, MaUon, 43 N. T. 147, 3 371 and note. 
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which neither could gain if acting alone in his individual capacity 
is not within the rule, eJthough, in a certain sense and to a limited 
degree, such co-operation might have a tendency to lessen com- 
petition. The amount of work to be performed, the necessity of 
obtaining means to carry on the contract properly, the respon- 
sibility of the parties, their ability to complete the work, etc., are 
matters which are liable to make it absolutely necessary for rival 
contractors to combine their forces and unite, not only in order to 
secure the contract, but to enable them, if it is obtained, to com- 
plete it without financial embarrassments or other difficulties which 
are liable to arise in cases of individual responsibility. There is 
no valid objection to such volimtary combinations if made honestly 
and in good faith.^ Some courts have even applied to such contracts 
the rule that is applicable to contracts to purchase at a public sale 
for the joint benefit of the parties, and have made the validity of the 
contract depend on the intention of the contractors.* 

Effect of Illegality 

214. Partial Illegality. — ^A distinction must be taken between the 
cases in which the consideration is illegal in part, and those in which 
the promises founded on the consideration are illegal in part.' If 
the consideration is valid, a contract containing more than one 
promise is not necessarily rendered invalid by the illegality of one 
of the promises, at least if such promise is not immoral.* In fact, 
the rule has been stated to be that where two promisee, one of which 
is illegal, are made upon a lawful consideration, the promise which 
is unobjectionable is ordinarily held to be enforceable.* There is, 
however, authority to the contrary.** In some of the early English 
cases statements may be found to the effect that a statute is like a 
tyrant, and makes void the entire contract. Some of these state- 
ments have been said to be attributable to the language of the stat- 
utes involved in those cases. At all events, the distinction between 
a contract a part of which violates a statute and a contract a part of 
which contravenes public policy, appears no longer to be recognized. 
The rule with respect to contracts in violation of statute has been 

5. Hoffman's Ex'z v. McMullen, 83 Colo. 1, 45 Am. Rep. 512. 

Fed. 372, 48 U. S. App. 596, 28 C. C. 8. A stipulation to do an immoral 

A. 178, 45 L.RJL. 410; Atcheson v, act taints the entire contract and 

Mallon, 43 N. Y. 147, 3 Am. Rep. 678; renders it void in toto. Nicholson v. 

Citizens Nat. Bank of Chickasha v. Ellis, 110 Md. 322, 73 Atl. 17, 132 

MitcheU, 24 Okla. 488, 103 Pac. 720, A. S. R. 445, 24 L.R.A.(N.S.) 942. 

20 Ann. Cas. 371 and note. 9. State v. Wilson, 73 Kan. 343, 84 

6. Bellows V. Russell, 20 N. H. 427, Pac. 737, 117 A. S. R. 479. 

51 Am. Dec. 238; Breslin v. Brown, 10. Lindsay v. Smith, 78 N. C. 328, 
24 Ohio St. 565, 15 Am. Rep. 627. 24 Am. Rep. 463. 

7. Pueblo, etc., R. Co. v. Taylor, 6 
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declared to be that if any part of an agreement is valid^ it will avail 
pro tanto, though another part of it may be prohibited by statute, 
provided the statute does not, either expressly or by necessary implica- 
tion, render the whole void, and provided the sound part can be 
separated from the unsound, and enforced without injustice to the 
defendant.** The principle that the circumstance of a contract stipu- 
lation being illegal in the sense of being merely unenforceable, either 
by virtue of statutory provision or on account of general considera- 
tions of public policy, will not aflfect the validity of other stipulations 
in the same contract, provided they are severable from the invalid 
portion, and capable of being construed divisibly, is incontrovertibly 
established, and has a wide field of application. And it makes no dif- 
ference whether there are two distinct promises, whether there is 
one promise that is divisible, or whether the consideration for the 
two promises is entire or apportionable.** It is perfectly well settled 
that where one provision in a contract, which does not constitute its 
main or essential feature or purpose, is void for illegality, or otherwise, 
but is clearly separable and severable from the other parts which are 
relied upon, such other parts are not aflFected by the invalid pro- 
vision, and may be enforced as if no such provision had been incor- 
porated in the contract.** Contracts in restraint of trade are not 
contra bonos mores, and hence not within the rule that if invalid in 
part the invalidity necessarily aflFects and avoids the contract in toto. 
The rule is well settled that such agreements, whether under seal or 
not, are divisible, and when such an agreement contains a stipulation 
capable of being construed separately, one part of which is void 
because in restraint of trade, while the other is not, the latter will 
be given effect and enforced.** In reference to contracts under which 
the restraint is applied to a limited and reasonable space, and also 

11. Rand v. Mather, 11 Cush. York Telephone & Telegraph Co. «. 
(Mass.) 1, 59 Am. Dec. 131; Koontz AveriU, 199 N. Y. 128, 92 N. E. 206, 
V. Hannibal S. & I. Co., 42 Mo. 126, 139 A. S. R. 878, 32 L.RA.(N.S.) 
97 Am. Dec. 325. 494; Widoe v. Webb, 20 Ohio St. 

12. Patten v. Gilmer, 42 Ala. 548, 431, 5 Am. Rep. 664; Packard v. 
94 Am. Dec. 665; Gadsden v. Mitchell, Byrd, 73 S. C. 1, 51 S. E. 678, 6 
145 Ala. 137, 40 So. 557, 117 A. S. R. LJIJL.(N.S.) 547 and note; Osgood 
206, 6 LJEl.A.(N.S.) 781; Hanauer v. v. Central Vermont Ry. Co., 77 Vt 
Gray, 25 Ark. 350, 99 Am. Dec. 226; 334, 60 Atl. 137, 70 LJI.A. 930. 

St. Louis, I. M. & S. R. Co. v. Mat- Notes: 26 LJl.A.(N.S.) 106; 6 Eng. 

thews, 64 Ark. 398, 42 S. W. 902, 39 Rul. Cas. 334. 

L.R.A. 467; Treadwell v. Davis, 34 18. Western Union Tel. Co. «. Penn- 

Cal. 601, 94 Am. Dec. 770, overruled sylvania Co., 129 Fed. 849, 64 C. C. 

on another point in Reed v. Bemal, 40 A. 285, 68 L.R.A. 968. 

Cal. 628; Osgood v. Bander, 75 la. 14. Beard v. Dennis, 6 Ind. 200, 63 

550, 39 N. W. 887, 1 LJI.A. 655; Am. Dec. 380; Rosenbaum v. United 

Trenton Potteries Co. v. Oliphant, 58 States Credit System Co., 65 N. J. 

N. J. Eq. 507, 43 Ati. 723, 78 A. S. L. 255, 48 AtL 237, 53 L.R.A. 449; 

R. 612, 46 LHJi. 255: Central New Central New York Telephone & Tele- 
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extended to an unlimited or unreasonable space, the courts have 
frequently passed on the question whether the provisions of the par- 
ticular contract are divisible.*' But if any part of a nonseparable 
contract is void for illegality or reasons of public policy, the taint 
extends to every part of it, and neither party can enforce any of its 
provisions against the other. If the lawful and the unlawful parts 
of a contract cannot be separated, so as to enforce the one and annul 
the other, the contract will be declared null and void throughout.** 
It seems that where the illegal provision was the inducement to the 
agreement and the sole object in view, it cannot be separated from 
the other provisions so as to leave any subject-matter capable of en- 
forcement.*' 

215. Enforceability Generally. — ^The maxims Ex turpi causa non 
oritur actio and Ex dolo malo non oritur actio, founded as they are 
on sound morals, have for a long time been applied by courts in the 
practical administration of justice.** Under the doctrine expressed 
in these maxims it has been said that no court will allow itself to 
be made the instrument of enforcing obligations alleged to arise out 
of a contract or transaction which is illegal.** The rule rests upon 

graph Co. «. AveriU,. 199 N. Y. 128, 91 la. 108, 58 N. W. 1087, 51 A. S. 

92 N. E. 206, 139 A. S. R. 878, 32 R. 329, 28 L.R.A. 386; Cole v. Brown- 

L.R.A.(N.S.) 494. Hurley Hardware Co., 139 la. 487, 117 

Notes: 4 L.R.A. 156; 24 L.RA.. N. W. 746, 16 Ann. Cas. 846, 18 

(N.S.) 942. L.R.A.(N.S.) 1161; Gerlach «. Skin- 

15. More v. Bonnet, 40 Cal. 251, 6 ner, 34 Kan. 86, 8 Pac. 257, 55 Am. 
Am. Rep. 621; Wildey v. Baumgard- Rep. 240; Handy v. St. Paul Globe 
ner, 97 Ind. 66, 49 Am. Rep. 427; Pub. Co., 41 Minn. 188, 42 N. W. 872, 
Consumers' Oil Co. v. Nunnemaker, 16 A. S. R. 695, 4 L.R.A. 466 ; Hughes 
142 Ind. 560, 41 N. E. 1048, 51 A. S. v, Mdlins, 36 Mont. 267, 92 Pac. 758, 
R. 193; Nicholson v. Ellis, 110 Md. 13 Ann. Cas. 209; King v. Raleigh, 
322, 73 Atl. 17, 132 A. S. R. 145, 24 etc., R. Co., 147 N. C. 263, 60 S. E. 
L.RA..(N.S.) 942 and note; Flecken- 1133, 125 A. S. R. 546, 15 Ann. Cas. 
stein Bros. Co. v. Fleckenstein, 76 N. 40; Weber v. Shay, 56 Ohio St. 116, 
J.L. 613,71Ati. 265,24L.R.A.(N.S.) 46 N. E. 377, 60 A. S. R. 743, 37 
913; Price v. Green, 16 M. & W. 346, L.R.A. 330; Davy v. Fidelity & Casu- 
16 L. J. Exeh. 108, 9 Jur. 880, 6 Eng. alty Ins. Co., 78 Ohio St. 256, 85 N. 
Rul. Cas. 406. E. 504, 125 A. S. R. 694, 17 LJR.A. 

Note: 117 A. S. R. 499. (N.S.) 443; Powers v. Skinner, 34 Vt 

16. Edwards v. Randle, 63 Ark. 318, 274, 80 Am. Dec. 677. 

38 S. W. 343, 58 A. S. R. 108, 36 17. Santa Clara Valley Mill, etc, 

L.R.A. 174; Getz Bros. & Co. v. Fed- Co. v. Hayes, 76 Cal. 387, 18 Pac 

eral Salt Co., 147 Cal. 115, 81 Pac. 391, 9 A. S. R. 211. 

416, 109 A. S. R. 114; Critchfield v. 18. Standard Lumber Co. v. Butler 

Bermudez Asphalt Paving Co., 174 Ice Co., 146 Fed. 359, 76 C. C. A. 639, 

III. 466, 51 N. E. 552, 42 L.R.A. 347; 7 LJl.A.(N.S.) 467; Levy v. BLansas 

Consumers' Oil Co. v, Nunnemaker, City, 168 Fed. 524, 93 C. C. A. 523, 

142 Ind. 560, 41 N. E. 1048, 51 A. S. 22 L.R.A.(N.S.) 862. See Actions, 

R. 193; Davis v. Chase, 159 Ind. 242, vol. 1, p. 317. 

64 N. E. 88, 853, 95 A. S. R. 294; 19. Sewell v. Norris, 128 Ga. 824, 58 

Gipps Brewing Co. v. De France, S. E. 637, 13 Lit JL. (N.S.) 1118; Citi- 
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the broad ground that no court will allow iteelf to be used when its 
judgment will consummate an act forbidden by law.^^ It has its 
foundation in the policy of discouraging illegal and corrupt agree- 
ments, by holding them to be void and refusing all judicial aid be- 
tween the parties to them.^ The general rule that no action can be 
based on an illegal contract is therefore not open to question.* As 
no court of law or equity will lend its assistance in any way towards 
carrying out an illegal contract, such a contract cannot be enforced 
by one party against the other, either directly by asking the court to 
carry it into eflFect, or indirectly by claiming damages or compen- 
sation for a breach of it.* Moreover, a contract, though not illegal, 
may be accompanied with circumstances surrounding its malong 
which will deter courts from enforcing it or rights based upon it.* 
If contracts are for some reason void, the fact that they are void may 
be insisted upon by persons not parties thereto, where a Uability 
against them is sought to be asserted having its foundation on such 
contracts.* That the acceptor of a draft the proceeds of which are 
to furnish margins in an illegal transaction in futures was not a 

Zens' Nat. Bank v. Mitchell, 24 Okla. 17 La. Ann. 261, 87 Am. Dec. 527; 

488, 103 Pac. 720, 20 Ann. Cas. 371. St. Louis Fair Assoc, v. Carmody, 151 

20. Edwards v. Goldsboro, 141 N. Mo. 566, 52 S. W. 365, 74 A. S. R. 

C. 60, 53 S. E. 652, 8 Ann. Cas. 479, 571; Storz v. Finkelstein, 46 Neb. 

4 L.RJL.(N.S.) 589. 577, 65 N. W. 195, 30 L.R.A. 644; 

1. Hope V. Linden Park Blood Hooker v. Vandewater, 4 Den. (N. 
Horse Assoc, 58 N. J. L. 627, 34 Atl. Y.) 349, 47 Am. Dec. 258; Fowler v. 
1070, 55 A. S. R. 614. SeuUy, 72 Pa. St. 456, 13 Am. Rep. 

2. Neece v. Joseph, 95 Ark. 552, 699; Swing v. Munson, 191 Pa. St. 
129 S. W. 797, Ann. Cas. 1912A 655, 582, 43 Atl. 342, 71 A. S. R. 772, 58 
30 L.R.A.(N.S.) 278; Santa Clara L.R.A. 223; Davis v. Arledge, 3 HiU 
VaUey Mill Co. v. Hayes, 18 Cal. 387, L. (S. C.) 170, 30 Am. Dec. 360; 
18 Pac. 391, 9 A. S. R. 211; Visalia Packard v. Byrd, 73 S. C. 1, 51 S. E. 
Gas, etc., Co. v. Sims, 104 Cal. 326, 678, 6 L.R.A.(N.S.) 547; Ohio life 
37 Pac. 1042, 43 A. S. R. 105; Chateau Ins., etc., Co. v. Merchants' Ins., etc. 
V. Smgla, 114 Cal. 91, 45 Pac. 1015, Co., 11 Humph. (Tenn.) 1, 53 Am. 
55 A. S. R. 63, 33 L.R.A. 750; Was- Dec. 742; Wiggins v. Bisso, 92 Tex. 
sermann v. Sloss, 117 Cal. 425, 49 219, 47 S. W. 637, 71 A. S. R. 837; 
Pac. 566, 59 A. S. R. 209, 38 L.R.A. Spalding v. Preston, 21 Vt. 9, 50 Am. 
176; Levy v. Spencer, 18 Colo. 532, 33 Dec. 68; Camp v. Bruce, 95 Va. 521, 
Pac. 415, 36 A. S. R. 303; Yale Gas 31 S. E. 901, 70 A. S. R. 873, 43 
Stove Co. V. Wilcox, 64 Conn. 101, 29 L.R.A. 146; Dodson v. Swan, 2 W. 
Ail. 303, 42 A. S. R. 159, 25 LJEI.A. Va. 511, 98 Am. Dec. 787; Honaker 
90; Howell v. Fountain, 3 Ga. 176, 46 v. Board of Education, 42 W. Va. 170, 
Am. Dec. 415; Alford V.Burke, 21 Ga. 24 S. E. 544, 57 A. S. R. 847, 32 
46, 68 Am. Dec. 449; Henderson «. L.R.A. 413. 

Palmer, 71 111. 579, 22 Am. Rep. 117; 8. Storz v. Finklestein, 46 Neb. 

Cleveland, etc., R. Co. v. Closser, 126 577, 65 N. W. 195, 30 L.R.A. 644. 

Ind. 348, 26 N. E. 159, 22 A. S. R. 4. Ingersoll v. Coal Creek Coal Co., 

593, 9 L.R.A. 754; Gerlach t;. Skinner, 117 Tenn. 263, 98 S. W. 178, 119 A. 

34 Kan. 86, 8 Pac. 257, 55 Am. Rep. S. R. 1003, 10 Ann. Cas. 829, 9 L.R.A. 

240; Gravier v. Carraby, 17 La. 11», (N.S.) 282. 

36 Am. Dec. 608; Schmidt v. Barker, 5. Ingersoll v. Coal Creek Coal Co., 
R. C. L. Vol. VI.— 62. 817 
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party to the illegal transaction does not prevent his setting up the 
illegality of such transaction out of which the consideration for the 
acceptance grew, to defeat liability thereon.* The illegality of a 
contract which is sought to be enforced, or in respect to which relief 
is prayed, may appear from the plaintiff's case, or may be set up by 
way of defense.' The illegality may be shown by parol evidence.® 
As a general proposition, it is no doubt true that the defense of 
illegality cannot be waived by the defendant.* It is true that some 
courts have said that the illegality of a contract, to be available as 
a defense, must be pleaded.^* In some jurisdictions this rule prevails 
by virtue of statutory provisions to that effect.** But according to 
the weight of authority, the illegality of a contract is available as a 
defense even though it is not pleaded. This is especially so where the 
contract is contra bonoa morea.^^ The rule is that if a plaintiff, in 
order to make out his cause of action, is required to show that the 
contract sued upon is, for any reason, illegal, the court should not 
enforce it, regardless of whetiier the illegality has been pleaded.** 

117 Tenn. 263, 98 S. W. 178, 119 an exhibit. Fuqua v. Pabst Brewing 

A. S. R. 1003, 10 Ann. Cas. 829, 9 Co., 90 Tex. 298, 38 S. W. 29, 750, 35 

L.R.A.(N.S.) 282. LJl.A. 241. 

6. Burrus v, Witcover, 158 N. C. 11. Mechanics' Ins. Co. v. C. A. 
384, 74 S. E. 11, 39 L.R.A.(N.S.) Hoover Distilling Co., 182 Fed. 590, 
1005. 105 C. C. A. 128, 31 L.R.A.(N.S.) 

7. Sewell v. Norris, 128 Ga. 824, 58 873 (Iowa statute) ; Shawyer v. Cham- 
S. E. 637, 13 L.R.A.(N.S.) 1118; Gil berlain, 113 la. 742, 84 N. W. 661, 86 
V. Williams, 12 La. Ann. 219, 68 Am. A. S. R. 411. 

Dec. 767; Hope v. Linden Park Blood 12. New Haven v. New Haven & D. 

Horse Assn., 58 N. J. L. 627, 34 Atl. R. Co., 62 Conn. 252, 25 Atl. 316, 18 

1070, 55 A. S. R. 614; Cardwell v, L.R.A. 256; Crichfield v. Bermudez 

KeUy, 95 Va. 570, 28 S. E. 953, 40 Asphalt Paving Co., 174 Dl. 466, 51 

L.R.A. 240; Lanham v. Meadows, (W. N. E. 552, 42 L.R.A. 347; Sheldon v. 

Va.) 78 S. E. 750, 47 L.R.A.(N.S.) Pruessner, 52 Kan. 579, 35 Pac 201, 

592. 22 LJt.A. 709; Howe v. Griffin, 126 

8. Manufacturers', etc.. Inspection Ky. 373, 103 S. W. 714, 128 A. S. R. 
Bureau v. Everwear Hosiery Co., 152 296; Schmidt v. Barker, 17 La. Ann. 
Wis. 73, 138 N. W. 624, Ann. Cas. 261, 87 Am. Dec. 527; Bowman v. 
1914C 449, 42 L.R.A.(N.S.) 847. Gonegal, 19 La. Ann. 328, 92 Am. Dec. 

9. Union Collection Co. v, Buckman, 537; Claflin v. United States Credit 
150 Cal. 159, 88 Pac. 708, 119 A. S. System Co., 165 Mass. 501, 43 N. E. 
R. 164, 11 Ann. Cas. 609, 9 LJt.A. 293, 52 A. S. R. 528; Cansler v. Pen- 
(N.S.) 568; Camp v. Bruce, 96 Va. land, 125 N. C. 578, 34 S. E. 683, 48 
521, 31 S. E. 901, 70 A. S. R. 873, L.RJ\.. 441; Camp v, Bruce, 96 Va. 
43 L.R.A. 146. 521, 31 S. E. 901, 70 A. S. R. 873. 43 

10. Reid V. Edwards, 7 Port. (Ala.) L.R.A. 146; Reed v. Johnson, 27 
508, 31 Am. Dec. 720; Heffron v. Pol- Wash. 42, 67 Pac. 381, 57 L.R.A. 
lard, 73 Tex. 96, 11 S. W. 165, 15 404. 

A.S.R. 764 ("illegaUty" evidently used Note: 12 LJl.A.(N.S.) 622. 
in sense of unenforceability). 13. Fisher v, Hampton Transpor- 

A general demurrer is sufficient to tation Co., 136 Mich. 218, 98 N. W. 
raise the question of the legality of a 1012, 112 A. S. R. 358; Kansas City 
contract which is sued upon and made School Dist. v. Sheidley, 138 Mo. 672, 
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But there is authority to the eflFect that when the illegality does not 
appear from the contract itself, or from the evidence necessary to 
prove it, but depends upon eartraneous facts, the defense is new matter, 
and must be pleaded in order to be available.** Though it is some- 
times necessary to plead the facts upon which the illegality of a con- 
tract depends, it is never necessary to plead the law. When the facts 
appear either upon the pleadings or proofs, either party may insist 
upon the law applicable to sudhi proofs.*' In fact, it is generally 
held that even though the defendant does not set up the defense of 
the illegality of the contract sued on, but such illegality appears 
from the case as made by either the plaintiflF or the defendant, it be- 
comes the duty of the court sua sponte to refuse to entertain the 
action.** But it has been said that in actions at law in which the 
defense of illegality has not been set up, the court will recognize no 
absolute duty to interfere and of its own mere motion to sustain a- 
defense not set up by the party, and generally will not so interfere, 
unless, first, the plaintiff's declaration shows that he relies upon an 
illegal agreement or violation of law, or, secondly, unless he has been 
obliged to show his own guilt in fully proving his case.*^ However, 
the doctrine of estoppel by conduct or by laches has no application 
to a contract or instrument which is void because it violates an ex- 
press mandate of the law or the dictates of public policy. Such a 
contract has no existence whatever. It has no legal entity for any 
purpose, and neither action nor inaction of a party to it can validate 
it; and no conduct of a party to it can be invoked as an estoppel 
against asserting its invalidity. The authorities are uniformly agreed 
on this principle.** But it seems that a party to an illegal contract 

40 S. W. 656, 60 A. S. R. 576, 37 568; McCowen v. Pew, 153 Cal. 735, 

LJI.A. 406; Shohoney t;. Quincy, etc., 96 Pac. 893, 15 Ann. Cas. 630, 21 

R. Co., 231 Mo. 131, 132 S. W. 1059, L.R.A.(N.S.) 800; Escambia Land, 

Ann. Cas. 1912A 1143 ; McQuffin v. etc., Co. v. Ferry Pass Inspectors, etc., 

Coyle, 16 Okla. 648, 85 Pac. 954, 86 Assoc, 59 Fla. 239, 52 So. 715, 138 

Pac. 962, 6 L.R.A.(N.S.) 524; Ken- A. S. R. 121; Leeds v. Townsend, 228 

nedy v. Lonabaugh, 19 Wyo. 352, 117 111. 451, 81 N. E. 1069, 13 L.R.A. 

Pac. 1079, Ann. Cas. 1913E 133. (N.S.) 191; Howe t;. Griffin, 126 Ky. 

14. Kansas City School Dist. v. 373, 103 S. W. 714, 128 A. S. R. 296; 
Sheidley, 138 Mo. 672, 40 S. W. 656, Richardson v. Buhl, 77 Mich. 632, 43 
60 A. S. R. 576, 37 L.R.A. 406; Sho- N. W. 1102, 6 L.R.A. 457; Gil v, Wil- 
honey v, Quincy, etc., R. Co., 231 Mo. liams, 12 La. Ann. 219, 68 Am. Dec. 
131, 132 S. W. 1059, Ann. Cas. 1912A 767. 

1143. Note: Ann. Cas. 1912A 1033 et seq. 

15. Handy v. St. Paul Globe Pub. 17. O'Brien v. Shea, 208 Mass. 528, 
Co., 41 Minn. 188, 42 N. W. 872, 16 95 N. E. 99, Ann. Cas. 1912A 1030. 
A. S. R. 695, 4 L.R.A. 466. 18. Lukens v. Nye, 156 Cal. 498, 105 

16. Morrill t;. Nightingale, 93 Cal. Pac. 593, 20 Ann. Cas. 158, 36 L.R.A. 
452, 28 Pac. 1068, 27 A. S. R. 207; (N.S.) 244; Colby v. Title Ins., etc., 
Union Collection Co. v. Buckman, 150 Co., 160 Cal. 632, 117 Pac. 913, Ann. 
Cal. 159, 88 Pac. 708, 119 A. S. R. Cas. 1913A 515, 35 L.R.A. (N.S.) 813; 
164, 11 Ann. Cas. 609, 9 L.R.A.(N.S.) Brown v. Columbus First Nat. Bank, 
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may under some circumstances be estopped to set up the illegality as 
against third persons who relied thereon.** But it may be pointed 
out that the rule in reference to the enforcement of an illegal contract 
goes no further than to deny any remedy on such a contract. There- 
fore a sale of property upon an illegal or fraudulent consideration 
is sufficient to pass the title.'® Moreover, title created by a contract 
made under forbidden circumstances or on forbidden subjects will 
be protected against all wrongdoers.* 

216. Enforceability of Promise Growing Out of Blegal Contract — 
If a contract grows immediately out of, or is connected with, an 
illegal or immoral act or contract, a court cannot lend its aid to 
enforce it, though it is in fact a new contract.* If the connection 
between an original illegal transaction and a new promise can be 
traced, if the latter is connected with and grows out of the former, no 
matter how many times and in how many different forms it may be 
renewed, it cannot form the basis of a recovery. Repeating a void 
promise cannot give it validity.* There is a diflference of opinion 
on the question whether a contract void merely because it was made 
on Sunday may be ratified on a secular day, so as to become valid; 
but there is practically no conflict of decisions on the proposition that 
a contract void because it stipulates for doing what the law pro- 
hibits is incapable of being ratified. Contracts and acts that are 
absolutely void are contracts to do an illegal act or omit a legal 
public duty, usually bonds of married women, contracts in a form 
forbidden by law, official acts of persons having no recognized title 
to office, contracts to do an impossible thing or that leave uncertain 
the thing to be done, and the like. These are absolutely void, because 
they have no legal sanction, and establish no legitimate bond or re- 

137 Ind. 655, 37 N. E. 158, 24 L.R.A. missions or by his conduct, from plead- 

206; Lynch v. Rosenthal, 144 Ind. 86, ing that the contract is void, where 

42 N. E. 1103, 55 A. S. R. 168, 31 such admissions or conduct have led 

L.R.A. 835; Bay v. Davidson, 133 la. the plaintiff to act to his detriment. 
688, 111 N. W. 25, 119 A. S. R. 650, 19. CardweU v. Kelly, 95 Va. 570, 

9 L.R.A.(N.S.) 1014; Cashin v. Pliter, 28 S. E. 953, 40 L.R.A. 240. 
168 Mich. 386, 134 N. W. 482, Ann. 20. Ohio L. Ins., etc, Co. t?. Mer- 

Cas. 1913C 697; Tate v. Commercial chants' Ins., etc, Co., 11 Humph. 

Bldg. Assoc, 97 Va. 74, 33 S. E. (Tenn.) 1, 53 Am. Dec. 742. 
382, 75 A. S. R. 770, 45 L.R.A. 243; 1. Mohney v. Cook, 26 Pa. St. 

Standard Furniture Co. v. Van Alstine, 342, 67 Am. Dec 419. 
22 Wash. 670, 62 Pac 145, 79 A. S. 2. Johnson v. Hulings, 103 Pa. St. 

R. 960, 51 L.R.A. 889; Reed v, John- 498, 49 Am. Rep. 131; Gist v. Western 

son, 27 Wash. 42, 67 Pac 381, 57 Union Tel. Co., 45 S. C. 344, 23 S. E. 

L.R.A. 404. Compare Pritchett v. 143, 55 A. S. R. 763; Kennedy v. 

Ahrens, 26 Ind. App. 56, 59 N. E. Lonabaugh, 19 Wyo. 352, 117 Pac 

42, 84 A. S. R. 274, wherein it was 1079, Ann. Cas. 1913E 133. See su- 

held that when suit is brought upon a pra, par. 104. 

contract prohibited by law, the de- 3. Comstock v. Draper, 1 Mich. 4S1| 

fendant may be estopped, by his ad- 53 Am. Dec 78. 

820 



Digitized by 



Google 



6 E. C. L. CONTRACTS $ 217 

lation between the parties. When the contract is, in substance or in 
essential form, illegal, neither party can ratify it, because the wrong 
done is against the state, and the state only can forgive it. To permit 
the subsequent ratification of such contract, or to consider it the suffi- 
cient and legal basis of a subsequent promise, would be a manifest in- 
consistency. It would be to annul the rule and enable the parties, by 
an easy expedient, to evade laws based upon considerations of public 
policy.* Under this well-settled rule it would seem that no action of 
the parties or their assignees can so validate an illegal contract as to 
justify a court in enforcing it where its illegality appears. An at- 
tempted compromise of a claim based on such a contract, whether 
before or after institution of action thereon, would be simply an act 
of the parties looking to the complete or partial ratification of the 
illegal contract, which could in no way affect the power of the court 
to refuse to allow itself to be used as the instrument for its enforce- 
ment.* 

217. Enforceability of Independent Cause of Action. — ^Even though 
the parties to an action have been engaged in a transaction either 
malum in se or prohibited by law, yet if the cause of action be- 
tween them is disconnected from the illegal act and is founded upon 
a distinct and collateral consideration, and the plaintiff is not obliged 
to resort to the illegal contract or transaction in order to maintain the 
suit, the illegality of the former transaction will not impair or bar 
the right to maintain the suit. If the contract or obligation does not 
depend upon or require the enforcement of the unexecuted provisions 
of the illegal contract, it will be carried out. Therefore tiie test is, 
whether the contract sought to be enforced can be separated from 
the illegal acts or contracts relied upon as avoiding it, and whether 
the plaintiff requires any aid from or must in any way rely upon the 
illegal transaction in order to establish his case.* As to the ability 

4. Handy v. St. Paul Globe Pub. 150 Cal. 159, 88 Pac. 708, 119 A. S. 

Co., 41 Minn. 188, 42 N. W. 872, 16 R. 164 and note, 11 Ann. Cas. 609 

A. S. R. 695, 4 LJt.A. 466; Spring- and note, 9 L.R.A.(N.S.) 568 and 

field Fire, etc.. Insurance Co. t^. Hull, note. 

51 Ohio St. 270, 37 N. E. 1116, 46 6. Hoffman v. McMullen, 83 Fed. 

A. S. R. 571, 25 L.R.A. 37; Lancaster 372, 48 U. S. App. 596, 28 C. C. A. 

County V. Fulton, 128 Pa. St. 48, 18 178, 45 L.RA.. 410; Berka v. Wood- 

Atl. 384, 5 LJI.A. 436; BouteUe v. ward, 125 Cal. 119, 57 Pac. 777, 73 

Melendy, 19 N. H. 196, 49 Am. Dec. A. S. R. 31, 45 L.R.A. 420; Phalen 

153; Henry Christian Bldg., etc., As- v. Clark, 19 Conn. 421, 50 Am. Dec. 

soc. V. Walton, 181 Pa. St. 201, 37 253; Yale Gas Stove Co. v. Wilcox, 64 

Atl. 261, 59 A. S. R. 636 and note; Conn. 101, 29 Atl. 303, 42 A. S. R. 159, 

Berka v. Woodward, 125 Cal. 119, 57 25 Lit A.. 90; Howell v. Fountain, 3 

Pac. 777, 73 A. S. R. 31, 45 L.RJL. Ga. 176, 46 Am. Dec. 415; Sewell 

420; Handy v. St. Paul Globe Pub. v. Norris, 128 Ga. 824, 58 S. E. 637, 

Co., 41 Minn. 188, 42 N. W. 872, 16 13 L.R.A.(N.S.) 1118; Bishop v. Am- 

A. S. R. 695, 4 L.RA., 466. erican Preservers' Co., 157 lU. 284, 41 

6. Union Colleetion Go. v. Buokman, N. £. 765, 48 A. S. R. 317: Martin 
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of the plaintdflf to make out his cause of action without referring to 
the illegal contract, it may be stated that the plaintiff for such pur- 
pose cannot refer to one portion only of the contract upon which he 
proposes to found his right of action, but that the whole of the con- 
tract must come in, although the portion upon which he founds his 
cause of action may be legal.' But an illegal agreement made by a 
plaintiff will not defeat him unless his cause of action is founded 
Upon, or arises out of, such agreement. His right to recover upon a 
ground of action that exists independently of the contract is not 
affected thereby.^ It seems, however, that even an action that is not 
based on an illegal contract cannot be maintained if in order to make 
an award it would be necessary to make an apportionment based on 
the terms of an illegal contract between the plaintiff and a third 
person.^ But when one party to an illegal contract pays money in 
execution and satisfaction of it to a third person for the use of the 
other party to the contract, upon a promise by the third person to pay 
it over to the other party, he cannot defend an action for the money 
on the ground of the illegality of the contract in satisfaction of which 
it was paid; for as he in no way participated in the illegal contract, 
and as his obligation to pay over the money is a new and different con- 
tract, the plaintiff need not rely upon the illegal contract to establish 
his case, but sues upon the new contract to pay over the money. This 
latter contract the court will enforce, and will not allow the defendant 
to retain the money because of the illegal contract in which he had 
no privity.*® An express or implied promise by a third person who 
is a mere depositary of money, the proceeds of an illegal contract, 

V. Richardson, 94 Ky. 183, 21 S. W. L.R.A. 935; Cardwell v. KeUy, 95 Va. 

1039, 42 A. S. R. 353, 19 L.R.A. 692; 570, 28 S. E. 953, 40 L.R.A. 240. 

Holt V. Barton, 42 Miss. 711, 2 Am. Notes: 99 Am. Dec. 62; 113 A. S. 

Rep. 640; Woodson v. Hopkins, 85 R. 731; 12 L.R.A.(N.S.) 622. 

Miss. 171, 37 So. 1000, 38 So. 298, 7. Citizens' Nat. Bank v. Mitchell, 

107 A. S. R. 275, 70 L.R.A. 645; 24 Okla. 488, 103 Pac. 720, 20 Ann. 

Owens V, Davenport, 39 Mont. 555, Cas. 371. 

104 Pac. 682, 28 L.R.A. 996; Hall v. 8. Brennan v. United Hatters, etc., 

CosteUo, 48 N. H. 176, 2 Am. Rep. 73 N. J. L. 729, 65 Atl. 165, 118 

207; Woodworth v. Bennett, 43 N. Y. A. S. R. 727, 9 Ann. Cas. 698, 9 

273, 3 Am. Rep. 706; Citizens' Nat. L.R.A.(N.S.) 254; Lance v. Hunter, 

Bank v. MitcheU, 24 Okla. 488, 103 72 N. C. 178, 21 Am. Rep. 254; Her- 

Pac. 720, 20 Ann. Cas. 371; Johnson ring v. Cumberland Lumber Co., 159 

V. Hulings, 103 Pa. St. 498, 49 Am. N. C. 382, 74 S. E. 1011, 42 L.R.A. 

Rep. 131; Packard «. Byrd, 73 S. C. (N.S.) 64; Springfield Fire, etc., In- 

1, 51 S. E. 678, 6 LJl.A.(N.S.) 547; surance Co. v. Hall, 51 Ohio St. 270, 

Onio Life Ins., etc., Co. v. Merchants' 37 N. E. 1116, 46 A. S. R. 571, 25 

Ins., etc., Co., 11 Humph. (Tenn.) 1, L.RA.. 37. 

53 Am. Dec. 742; Oliphant v, Mark- 9. Mount v. Montgomery County, 

ham, 79 Tex. 543, 15 S. W. 569, 23 168 Ind. 661, 80 N. E. 629, 14 L.R.A. 

A. S. R. 363; Buck v. Albee, 26 Vt. (N.S.) 483. 

184, 62 Am. Dec. 564; Monahan v. 10. Woodson v, Hopkins, 85 Miss. 

Monahan, 77 Vt. 133, 59 AtL 169, 70 171, 37 So. 1000, 38 So. 298. 107 A. 
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to pay the same to one of the parties thereto, is not affected by the 
illegality of such contract, and may be enforced in behalf of the 
party to whom the promise was made, since such promise and 
the consideration upon which it is based are both independent of the 
illegal contract.** Thus where money deposited with a stakeholder 
on an illegal wager has not been paid over by the stakeholder, al- 
though it has been lost by the happening of the event, upon notice 
and demand, the stakeholder is liable to the loser for the amount by 
him deposited. And before the ascertainment of the result either 
party may recover his deposit money upon demand.*' 

218. Relief of Party in Pari Delicto Generally.— The rule which 
limits the enforcement of rights growing out of illegal contracts to 
cases in which the action may be maintained independently of the 
contract is generally applied where an illegal contract is sought to 
be enforced by a plaintiff who, with respect to the contract in ques- 
tion, is as guilty as the defendant. Except when public policy re- 
quires that relief should be given to such a plaintiff, the courts almost 
invariably apply the maxim potior est conditio defendentis et pos- 
Mentis. As between parties in pari delicto the courts ordinarily will 
not enforce an illegal contract or any supposed rights growing out 
of it. The rule is often expressed by saying that in such cases the 
law will leave the parties where it finds them.*' This view of tlie 

S. R. 275, 70 LJI.A. 645; Woodworth Inspectors, etc., Assn. 59 Fla. 239, 52 

V. Bennett, 43 N. Y. 273, 3 Am. Rep. So. 715, 138 A. S. R. 121; Sewell v. 

706; Leonard v. Poole, 114 N. Y. 371, Norris, 128 Ga. 824, 58 S. E. 637, 

21 N. E. 707, 11 A. S. R. 667, 4 13 L.R.A.(N.S.) 1118; Jerome v. 

L.RJL. 728; Kiewert v. Rindskopf, 46 Bigelow, 66 HI. 452, 16 Am. Rep. 597; 

Wis. 481, 1 N. W. 163, 32 Am. Rep. Kirkpatrick v. Clark, 132 111. 342, 24 

731. N. E. 71, 22 A. S. R. 531, 8 L.R.A. 

Notes: 99 Am. Dee. 62; 9 L.R.A. 511 and note; Bishop v. American 

506. Preservers' Co., 157 111. 284, 41 N. E. 

11. Note: 28 L.R.A.(N.S.) 996. 765, 48 A. S. R. 317; McNnlta v. Con; 

12. Sampson v. Shaw, 101 Mass. Belt Bank, 164 HI. 427, 45 N. E. 954, 
145, 3 Am. Rep. 327; Kiewert v. 56 A. S. R. 203; Williamson v. Chi- 
Rindskopf, 46 Wis. 481, 1 N. W. 163, cage, etc., Ry. Co., 53 la. 126, 4 N. 
32 Am. Rep. 731. W. 870, 36 Am. Rep. 206; Cole v. 

Notes: 113 A. S. R. 734; 18 L.R.A. Brown-Hurley Hardware Co., 139 la. 

863. 487, 117 N. W. 746, 16 Ann. Cas. 846, 

18. Levy v. Kansas City, 168 Fed. 18 LJB.A.(N.S.) 1161; Bowman v. 

524, 93 C. C. A. 523, 22 LJIA.(N.S.) Phillips, 41 Kan. 364, 21 Pac. 230, 13 

862; Shattuck u. Watson, 53 Ark. 147, A. S. R. 292, 3 hHJi. 631; Keene 

13 S. W. 516, 7 Lit A.. 551; Colby Syndicate v, Wichita Gas, etc., Co., 

V. Title Ins., etc., Co., 160 Cal. 632, 69 Kan. 284, 76 Pac. 834, 105 A. S. 

117 Pac. 913, Ann. Cas. 1913A 515, R. 164, 2 Ann. Cas. 949, 67 LJIA.. 

35 L.R.A.(N.S.) 813; Smith v, David 61; Gray v. Roberts, 2 A. K. Marsh. 

B. Crockett Co., 85 Conn. 282, 82 Atl. (Ky.) 208, 12 Am. Dec. 383; Green 

569, 39 L.R.A.(N.S.) 1148; Stewart v. v, HoUingsworth, 5 Dana (Ky.) 173, 

Stearns, etc.. Lumber Co., 56 Fla. 570, 30 Am. Dec. 680; Hess v. Cnlver, 77 

48 So. 19, 24 L.R.A.(N.S.) 649; Es- Mich. 598, 43 N. W. 994, 18 A. S. 

eambia Land & Mfg. Co. v. Ferry Pass R. 421, 6 L.R.A. 498: Kmght «. 
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question, it seems, is not satisfactory to some very able and very just 
minds, because it permits a party to plead his own wrong or infamy, 
as the case may be, and thereby obtain an unconscientious advantage 
over his adversary, from whom he has perhaps received some valuable 
consideration for the execution of the instrument the payment of 
which he resists. This is undoubtedly true; but it is equaUy true that 
the law does not undertake in such cases to settle any question of con- 
science as between the parties. The courts are called upon to perform 
a higher duty than to setfle questions of honor between wrongdoers; 
they are to protect society from the influence of contracts made in 
disregard of the public weal. The parties to such a contract are pre- 
sumed in law to know its character when they enter into it. If they 
speculate upon the chances of the failure of the government whose 
laws they disregard and whose authority they condemn, they must 
learn that the law cannot respect that which is illegal, and that courts 
will never give effect to a contract which looks, however remotely or 
contingentiy, to the destruction of the government.** The court re- 
fuses to enforce such a contract, and it permits the defendant to set 
up its illegality, not out of any regard for the defendant, but only on 
account of the public interest. It has often been stated that the 
defense is a very dishonest one, and it lies ill in the mouth of the 
defendant to allege it, and it is only allowed because public policy 
requires its allowance the better to secure the public against dishonest 
transactions. To refuse to grant either party to an illegal contract 
judicial aid for the enforcement of his alleged rights under it tends 
strongly towards reducing the number of such transactions to a 
minimum.** It is sometimes said that this is a defense which the 

linzey, 80 Mich. 396, 45 N. W. 337, v. Cooke, 27 Ore. 194, 40 Pac. 1, 60 
8 L.R.A. 476 and note; Benson v. A. S. R. 701 and note; White v. 
Bawden, 149 Mich. 684, 113 N. W. Commercial, etc., Bank, 66 S. E. 491, 
20, 13 L.RJL.(N.S.) 721; HoUand v. 45 S. E. 94, 97 A. S. R. 803; Dixon 
Sheehan, 108 Minn. 362, 122 N. W. 1, v, Olmstead, 9 Vt. 310, 31 Am. Dec. 
17 Ann. Cas. 687, 23 L.R.A.(N.S.) 629; Reed v. Johnson, 27 Wash. 42, 
610; Woodson v. Hopkins, 85 Miss. 67 Pac. 381, 57 luRjL. 404; McClin- 
171, 37 So. 1000, 38 So. 298, 107 tock v. Loisseau, 31 W. Va. 865, 8 
A. S. R. 275, 70 L.R.A. 645; Ives v. S. E. 612, 2 LJI.A. 816 and note; 
Boyce, 85 Neb. 324, 123 N. W. 318, Rock v. Matthews, 35 W. Va. 531, 
25 L.RA..(N.S.) 157; Roby v. West, 14 S. E. 137. 14 L.R.A. 508; Kiewert 
4 N. H. 285, 17 Am. Dec. 423; Jour- v. Rindskopf, 46 Wis. 481, 1 N. W. 
dan V. Burstow, 76 N. J. Eq. 55, 74 163, 32 Am. Rep. 731. 
Atl. 124, 139 A. S. R. 741; Webb v. Notes: 8 L.R.A. 476; 12 L.R.A. 
Fulchire, 25 N. C. 485, 40 Am. Dec. (N.S.) 620. 

419; Edwards v. Goldsboro, 141 N. C. 14. Donley v. Tindall, 32 Tex. 43, 
60, 53 S. E. 652, 8 Ann. Cas. 479, 5 Am. Rep. 234. 
4 L.R.A.(N.S.) 583; Pierce v. Cobb, 15. Hoffman v. McMullen, 83 Fed. 
161 N. C. 300, 77 S. B. 350, 44 L.R.A. 372, 48 U. S. App. 596, 28 C. C. A. 
(N.S.) 379; Stevens v. Cincinnati 178, 45 L.R.A. 410; Standard Lum- 
Times-Star Co., 72 Ohio St. 112, 73 N. ber Co. v. Butler Ice Co., 146 Fed. 
E. 1058, 106 A. S. R. 686; Bradtfddt 359, 76 C, C. A. 39, 7 L.RA..(N.S.) 
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guilty is allowed to set up against his associate in guilt, as a sort of a 
punishment for the participation of the latter in the violation of law.** 
Such are the reasons which support the general proposition that 
whichever party has to resort to setting up the illegal transaction in 
order to establish or support an aflfirmative claim of right must lose.*' 
Where the parties are in pari delicto, no affirmative relief of any 
kind will be given to one against the other. The only equitable rem- 
edies which they can obtain are such as are purely defensive.** While 
an unlawful contract the parties to which are in pari delicto remains 
executory, its invalidity is a defense in a court of law, and a court of 
equity will order its cancellation or enjoin the enforcement of security 
only as an equitable mode of making that defense effectual, and when 
necessary for that purpose.** The rule denying a remedy to a person 
m pari delicto will not prevent equitable relief against the enforce- 
ment of the power of sale in a mortgage which is against public 
policy.** 

219. Party in Pari Delicto under Contract Entirely or Partially 
Ezecttted. — ^It is sometimes said that a party to an illegal contract will 
not be permitted to avail himself of its illegality until he restores to the 
other party all that has been received from such party on the illegal 
contract; and that so long as he continues to enjoy the benefits 
of the contract, he will not be allowed to set up its nullity.* Evidentiy 
such statements are intended to apply to unenforceable and not to 
illegal contracts, although the two seem to have been confused to 
the extent of saying that to make effectual the plea that a contract 
is against public policy the defendant should restore or be required 
to restore all that he received as a consideration for the promise 
which he thus seeks to avoid.* There is also authority to the effect 

467; Howell v. Fountain, 3 Ga. 176, Note: 99 Am. Dec. 61. 

46 Am. Dec. 415; Goodrich v, Tenney, 16. Miller v. Davidson, 3 Gilman 

144 m. 422, 33 N. E. 44, 36 A. S. R. (lU.) 518, 44 Am. Dec. 715; Dillon v. 

459, 19 LJB.A. 371; Sheldon v. Pruess- Allen, 46 la. 299, 26 Am. Rep. 145. 

ner, 52 Kan. 579, 35 Pac. 201, 22 17. Sewell v. Norris, 128 Ga. 824, 

L.R.A. 709; Storz v, Finklestein, 46 58 S. E. 637, 13 LJEt.A.(N.S.) 1118. 

Neb. 577, 65 N. W. 195, 30 L.R.A. 18. MeClintock v. Loisseau, 31 W. 

644; Pennington v. Todd, 47 N. J. Eq. Va. 865, 8 S. E. 612, 2 LJEI.A. 816 

569, 21 Atl. 297, 24 A. S. R. 419, 11 and note. 

L.R.A. 589; Hope i;. Linden Park 19. McCutcheon t;. Merz Capsnle 

Blood Horse Assoc., 58 N. J. L. 627, Co., 71 Fed. 787, 37 U. S. App. 586, 19 

34 Atl. 1070, 55 A. S. R. 614; Hill C. C. A. 108, 31 L.R.A. 415. 

V. Spear, 50 N. H. 253, 9 Am. Rep. 20. Basket v. Moss, 115 N. C. 448, 

205; Citizens' Nat. Bank v. Mitchell, 20 S. E. 733, 44 A. S. R. 463, 48 

24 Okla. 488, 103 Pac. 720, 20 Ann. LJB.A. 842 and note. 

Cas. 371; Sullivan v. Horgan, 17 R. 1. Hunt v. Turner, 9 Tex. 385, 60 

I. 109, 20 N. E. 232, 9 LJl.A. 110; Am. Dec. 167. 

White V. Commercial, etc., Bank, 66 2. Wiggins Ferry Co. v. Chicago, 

S. C. 491, 45 S. E. 94, 97 A. S. R. etc., R. Co., 73 Mo. 389, 39 Am. Rep. 

803. 519. 
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that if an executed agreement is void by reason of some statutory 
or common-law prohibition, either party thereto who has received • 
anything from the other party thereunder, and has failed to perform 
the agreement on his part, must account to the other psirty for what 
has been so received, and cannot set up the illegality of the agreement 
as a defense unless it involves some positive immorality or is against 
public policy.* To the extent that this statement may be said to 
uphold the right to recover under an illegal contract as distinguished 
from one that is merely unenforceable (as, for example, a contract 
within the statute of frauds) it does not seem to be in accord with 
the principles governing the relief of persons in pari delicto.^ In 
cases in which the parties are in pari delicto the courts not only re- 
fuse to enforce rights arising out of an executory illegal contract, 
but even where the contract has been executed in whole or in part by 
one of the parties, as for instance by the payment of money, the 
courts, notwithstanding the fact that the other has received the benefit 
thereof without giving anything in return, generally refuse to give 
relief, unless, as will be seen, the former repudiates the contract before 
the execution of the unlawful purpose. And of course neither party 
to a contract that has been executed on both sides will be aided in 
recovering what he has parted with under the contract.* There is 

8. Manchester, etc., R. Co. v. Con- 159, 5 L.R.A. 200; Benson v, Bawden, 

cord R. Co., 66 N. H. 100, 20 Atl. 149 Mich. 684J.13 N. W. 20, 13 L.R.A. 

383, 49 A. S. R. 582, 9 L.R.A. 689. (N.S.) 721; Woodson v. Hopkins, 85 

1 Storz V. Finkelstein, 46 Neb. Miss. 171, 37 So. 1000, 38 So. 298, 

577, 65 N. W. 195, 30 L.R.A. 644. 107 A. S. R. 275, 70 LJB.A. 645; 

6. Black V. Oliver, 1 Ala. 449, 35 Davis v. Hinman, 73 Neb. 850, 103 

Am. Dec. 38; Potter v. Grade, 58 N. W. 668, 11 Ann. Cas. 376; Hall 

Ala. 303, 29 Am. Rep. 748; Shattuck v. Costello, 48 N. H. 176, 2 Am. Rep. 

V. Watson, 53 Ark. 147, 13 S. W. 207; Haynes v. Rudd, 102 N. Y. 372, 

516, 7 L.R.A. 551; Edwards v, Randle, 7 N. E. 287, 55 Am. Rep. 815; Piatt 

63 Ark. 318, 38 S. W. 343, 58 A. S. v. Elias, 186 N. Y. 374, 79 N. E. 1, 

R. 108, 36 L.R.A. 174; Sewell «. 116 A. S. R. 658, 9 Ann. Cas. 780, 

Norris, 128 Ga. 824, 58 S. E. 637, 13 11 L.R.A.(N.S.) 554; Webb v. Ful- 

L.R.A.(N.S.) 1118; Kirkpatrick v. chire, 25 N. C. 485, 40 Am. Dec. 419; 

Clark, 132 111. 342, 24 N. E. 71, 22 Edwards v. Qoldsboro, 141 N. C. 60, 

A. S. R. 531, 8 L.R.A. 511; Adams v. 53 S. E. 652, 8 Ann. Cas. 479, 4 

Brenan, 177 HI. 194, 52 N. E. 314, L.R.A.(N.S.) 589; Springfield Fire, 

69 A. S. R. 222, 42 L.R.A. 718; Norris etc., Ins. Co. v. Hall, 51 Ohio St. 270, 

V. Norris's Adm'r, 9 Dana (Ky.) 317, 37 N. E. 1116, 46 A. S. R. 571, 25 

35 Am. Rep. 138; Chapman v. Haley, LJI.A. 37; Stevens v. Cincinnati 

117 Ky. 1004, 80 S. W. 190, 4 Ann. Times-Star Co., 72 Ohio St. 112, 73 

Cas. 712 and note; Waite v. Merrill, N. E. 1058, 106 A. S. R. 586; Bernard 

4 Greenl. (Me.) 102, 16 Am. Dec. v. Taylor, 23 Ore. 416, 31 Pac. 968, 

238; Groton u. Waldoborough, 11 Me, 37 A. S. R. 693, 18 L.R.A. 859; 

306, 26 Am. Dec. 530; Lester v. How- Bradtfeldt v. Cooke, 27 Ore. 194, 40 

ard Bank, 33 Md. 558, 3 Am. Rep. Pac. 1, 50 A. S. R. 701; Birkett v. 

211 ; Sampson v. Shaw, 101 Mass. 145, Chatterton, 13 R. I. 299, 43 Am. Rep. 

3 Am. Rep. 327; Harvey v. Merrill, 30; Touro v. Cassin, 1 Nott & McC. 

150 Mass. 1, 22 N. E. 49. 15 A. S. R. (S. C.) 173, 9 Am. Dec. 680: Denton 
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a marked distinction between executory and executed contracts of a 
fraudulent or illegal cheuracter. Whatever the parties to an action 
have executed for fraudulent or illegal purposes, the law refuses to 
lend its aid to enable either party to disturb. Whatever the parties 
have fraudulently or illegally contracted to execute, the law refuses 
to compel the contractor to execute, or pay damages for not executing, 
but in both cases leaves the parties where it finds them. The object 
of the law in the latter case is, so far as possible, to prevent the con- 
templated wrong, and in the former to punish the wrongdoer by 
leaving him to the consequences of his own folly or misconduct.* 
Where a court declares a contract illegal and enjoins its execution, 
no rights against the party in whose favor the decree is made can be 
founded on an execution of that contract, unless the parties before or 
after such execution take such steps as are equivalent to the making 
of a new contract upon a new and lawful consideration.' As a gen- 
eral rule there can be no recovery on a qxiantum mermt for services 
rendered or other considerations furnished under a contract which is 
void for illegality or for reasons of public policy.* Although this rule 
has by some courts been applied even to a champertous contract be- 
tween an attorney and his client,* the weight of authority is to the 
eflfect that where such a contract is neither malum prohibitum nor 
malum in se, the attorney may recover on a quantum meruit}^ It 

r. EngHsh, 2 Nott ft McC. (S. C.) R. 724, 725; 4 Ann. Cas. 714-716; 

581, 10 Am. Dec. 638; Roy v. Hamey Ann. Cas. 1913A 522. 

Peak Tin Min. Mill, ft Mfg. Co., 21 6. Kirkpatrick v. Clark, 132 HI. 342, 

S. D. 140, 110 N. W. 106, 130 A. S. R. 22 A. S. R. 531, 8 LJI.A. 511. 

706, 9 L.R.A. 529; Henly «. Franklin, 7. McMillan v. Barber Asphalt Co., 

3 Coldw. (Tenn.) 472, 91 Am. Dec. 151 Wis. 48, 138 N. W. 94, Ann. Cas. 

296; Montgomery v. Kerr, 6 Coldw. 1914B 53. 

(Tenn.) 199, 98 Am. Dec. 450; Donley 8. Bamgrover v. Pettigrew, 128 la. 

V. Tindall, 32 Tex. 43, 5 Am. Rep. 533, 104 N. W. 904, 111 A. S. R. 206, 

234; RoUer v. Murray, 112 Va. 780, 2 L.R.A.(N.S.) 260; Cole v. Brown- 

72 S. E. 665, Ann. Cas. 1913B 1088, Hurley Hardware Co., 139 la. 487, 117 

38 L.R.A.(N.S.) 1202; Stirtan v. Ble- J^- VVxJt^l J?^-.^a: P^' ^^^*:, "^5 

then, 79 Wash. 10, 139 Pac. 618, 51 J^-^\^-(^-^^> i^^^' ^J^^ ?! ^^*^ ^' 

LR A mS ^ 623- Brown v Wvlie 2 ^om'rs of Dickinson County, 77 Kan. 

W Va 502 98 Am dTc 781 Sr- ^^' ^^ ^^^^ ^^2, 16 L.R.A.(N.S.) 476; 
W. va. 50^, y» Am. IJec. 7»l, over ^^^^^ ^ pj. ^^g ^^.^j^ ggg ^3^ 

ruZe(« on another point m Hamson t; j^ ^ ^gg ^^ ^as. 1913C 697; 

Fimners' Ba^, 6 W. Va. 1; Capehart ^^^^ ^ ^^^ ^^ ^in. Co., 20 

t,. Rankin, 3 W. Va. 571, 100 Am. Dec. ^tah 20, 57 Pac. 720, 45 L.R.A. 603. 

779; McClmtock v. Loisseau, 31 W. 9^ R^Uer v. Murray, 112 Va. 780, 

Va. 865, 8 S. E. 612, 2 L.R.A. 816 and 72 s. E. 665, Ann. Cas. 1913B 1088 

note; Lanham t?. Meadows, (W. Va.) and note, 38 L.R.A.(N.S.) 1202. 

78 S. E. 750, 47 L.R.A.(N.S.) 592 10. Davis v. Webber, 66 Ark. 190, 

and note; Kiewert «. Rindskopf, 46 49 S. W. 822, 74 A. S. R. 81, 45 

Wis. 481, 1 N. W. 163, 32 Am. Rep. L.RA.. 196. See also Attobnets, vol. 

731. 2, p. 1046; Champerty, vol. 3, p. 285. 

Notes: 34 Am. Dec. 765: 113 A. S. Note: Ann. Cas. 1913B 1091. 
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has also been decided that the fact that a provision of a contract by 
a citizen to assist a city in prosecuting an action to test the validity 
of certain liquor licenses, that the city shall prosecute the suit to a 
final decision, is not enforceable, as against the policy of the law 
favoring the settlement of controversies, does not present any defense 
to the recovery of the money paid in good faith in reliance upon that 
stipulation.** Moreover, it has been declared that if an illegal con- 
tract has in fact been executed by the parties and the illegal object of 
it has been accomplished, the money or thing which was the price of 
it may be a legal consideration between the parties for a promise, 
express or implied, and the court will not unravel the transaction to 
discover its origin.*' The distinction between the enforcement of the 
illegal contract, and the asserting title to money arising from it, where 
there is an express contract to pay, upon sufficient consideration, or 
where the collateral circumstances are such as to raise an implied 
promise to pay to the plaintiff, has been frequently recognized.** 
Some authorities have taken the view that, if a contract has been exe- 
cuted and one of the parties has the avails, all the harm that can be 
done to the public has been done, and that therefore the party having 
the avails may be compelled to pay over the whole of them, or a pro- 
portionate share of them, to the other party. But the weight of 
authority is opposed to this view.** The view that no relief should 
be given in such a case seems to have been applied ever since the cele- 
brated case in which a highwayman sought to compel his associate to 
account for the proceeds of their enterprise.** Where an accounting or 
a recovery is allowed under an unlawful contract, it is not based on the 
contract, but upon a quantv/m meruit, disaffirming the contract and 
holding the defendant liable for the value of the benefits actually re- 
ceived.** If two or more persons enter into a scheme or contract, im- 
moral, or against public policy, and one gives to the other propOTty to 
be used in the furtherance of their illegal plsin and for the purpose of 
bribing persons in high official station, and the receiver does not use it 

11. Brash «. Carbondale, 229 IlL Orleans Brew. Assoc, 74 Miss. 362, 
144, 82 N. E. 252, 11 Ann. Cas. 121. 20 So. 837, 60 A. S. R. 509; Morrison 

12. Hertzler v. Geigley, 196 Pa. St v. Bennett, 20 Mont. 560, 52 Pac. 563, 
419, 46 Atl. 366, 79 A. S. R. 724. 40 L.R.A. 158; Leonard v. Poole, 114 

13. Goodrich v. Tenney, 144 111. N. Y. 371, 21 N. E. 707, 11 A. S. R. 
422, 33 N. B. 44, 36 A. S. R. 459, 19 667, 4 L.R.A. 728; Kennedy v. Lena- 
L.R.A. 37L baugh, 19 Wyo. 352, 117 Pac. 1079, 

14. Vulcan Powder Co. v. Hercules Ann. Cas. 1913E 133 and note. 
Powder Co., 96 Cal. 510, 31 Pac. 581, 15. Chapman v. Haley, 117 Ky. 
31 A. S. R. 242; Goodrich v. Ten- 1004, 80 S. W. 190, 4 Ann. Cas. 712. 
ney, 144 lU. 422, 33 N. E. 44, 36 A. 16. White Star line v. Star Line of 
S. R. 459, 19 L.R.A. 371; Woodson v. Steamers, 141 Mich. 604, 105 N. W. 
Hopkins, 85 Miss. 171, 37 So. 1000, 38 135, 113 A. S. R. 551; White v, Corn- 
So. 298, 107 A. S. R. 275, 70 L.R.A. mercial, etc., Bank, 66 S. C. 491, 45 
645, disapproving Andrews v. New S. E. 494, 97 A. S. R. 803. 
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for that purpose, but applies it to his own use, he is answerable there- 
for to the person of whom he thus obtained such property.*' The dis- 
tinction between the cases where a recovery can be had and the cases 
where a recovery cannot be had of money connected with illegal trans- 
actions, is substantially this : Wherever the party seeking to recover is 
obliged to make out his case by showing the illegal contract or transac- 
tion, or through the medium of the illegal contract or transaction, or 
when it appears that he was privy to the original illegal contract or 
transaction, then he is not entitled to recover any advance made by him 
in connection with that contract or money due him as profits derived 
from the contract; but when the advances have been made upon a 
new contract, remotely connected with the original illegal contract 
or transaction, and the title or right of the party to recover is not 
dependent upon that contract, and his case may be proved without 
reference to it, he is entitled to recover.** 

220. Parties in Pari Delicto as Affected by Public Policy.— Public 
policy, it must be borne in mind, lies at the basis of the law in regard 
to illegal contracts, and the rule is adopted, not for the benefit of 
parties, but of the public. It is evident, therefore, that cases may 
arise even under contracts of this character, in which the public inter- 
ests will be better promoted by granting than by denying relief, and 
in such the general rule must yield to this policy. Hence, even be- 
tween parties in pari delicto, relief will sometimes be granted if public 
policy demands it. The general rule operates only in cases where the 
refusal of the courts to aid either party frustrates the object of the 
transaction, and takes away the temptation to engage in contracts 
contra bonos mores, or violating the policy of the law. If it is nec- 
essary, in order to discountenance such transactions, to enforce such a 
contract at law, or to relieve against it in equity, it will be done, though 
both the parties are in pari delicto. The party is not allowed to allege 
his own turpitude, in such cases, when defendant at law, nor is he 
prevented from ailing it when plaintiflF in equity, if the refusal to 
execute the contract at law, or refusal to relieve against it in equity, 
would give effect to the original purpose, and encourage the parties 
engaging in such transactions. In such cases the guilt of the respect- 
ive parties is not considered by the court, which looks only to the 
higher right of the public, the guilty party to whom relief is granted 
being only the instrument by which the public is served.** This prin- 

17. WaBserman v. Sloss, 117 Cal. 645; King v, Winants, 71 N. C. 469, 
425, 49 Pac. 566, 59 A. S. R. 209, 38 17 Am. Rep. 11; Stirtan v. Blethen, 79 
L.R.A. 176. Wash. 10, 139 Pac. 618, 51 L.R.A. 

18. Hoffman v. McMuUen, 83 Fed. (N.S.) 623. 

372, 48 U. S. App. 596, 28 C. C. A. 19. Lester v. Howard Bank, 33 Md. 

178, 45 LJI.A. 410; Woodson v. Hop- 558, 3 Am. Rep. 211; Rideout v. Mars, 

kins, 85 Miss. 171, 37 So. 1000, 38 99 Miss. 199, 54 So. 801, Ann. Cas. 

So. 298, 107 A. S. R. 275, 70 L.R.A. 1913D 770 and note, 36 L.RA.(N.S.) 
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ciple is no doubt the basis of the statutes which have been enacted 
in many jurisdictions allowing money lost in gaming or betting 
to be recovered back.* Even in the absence of such statutes, the 
equity courts of some jurisdictions give relief from gambling con- 
tracts, these courts having concluded that the public interest is sub- 
served thereby.* There is even a declfiU*ation to the effect that con- 
tracts against the policy of a public statute will be set aside in equity 
at the instance of a particeps criminis, and that in such case the court 
does not interfere for the sake of the party, but for the public good.* 
However, according to some authorities, it seems that the granting of 
relief to parties in pari delicto should be limited to cases in which the 
contract is not immoral or criminal.* But in view of the principle 
on which the exception to the rule is founded, there does not seem to 
be any good reason for such a limitation. The question whether re- 
lief should be given to a party defrauded by a fraudulent scheme al- 
though he went into the scheme with the intention of defrauding 
others may serve as an illustration. There may be circumstances 
which would justify the granting of relief to such a party, as where 
the purpose to be subserved thereby is to discourage the operations of 
a combination of men who have made a practice of inveigling many 
persons, including the plaintiff, into fraudulent schemes.* 

221. Rights of Par^ in Pari Delicto Who Disaffirms Ezecutory 
Contract. — Aa stated above, relief is sometimes given to parties in pari 
delicto in cases in which the giving of such relief has the effect of dis- 
couraging the making of illegal contracts. For a similar reason the 
courts allow a party who, though he is in pari delicto, repudiates the 
contract while it is executory, to recover whatever he has given there- 
under, the recovery being, not under the contract, but in disaffirm- 

485; Hobbs v. Boatright, 195 Mo. 693, Am. Dec. 449; Hess v. Culver, 77 Mich. 

93 S. W. 934, 113 A. S. R. 709 and 598, 43 N. W. 994, 18 A. S. R. 421, 

note, 5 LJtA.(N.S.) 906; Herring v. 6 L.R.A. 498; Hobbs v, Boatright, 195 

Cumberland Lumber Co., 159 N. C. 382, Mo. 693, 93 S. W. 934, 81 A. S. R. 

74 S. E. 1011, 42 L.R.A.(N.S.) 64; 709, 5 L.R.A.(N.S.) 906; Ives v. 

Irvin V. Irvin, 169 Pa. St. 529, 32 Boyce, 85 Neb. 324, 123 N. W. 318, 25 

Atl. 445, 29 L.R.A. 292; Goringe v. L.R.A.(N.S.) 157 and note; Stevens 

Reed, 23 Utah 120, 63 Pae. 902, 90 A. v. Cincinnati Times-Star Co., 72 Ohio 

S. R. 692; CardweU v. KeUy, 95 Va. St. 112, 73 N. E. 1058, 106 A. S. R. 

570, 28 S. E. 953, 40 L.R.A. 240; Tate 586. 

V. Commercial Bldg. Asso., 97 Va. 74, 2. Rock v. Mathews, 35 W. Va. 531, 

33 S. E. 382, 75 A. S. R. 770, 45 14 S. E. 137, 14 L.R.A. 508. 

L.R.A. 243; Cam^e Trust Co. v. Se- 8. Johnson v. Cooper, 2 Yerg. 

eurity Life Ins. Co. of America, 111 (Tenn.) 524, 24 Am. Dec. 502. 

Va. 1, 68 S. E. 412, 21 Ann. Cas. 1287, 4. Lester v. Howard Bank, 33 Md. 

31 L.R.A.(N.S.) 1186; Hermann v. 558, 3 Am. Rep. 211. 

Charlesworth, [1905] 2 K. B. (Eng.) Note: 12 L.R.A.(N.S.) 594. 

123, 1 Ann. Cas. 691 (marriage brok- 6. Hobbs t;. Boatright, 195 Mo. 693, 

erage). 93 S. W. 934, 113 A. S. R. 709, 5 

1. Alford V, Burke, 21 Ga. 46, 68 L.R.A.(N.S.) 906 and note. 
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anoe of it^ on a promise implied or a right existing independently 
thereof. Accordingly it has been held in many cases that, where the 
matters called for in the contract that render it illegal do not involve 
moral turpitude, but are merely Tnala prohibita, either party, while 
it remains executory, may disaffirm it on account of its illegality and 
recover back money or property that he has advanced under it. So 
long as it is entirely unexecuted in that part which the law forbids, 
there is a locvs pcenitentise.^ Moreover, from the language used in 
many decisions it would seem that the right to recover is not nec- 
essarily limited to cases not involving moral turpitude.' If an illegal 
contract is executory, and if the plaintiff disavows the contract before 
its completion, he may, on disaffirmance, recover back money while 
m transitu to the other contracting party, there being in such case 
a locus pcsnitentias, and the delictum being incomplete.® It has 
been declared that a party who pays money on an illegal contract 
cannot recover it in a suit in which he insists on the existing validity 
of the contract, but to do so he must, before it is fully executed, 
rescind it, or do some act which, in law, is equivalent to rescission.^ 
The underlying reason of the rule permitting a recovery when the 
contract is still merely executory is the encouragement of the aban- 
donment of illegal contracts and to prevent a violation of the law.*<> 
The rule is therefore applicable regardless of whether the money is 
paid to the other party or to a third person such as a stakeholder. 
One who repudiates the contract and demands his money from the 
stakeholder before the illegal act has taken place is entitled to re- 
cover.** Most of the cases relate to the recovery of money or property 
that has been advanced under the illegal contract which is subse- 
quently repudiated. But, when labor and materials have been fur- 
nished upon real estate under a contract which contains an illegal 
element under a prohibitory statute, and when the contract remains 
entirely executory in that part which is illegal, and is disaffirmed 

6. Eastern Expanded Metal Co. v. 18 L.R.A. 859; Deaton v. Lawson, 40 
Webb Granite & Const. Co., 195 Mass. Wash. 486, 82 Pac. 879, 111 A. S. R. 
356, 81 N. E. 251, 11 Ann. Cas. 631 922, 2 L.R.A.(N.S.) 392. 

and note; Tracy v. Talmage, 14 N. Y. Notes: 113 A. S. R. 726; 11 Ann. 

162, 67 Am. Dec. 132; Birkett v. Chat- Cas. 632. 

terton, 13 R. I. 299, 43 Am. Rep. 30; 8. Kiewert v. Rindskopf, 46 Wis. 

Monahan v. Monahan, 77 Vt. 133, 59 481, 1 N. W. 163, 32 Am. Rep. 731. 

Atl. 169, 70 LJI.A. 935. 9. Patten v. Gilmer, 42 Ala. 548, 94 

7. Tyler v. Carlisle, 79 Me. 210, 9 Am. Dec. 665. 

Atl. 356, 1 A. S. R. 301; Mueller v, 10. Ullman v. St. Louis Fair Assoc. 

Wm. F. Stoecker Cigar Co., 89 Neb. 167 Mo. 273, 66 S. W. 949, 56 L.R.A. 

436, 131 N. W. 923, 34 L.R.A.(N.S.) 606. 

573; Stevens v. Cincinnati Times-Star 11. Falkenburg v. Allen, 18 Okla. 

Co. 72 Ohio St. 112, 73 N. E. 1058, 106 210, 90 Pac. 415, 10 L.R.A.(N.S.) 

A. S. R. 586; Bernard v. Taylor, 23 494. 

Ore. 416, 31 Pac. 968, 37 A. S. R. 693, 
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because of its illegality^ the disaffirming party has the same right to 
have compensation for the benefit confen^ upon the real estate that 
he would have to recover for money or property received by the other 
party before the disaffirmance of such a contract** Likewise affirma- 
tive relief in equity against an illegal contract by a corporation to 
transfer its entire plant and business to another company, and a con- 
veyance in pursuance thereof, may be given to the extent of an in- 
junction against interference with the title or possession of the orig- 
inal corporation, where before actually surrendering the possession 
of its property, or receiving all the consideration, it repudiated the 
whole scheme and tendered back all that it had ever received, and has 
kept the tender good.** However, it must not be supposed from what 
has been said that in order to deprive a party of the right to repudiate 
an illegal contract and to recover money already paid thereon, it is 
necessary that the illegal transaction should have been fully executed, 
as it is quite sufficient for that purpose that there has been a partial 
fulfilment of the illegal undertaking by the party against whom the 
action is brought for the recovery of the amount so paid to hinu** 
Especially should this be the law where the party who has thus par- 
tially performed the contract in return for the money received by him 
from the plaintiflF cannot be put in statu quoM 

222. Remedy of State Where Parties Are in Pari Delicto.— The 
rule of nonintervention in behalf of a party in pari delicto does not 
affect the right of the state to preventive relief in aid of public policy, 
notwithstanding the fact that both of the parties to the contract may 
be equally culpable. The fiction of acting for the public by which 
relief is granted to a party in pari delicto must a fortiori apply to the 
public itself when in fact acting in its own interest. The funda- 
mental principle is that one who has entered into a contract which con- 
travenes public policy owes to the public the continuous duty of with- 
drawing from such contract. A duty thus owing to the public is, 
upon familiar principles, presumed by courts to be performed, and 
such presumption should be indulged in by the courts, whenever nec- 
essary to give to the public, acting through its official representative, 
the same standing that the actual performance of such duty gives to 
one in pari delicto to act for the public. It would be inconceivably 
absurd that the defendants, in rebuttal of this presumption, should 
be heard to say that because to their original violation of public poUcy 

12. Eastern Expanded Metal Co. v. 606; Edwards v. Goldsboro, 141 N. C. 
Webb Granite, etc., Co., 195 Mass. 356, 60, 53 S. E. 652, 8 Ann. Cas. 479, 
81 N. E. 251, 11 Ann. Cas. 631. 4 L.RA.(N.S.) 589. 

13. McCutcbeon v. Merz Capsule Note : 11 Ann. Cas. 634. 

Co., 71 Fed. 787, 37 U. S. App. 586, 19 15. Edwards v. Goldsboro, 141 N. C. 

C. C. A. 108, 31 L.R.A. 415. 60, 53 S. E. 652, 8 Ann. Cas. 479, 

14. Ullman v. St. Louis Fair Assoc, 4 L.R.A.(N.S.) 589. 
167 Mo. 273, 66 S. W. 949, 56 L.R.A. 
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they had superadded a violation of another public duty, they were 
immune from ordinary judicial control The extension of the rule 
of nonenforceability, based as it is upon the maxim in pari delicto, 
to the case of the state seeking to prevent public injury, would be 
without the slightest foundation in sound logic or justification in right 
reasoning.** 

223. Relief of Party Not in Pari Delicto. — In many cases of il- 
legal contracts or transactions, the parties are not deemed to be in 
equal fault, since there are degrees of crime and wrong. A distinction 
has been taken between those Slegal contracts both parties to which are 
equally culpable, and those in which, although both have participated 
in the illegal act, the guilt rests chiefly upon one. The maxim. Ex 
dolo malo non oritwr actio, is qualified by another, viz.. In pari 
delicto melior est condUio defendentia. Unless, therefore, the parties 
are in pari delicto as well as participea criminis, the courts, although 
the contract is illegal, will afford relief, where equity requires it, to 
the more innocent party, even after the contract has been executed. 
The cases in which the courts will give relief to one of the parties on 
the ground that he is not in pari delicto form an independent class, 
entirely distinct from those cases which rest upon a disaffirmance of 
the contract before it is executed. But, as in the case of the repudia- 
tion of an executory illegal contract, the recovery is had not under, 
but independently of, the contract, the contract being treated as a 
nullity.*' In some decisions, however, it is declared that where there 
is moral turpitude on both sides, a court will not undertake to ascer- 
tain the relative guilt of the parties.** The rule governing cases in 
which the parties are not in pari delicto is frequently applied where 
the transaction is in violation of a law made for the protection of 
one party against the acts of the other. As they are not equally 
guilty, the party protected may recover. A statute may declare a 
contract to be void, and still but one of the parties may be guilty of 
its violation. Enactments of this character are often made for the 
purpose of protecting one class of men from the oppression and impo- 
sition of another class of men; and in such cases the really guilty 
party is never allowed any relief under the statute, or permitted to 
set up the statute as a defense to relief sought by the other party. 
Such is the case with all laws which declare usurious contracts to be 

16. McCarter v. Firemen's Ins. Co., Cbatterton, 13 R. I. 299, 43 Am. Rep. 
74 N. J. Eq. 372, 73 Atl. 80, 414, 136 30; Ohio life Ins., etc., Co. v. Mer- 
A. S. R. 708, 18 Ann. Cas. 1048, 29 chants, etc., Ins. Co., 11 Humph. 
L.R.A.(N.S.) 1194. (Tenn.) 1, 53 Am. Dec. 742; Tate v. 

17. Hobbs V. Boatrii^t, 195 Mo. 693, Commercial Bldg. Asso., 97 Va. 74, 
93 S. W. 934, 113 A. S. R. 709 and 33 S. E. 382, 75 A. S. R. 170, 45 
note, 5 L.R.A.(N.S.) 906; Manchester, L.R.A. 243. 

etc., R. Co. V. Concord R. Co., 66 N. H. 18. Tracy v. Tahnage, 14 N. Y. 162, 
100, 20 Atl. 383, 49 A. S. R. 582, 9 67 Am. Dec. 132. 
L.R.A. 689; Tracy v. Talmage, 14 N. Note: 113 A. S. R. 728. 
T. 162, 67 Am. Dec 132; Birkett i?. 
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null and void. The lender is never allowed to take advantage of the 
statute, because he is the guilty party; the borrower may do so, be- 
cause he is not a particeps criminis. He is regarded as the victim 
of the usurer, and not in pari delicto. This principle applies to every 
contract declared to be void by the statute, in the making of which but 
one of the parties is in delicto,^^ The first cases in which the principle 
was applied we.e naturally those where the statute violated by the 
contract was intended for the special protection of the party seeking 
relief from some undue advantage taken by the other, because those 
were the cases in which the injustice of applying the same rule to both 
parties would be the most glaring. But it soon came to be seen that 
the principle was equally applicable to cases where the law infringed 
was intended for the protection of the public in general.'^ In some 
cases the rule as to parties not in pari delicto has accordingly been 
applied to contracts in violation of statutes which designated the 
criminal by prescribing punishment against one party to the con- 
tract only.* The doctrine that the parties to an illegal transaction are 
not in pari delicto and that the less guilty may recover, is especially 
applicable where, although the parties concur in the illegal act, some 
fraud, duress, oppression, imposition, or undue influence is practiced 
by one party upon the other so that it appears that the guilt of the 
latter is subordinate to that of the former.* The existence or nonex- 
istence of confidential relations between the parties in fault is an im- 
portant element in determining whether they are in pari delicto.^ 

VII. Intebpretation and Effect 
General Rules 

224. Application by Law and Equity Courts. — ^The rules of con- 
struction of contracts are in general the same at law as in equity.* 

19. Bond V. Montgomery, 66 Ark. 44 Am. Rep. 628; Colby v. Title Ins., 
563, 20 S. W. 525, 35 A. S. R. 119; etc., Co. 160 Cal. 632, 117 Pac. 913, 
Mason v. McLeod, 57 Kan. 105, 45 Pac. Ann. Cas. 1913A 515 and note, 35 
76, 57 A. S. R. 327, 41 L.R.A. 548; LJIJL.(N.S.) 813; Schmidt v. Barker, 
Gray «. Roberts, 2 A. K. Marsh. (Ky.) 17 La. Ann. 261, 87 Am. Dec. 527; 
208, 12 Am. Dec. 383; Becker t;. Wil- Edwards v. Goldsboro, 141 N. C. 60, 53 
cox, 81 Neb 476, 116 N. W. 160, 129 S. E. 652, 8 Ann. Cas. 479, 4 L.R.A. 
A. S. R. 690, 16 L.R.A.(N.S.) 571; (N.S.) 589; Springfield, Fire, etc., Ins. 
Tracy v. Tahnage, 14 N. Y. 162, 67 Co. v. Hull, 51 Ohio St 270, 37 N. E. 
Am. Dec. 132; Irwin v. Curie, 171 N. 1116, 46 A. S. R. 571, 25 L.R.A. 37; 
Y. 409, 64 N. E. 161, 58 L.R.A. 830. Foley v. Greene, 14 R. I. 618, 51 Am. 

Note: 12 L.R.A.(N.S.) 621. Rep. 419; James v. Steere, 16 R. I. 

20. Lester v. Howard Bank, 33 Md. 367, 16 Atl. 143, 2 L.R.A. 164; Gor- 
558, 3 Am. Rep. 211; Tracy v. Tal- ringe v. Reed, 23 Utah 120, 63 Pac. 
mage. 14 N. Y. 162, 67 Am. Dec. 132. 902, 90 A. S. R. 692. 

1. McNeill r. Durham & C. R. Co., Notes: 113 A. S. R. 728; 6 L.RA. 
135 N. C. 682, 47 S. E. 765, 67 L.R.A. 493; 26 L.R.A. 52, 53. 

227 3. Note: 113 A. S. R. 729. 

2. Shipman v. Fumiss, 69 Ala. 555, 4. Roberts v. Beatty, 2 Pen. & W 
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In fact a court of law is in some jurisdictions the proper tribunal for 
determining the construction of contracts; and if a serious doubt 
should arise as to the effect of the words contained in a contract, a 
case would be directed to a court of law for its opinion as to the true 
construction to be put upon the words, which construction would be 
adopted in equity. But equity makes a distinction in all cases be- 
tween that which is matter of substance and that which is matter of 
form; and if it finds that by insisting on the form the substance 
will be defeated, it holds it to be inequitable to aUow a person to 
insist on such form, and thereby defeat the substance.* This princi- 
ple has some bearing on the interpretation of contracts. For instance, 
it is responsible for the difference in the attitude of courts of law and 
courts of equity towards the question whether time is of the essence 
of a contract.* 

225. Intention of Parties. — Generally speaking, the cardinal rule 
in the interpretation of contracts is to ascertain the intention of the 
parties and to give effect to that intention if it can be done consist- 
ently with legal principles.' It has been said that to this paramount 
rule all others are subordinate. The parties should be bound for 
what they intended to be bound for, and no more. The courts will 
hold them bound to that extent, if their intention can be arrived at. 
To hold any one bound further, would be to impose on him an obliga- 
tion which he never assented to, or intended to take upon himself, and 
would be the height of injustice and oppression.* It must not be 
supposed, however, that an attempt is made to ascertain the actual 
mental processes of the parties to a particuls^ contract. The law pre- 
sumes that the parties understood the import of their contract, and 
that they had the intention which its terms manifest.* It is not 

(Pa.) 63, 21 Am. Dee. 410; Parkin v. Dec. 610; Grant v. Leach, 20 La. Ann. 

Thorold, 16 Beav. 59, 22 L. J. Ch. 170, 329, 96 Am. Dec. 403; Hubbard v. 

16 Jur. 959, 6 Eng. Rul. Cas. 503. Miller, 27 Mich. 15, 15 Am. Rep. 153; 

5. Parkin v, Thorold, 16 Beav. 59, Mathews v. Modem Woodmen of 
22 L. J. Ch. 170, 16 Jur. 959, 6 Eng. America, 236 Mo. 326, 139 S. W. 151, 
Rul. Cas. 503. Ann. Cas. 1912D 483; Wolfe v. Howes, 

6. See infra, par. 285. 20 N. Y. 197, 75 Am. Dec. 388; New- 

7. Chapman v. Glassell, 13 Ala. 50, hall v. Appleton, 114 N. Y. 140, 21 
48 Am. Dec. 41; Jennings v. Brother- N. E. 105, 3 L.RJl. 859; SaUler t;. 
hood Aoc. Co., 44 Colo. 68, 96 Pac. 982, HaUock, 160 N. Y. 291, 54 N. E. 667, 
130 A. S. R. 109, 18 L.RJl.(N.S.) 109; 73 A. S. R. 686, 46 LJl.A. 679; Rob- 
Bean V. Atwater, 4 Conn. 3, 10 Am. erts v. Beatty, 2 Penn. & W. (Pa.) 63, 
Dec. 91; Brown v. Slater, 16 Conn. 21 Am. Dec. 410 ; Williamson v. Smith, 
192, 41 Am. Dec. 136; Dunbar v. 1 Cold. (Tenn.) 1, 78 Am. Dec. 478; 
Rawles, 28 Ind. 225, 92 Am. Dec. 311; Staver v. Missimer, 6 Wash. 173, 32 
Kendall v. Russell, 5 Dana (Ky.) 501, Pac. 995, 36 A. S. R. 142. 

3 Am. Dec 696; American Nat. Bank 8. Conwell v. Pumphrey, 9 Ind. 135, 
V. Madison, 144 Ey. 152, 137 S. W. 68 Am. Dec. 611; Kendall v. Russell, 
1076, 38 LJIJl.(N.S.) 597; Menard 6 Dana (Ky.) 501, 30 Am. Dec. 696. 
V. Scudder. 7 La. Ann. 385, 56 Am. 9. Richardson v. Maine Ins. Co., 46 
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within the fiinction of the judiciary to look outside of the instrument 
to get at the intention of the parties, and then carry out that intention 
regardless of whether the instrument contains language sufficient to 
express it; but their sole duty is to find out what was meant by the 
language of the instrument. This language must be sufficienti when 
looked at in the light of such facts as the court is entitled to consider, 
to sustain whatever eflFect is given to the instrument. ^^ Taking into 
consideration this limitation, it may be said that the object of all rules 
of interpretation is to surive at the intention of the parties as it is 
expressed in the contract. In other words, the object to be attained in 
construing a contract is to ascertain the meaning and intent of the 
parties as expressed in the language used.^^ 

226. Nature, Subject-matter and Purpose. — ^There can be no doubt 
that the court may look beyond the form into which the parties 
have cast their contract.^* Neither the form of a contract nor the 
name given it by the parties controls its interpretation. In determin- 
ing the real character of a contract courts will always look to its 
purpose, rather than to the name given it by the parties. Calling a 
contract a lease or a sale will not make it a lease or a sale. It may be 

Me. 394, 74 Am. Dec 469; Gist v. Dec. 141; McEvoy v. Security F. Ins. 
Drakely, 2 GiU (Md.) 330, 41 Am. Co., 110 Md. 275, 73 Atl. 157, 132 A. 
Dec. 426; Abbott v. Gatch, 13 Md. 314, S. R. 428, 22 L.R.A.(N.S.) 964; Bas- 
71 Am. Dec. 635. sett v. Budlong, 77 Mich. 338, 43 N. 

In interpreting a patent ambiguity W. 984, 18 A. S. R. 404; Sturgeon v. 
the court should ascertain the meaning Schaumburg, 40 Mo; 482, 93 Am. Dec. 
of the words actuaUy employed, and 311; Lovelace v. Travelers' Protective 
not what the parties may have secretly Assoc, 126 Mo. 104, 28 S. W. 877, 47 
intended. MarshaU v. Haney, 4 Md. A. S. R. 638, 30 L.R.A. 209; Den v. 
498, 59 Am. Dec. 92. Tindall, 20 N. J. L. 214, 40 Am. Dec. 

10. Cold Blast Transp. Co. v. Kan- 220; Wilson v. Lewiston Mill Co., 150 
sas City Bolt, etc., Co., 114 Fed. 77, N. Y. 314, 44 N. E. 959, 55 A. S. R. 
52 C. C. A. 25, 57 L.R.A. 696; Sanford 680; Atlantic, etc., R. Co. v. Atlantic, 
V. Howard, 29 Ala. 684, 68 Am. Dec. etc., Co., 147 N. C. 368, 61 S. E. 185, 
101; Farmers' L. & T. Co. v. Com- 125 A. S. R. 550, 15 Ann. Cas. 363, 23 
mercial Bank, 15 Wis. 424, 82 Am. LJl.A.(N.S.) 223; McCulsky v. Klos- 
Dec. 689 and note; Wisconsin Marine, terman, 20 Ore. 108, 25 Pac. 366, 10 
etc., Ins. Co. Bank v. Wilkin, 95 Wis. LJIJl. 785; Farmers' L. & T. Co. v. 
Ill, 69 N. W. 354, 60 A. S. R. 86. Commercial Bank, 15 Wis. 424, 82 Am. 

11. Cottrell 17. Smokeless Fuel Co., Dec. 689; McFarland v. Railway Of- 
148 Fed. 594, 78 C. C. A. 366, 9 L.R.A. ficials, etc.. Ace., Assoc., 5 Wyo. 126, 
(N.S.) 1187; A. Leschen, etc., Rope 38 Pac 347, 677, 63 A. S. R. 29, 27 
Co. V, Mayflower Gold Min., etc., Co., L.R.A. 48. 

173 Fed. 855, 97 C. C. A. 465, 35 But in Ohio Farmers Ins. Co. v. 
L.RJl.(N.S.) 1; Evans v. Sanders, 8 Vogel, 166 Ind. 239, 76 N. E. 977, 117 
Port. (Ala.) 497, 33 Am. Dec. 297; A. S. R. 382, 9 Ann. Cas. 91, 3 L.R.A. 
Eldridge v. Rowe, 2 Oilman (HI.) 91, (N.S.) 966, a provision in a contract 
43 Am. Dec. 41; Pratt t;. Prouty, 104 was disregarded in view of an admis- 
la. 419, 73 N. W. 1035, 65 A. S. R. sion that it did not express the inten- 
472; Singleton v, Carroll, 6 J. J. Marsh, tion of the parties. 
(Ey.) 527, 22 Am. Dec. 95; Workman 12. Knox t;. Dixon's Heirs, 4 La. 
V. Insurance Co., 2 La. 507, 22 Am. 466, 23 Am. Dec. 488. 
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said, therefore, that the proper construction of a contract is not depend- 
ent upon any name given it by the parties, or upon any one provision, 
but upon the entire body of the contract and its legal eflfect as a whole.^' 
Moreover, all contracts must be construed with reference to their sub- 
ject matter.^* The intention of the parties is to be ascertained from 
the words employed, the connection in which they are used, and the 
subject-matter in reference to which the parties are contracting.^* 
The subject-matter of the contract and the purpose of its execution 
are material to the ascertainment of the intention of the parties and 
the meaning of the terms they used, and when these are ascertained 
they must prevail over the dry words of the agreement.** As an aid 
to ascertaining what the parties intended and understood by the words 
employed, the object in making the agreement may be taken into 
consideration,*' although the purpose declared in one clause cannot 
overcome or alter the whole contract or change its manifest purpose 
apparent from all the parts taken together.** It is always of much 
importance in the interpretation of a contract, upK)n which doubt 
arises, to ascertain what was the attitude of the parties to the subject, 
and to find out what was their main purpose and object in making 
it. If this can be done, the terms of the contract will be so construed 
as to promote the main purpose, if the language employed will fairly 
permit such construction. This statement of the general rule neces- 
sarily implies that explicit and positive language importing a different 
purpose cannot be overruled, but must be given its obvious meaning.** 
227. Construction of Entire Contract. — ^Tbe intention of the par- 
ties, which courts seek to discover in giving construction to a contract, 
is to be gathered, not from particular words and phrases, but from the 
whole context of the agreement. In fact, it may be said to be a set- 
tled rule in the construction of contracts that the interpretation must 
be upon the entire instrument, and not merely on disjointed or par- 
ticular parts of it. The whole context is to be considered in ascer- 
taining the intention of the parties, even though the immediate ob- 

18. Stockton Savings & Loan Soc. 15. Davis v. Roberts, 89 Ala. 402, 

V. Purvis, 112 Cal. 236, 44 Pac. 561, 8 So. 114, 18 A. S. R. 126; Hayes t;. 

53 A. S. R. 210; Dederick v. Wolfe, O'Brien, 149 111. 403, 37 N. E. 73, 23 

68 Miss. 500, 9 So. 350, 24 A. S. R. L.R.A. 555. 

283; State v. Page, 1 Spears L. (S. 16. Kauffman v. Raeder, 108 Fed. 

C.) 408, 40 Am. Dec. 608; Arbuckle 171, 47 C. C. A. 278, 54 LJR.A. 247. 

V. Kirkpatrick, 98 Tenn. 221, 39 S. 17. Jennings v. Brotherhood Ace. 

W. 3, 60 A. S. R. 864, 36 L.RA. Co., 44 Colo. 68, 96 Pac. 982, 130 A. 

285; Fidelity Ins., etc., Co. v. Shen- S. R. 109, 18 L.R.A.(N.S.) 109. 

andoah Val. R. Co., 86 Va. 1, 9 S. 18. Stockton Savings & Loan Soc. v. 

E. 759, 19 A. S. R. 858. Purvis, 112 Cal. 236, 44 Pac. 561, 53 

14. Yeerkamp v. Hulburd Canning, A. S. R. 210. 

etc., Co., 68 Cal. 229, 41 Am. Rep. 265; 19. McKeU v. Chesapeake, etc., R. 

Blakely v. Sousa, 197 Pa. St. 306, 47 Co., 175 Fed. 321, 99 C. C. A. 109, 20 

AtL 286> 80 A. S. R. 821. Ann. Cas. 1097. 
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ject of inquiry is the meaning of an isolated clause.** Every word 
in the agreement must be taken to have been used for a purpose, and 
no word should be rejected as mere surplusage if the court can dis- 
cover any reasonable purpose thereof which can be gathered from the 
whole instrument.^ The contract must be viewed from beginning to 
end and all its terms must pass in review ; for one clause may modify, 
limit, or illuminate the other. TaMng its words in their ordinary and 
usual meaning, no substantive clause must be allowed to perish by 
construction, unless insurmoimtable obstacles stand in the way of any 
other course. Seeming contradictions must be harmonized if that 
course is reasonably possible. Each of its provisions must be consid- 
ered in connection with the others, and, if possible, effect must be 
given to all. A construction which entirely neutralizes one provision 
should not be adopted if the contract is susceptible of another which 
gives eflFect to all of its provisions. The courts will look to the entire 
instrument, and, if possible, give such construction that each clause 
shall have some eflfect, and perform some office.* Likewise, where a 
contract as a whole discloses a given intention, and certain words or 
clauses would, if taken literally, defeat the intention, they will be con- 
strued, if possible, so as to be consistent with the general intent.' 
Again, when a contract is partly written and partly oral, the written 

20. Chapman «. GlasseU, 13 Ala. v. Chicago & N. W. R. Co., 112 Wis. 
60, 48 Am. Dec. 41; Pueblo, etc., R. 160, 88 N. W. 41, 88 A. S. R. 949, 
Co. V. Taylor, 6 Colo. 1, 46 Am. Rep. 56 L.R.A. 246. 

612; Stewart v. Preston, 1 Fla. 10, 44 2. Hayes v. O'Brien, 149 HI. 403, 37 
Am. Dec. 621; Minnesoto Lumber Co. N. £. 73, 23 LJt.A. 666; Louisville 
17. Whitebreast Coal Co., 160 111. 86, Underwriters v. Durland, 123 Ind. 644, 
43 N. E. 774, 31 L.R.A. 629; Krause 24 N. E. 221, 7 L.RA. 399; National 
v. Crothersville School Trustees, 162 Fire Lis. Co. of Baltimore v. Crane, 
Ind. 278, 70 N. E. 264, 102 A. S. R. 16 Md. 260, 77 Am. Dec. 289; Mathews 
203, 1 Ann. Cas. 460, 66 L.R.A. 111; v. Modem Woodmen of America, 236 
Stout u. Folger, 34 la. 71, 11 Am. Rep. Mo. 326, 139 S. W. 161, Ann. Cas. 
138; Atwood tJ. Cobb, 16 Pick. (Mass.) 1912D 483; State v, Mortensen, 69 
227, 26 Am. Dec. 657; Hall v. East- Neb. 376, 96 N. W. 831, 6 Ann. Cas. 
man, etc., Co., 89 Miss. 688, 43 So. 2, 291; Sattler v, Hallock, 160 N. Y. 291, 
119 A. S. R. 709; Foster v. Pettibone, 64 N. E. 667, 73 A. S. R. 686, 46 
7N.Y.433,67 Am. Dec. 630; Atlantic, L.R.A. 679; Howell v. Howell, 29 N. 
etc., R. Co. V. Atlantic, etc., Co., 147 C. 491, 47 Am. Dec. 336; German Fire 
N. C. 368, 61 S. E. 186, 126 A. S. R. Ins. Co. v. Roost, 66 Ohio St. 681, 46 
660, 16 Ann. Cas. 363, 23 L.R.A.(N.S.) N. E. 1097, 60 A. S. R. 711, 36 L.R.A. 
223; Watson v, Blaine, 12 Serg. & R. 236; McKay v. Bamett, 21 Utah 239, 
(Pa.) 131, 14 Am. Dec. 669; Berridge 60 Pac. 1100, 60 LJl.A. 371; Wiscon- 
V. Glassey, 112 Pa. St. 442, 3 Atl. 583, sin Marine, etc.. Bank v. Wilkin, 95 
66 Am. Rep. 322. Wis. lU, 69 N. W. 364, 60 A. S. R. 

1. Heywood v. Heywood, 42 Me. 229, 86 and note; Studebaker Bros. Co. v, 
66 Am. Dec. 277; German Fire Ins. Co. Mau, 13 Wyo. 368, 80 Pac. 161, 110 
V. Roost, 55 Ohio St. 581, 45 N. E. A. S. R. 1001. 

1097, 60 A. S. R. 711, 36 L.R.A. 236; 3. Colorado Tel. Co. v. Fields, 15 
Blanding v. Columbia, 10 Rich. Eq. N. M. 431, 110 Pac. 671, 30 L.R.A. 
(S. C.) 573, 73 Am. Dec 102; UUman (N.S.) 1088. 
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6 B. C. L. CONTRACTS H 228, 229 

and oral parts must be construed together in determining what the 
whole contract expresses.^ But although a transaction constituting 
a contract must be considered as a whole, even though it consumed 
more than one day, the date of the writings constituting such trans- 
action is immaterial.^ 

228. Preliminary Negotiations. — ^In construing a written contract, 
preliminary negotiations between the parties may be considered for 
the purpose of determining their meaning and intention, but not to 
vary or contradict the plain terms of the instrument. The purpose 
of considering their preliminary negotiations is to ascertain in what 
sense the parties themselves used the ambiguous terms in the writing 
which sets forth their contract. If the previous negotiations make it 
manifest in what sense they understood and used those terms, they 
furnish the best definition to be applied in the interpretation of the 
contract itself. The effect must be limited to definition of the terms 
used, and identification of the subject-matter. If so limited, it makes 
no difference that the language of the negotiations relates to the fu- 
ture, and consists in positive engagements on the part of the other 
party to the contract. Their effect depends, not upon their promissory 
obligation, but upon the aid they afford in the interpretation of the 
contract in suit. They are not the less effective for the purposes of 
explanation and definition because they purport to carry the force of 
the obligation.* An apparently analogous rule is that words inserted 
in written contracts, and then erased by drawing lines through them, 
may be referred to for the purpose of ascertaining the intent of the 
contracting parties.' But, as already intimated, such preliminary 
negotiations cannot be allowed to contradict or vary the terms of the 
contract. Therefore, in construing a contract of an investment associa- 
tion the statements contained in the certificate evidencing the contract 
must control, where there is a variance between them and other state- 
ments in the advertising literature of the company.* 

229. Construction in Favor of Validity. — If a contract is of doubt- 
ful meaning, and one construction would make it legal and another 
illegal, the courts will adopt that construction which will not impute 
to the parties an intention to violate the law. Presumptions of the 
law are in favor of the good faith of all parties to a business transac- 
tion, and, if the language of a contract is fairly susceptible of a con- 
struction or explanation which renders it valid and enforceable ac- 

4. American Mercantile Exch. v. Corporation of Fine Arts Bldg., 244 

Blunt, 102 Me. 128, 66 Atl. 212, 120 HI 532, 91 N. E. 665, 18 Ann. Gas. 

A. S. R. 463, 10 Ann. Cas. 1022, 10 253 and note. 

L.R.A.(N.S.) 414. 7. Hobart v. Dodge, 10 Me. 156, 25 

6. McLeod v. Despain, 49 Ore. 536, Am. Dec. 214. 

90 Pac. 492, 92 Pac. 1088, 124 A. S. 8. Equitable Loan, etc., Co. v. War- 

R. 1066, 19 L.R.A.(N.S.) 276. ing, 117 Ga. 599, 44 S. E. 320, 97 

6. Chicago Auditorium Assoc v. A. S. R. 177, 62 LJt.A. 93. 
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f 229 CONTRACTS 6 R. C. K 

cording to its tftrms, such construction will be adopted in preference 
to one which brands it with illegality, and makes it possible for one 
to repudiate the performance of his promise while demanding full 
payment of the consideration to be given therefor.* If a contract is 
valid either by the laws of the state where it is executed or where it 
is to be performed, and invalid by those of the other, the parties 
are presumed to incorporate in the contract the law which would 
make it operative.^* A jury is, however, not bound to adopt the 
construction of a contract which will render it legal, if it is equally 
capable of one which will render it illegal and other evidence in the 
case tends to show illegality .^^ But as there is no presimiption against 
the validity of contracts, it is not to be supposed that the parties sit 
down to make a contract providing for a particular event, when that 
very event would make it void. A contract should, moreover, be con- 
strued in such a way as to make the obligations imposed by its terms 
mutually binding upon the parties, unless such construction is wholly 
negatived by the language used. This rule is based on the presump- 
tion that when parties make an instrument, the intention is that it 
shall be eflFectual, and not nugatory.** All parts of the contract will 
be so construed as to give force and validity to all of them, and to all 
the language used, where that is possible. Comparatively unimpor- 
tant parts or provisions, which may be severed from the contract with- 
out impairing its effect or changing its character, will be suppressed 
or subordinated, if in that way, and only in that way, the contract 
can be sustained and enforced.*' i 

9. Wyatt V. Larimer, etc., Irr. Co., L.R.A. 555; Minnesota Lmnber Co. v. 
18 Colo. 298, 33 Pac. 144, 36 A. S. R. Whitebreast Coal Co., 160 111. 85, 43 
280; Equitable Loan, etc., Co. v. War- N. E. 774, 31 L.R.A. 529; Cravens v. 
ing, 117 Ga. 599, 44 S. E. 320, 97 Eagle Cotton Mills, 120 Ind. 6, 21 N. 
A. S. R. 177, 62 LJIJl. 93; Garngue E. 981, 16 A. S. R. 298; Semon Bache 
V. KeUer, 164 Ind. 676, 74 N. E. 523, & Co. v. Coppes, etc., Co. 35 Ind. App. 
108 A. S. R. 324, 69 L.R.A. 870; Cole 351, 74 N. E. 41, 111 A. S. R. 171; 
V, Brown-Hurley Hardware Co., 139 Grant v. Leach, 20 La. Ann. 329, 96 
la. 487, 117 N. W. 746, 16 Ann. Cas. Am. Dec. 403; McEvoy v. Baltimore 
846, 18 LJIA..(N.S.) 1161; Hubbard Security Fire Ins. Co., 110 Md. 275, 
V. Miller, 27 Mich. 15, 15 Am. Rep. 73 Atl. 157, 132 A. S. R. 428, 22 L.R Jl. 
153. 964; Hunter v. Anthony, 53 N. C. 385, 

10. Carey v. Mackey, 82 Me. 516, 20 80 Am. Dec. 333; In re New Memphis 
Atl. 84, 17 A. S. R. 500, 9 L.R.A. 113. Gaslight Co. Cases, 105 Tenn. 268, 60 

11. United States Fidelity, etc., Co. S. W. 206, 80 A. S. R. 880; ThraU v. 
t?. Charles, 131 Ala. 658, 31 So. 558, Newell, 19 Vt. 202, 47 Am. Dec. 682; 
57 L.R.A. 212. Ballard v. Burton, 64 Vt. 387, 24 Atl. 

12. Evans v. Sanders, 8 Port. (Ala.) 769, 16 L.RA.. 664; Kentzler v. Ameri- 
497, 33 Am. Dec. 297; Brown v. Slater, can Mut. Ace. Assoc. 88 Wis. 589, 60 
16 Conn. 192, 41 Am. Dec. 136; Hughes N. W. 1002, 43 A. S. R. 934. 

V, Lane, 11 111. 123, 50 Am. Dec. 436; 13. Rhoades v. Chesapeake, etc., R. 
Shreffler t;. Nadelhoffer, 133 HI. 536, Co., 49 W. Va. 494, 39 S. E. 209, 87 
25 N. E. 630, 23 A. S. R. 626; Hayes t;. A. S. R. 826, 55 L.R.A. 170. 
O'Brien, 149 HI. 403, 37 N. E. 73, 23 
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6 R. C. li. CONTRACTS H 230, 231 

230. Reasonableness of Construction. — Contracts must receive a 
reasonable interpretation, according to the intention of the parties 
at the time of executing them, if that intention can be ascertained 
from their language.^^ Where the language of a contract is contra- 
clictory, obscure, or ambiguous, or where its meaning is doubtful, so 
that it is susceptible of two constructions, one of which makes it fair, 
customary, and such as prudent men would naturally execute, while 
the other makes it inequitable, unusual, or such as reasonable men 
would not be likely to enter into, the interpretation which makes a 
rational and probable agreement must be preferred.^^ If one construc- 
tion would make it unreasonable, while another would do justice to 
both parties, the latter will be adopted.** 

231* Language of Instrument. — Where the language of a contract 
is ambiguous or susceptible of several significations, conjectures are 
necessarily resorted to to determine the meaning of the parties; and 
for this purpose conjectures may be drawn from the subject-matter, 
and from the circumstances of the contract. This rule is, however, 
applicable only where the language in which the parties have ex- 
pressed themselves, either from the terms or their arrangement, leaves 
their intentions doubtful. For otherwise the most usual and natural 
import is to be given to the instrument or evidence of the contract; 
and to resort to rules of construction would be to substitute probable 
conjectures for evidence that is direct and unalterable.*' Accordingly 
it is said that the agreement of the parties is to be ascertained from 
the plain language used by them, and such agreement is to be en- 
forced no matter what the intention may have been,** and that where 
the meaning of a contract is plain, another meaning cannot be added 
by implication or intendment.** This is the general rule, beyond a 
doubt, but such required literalism is not to be pushed to the prepos- 
terous length of requiring that by its operation the general intention 
of the parties, as evidenced by their contract itself, shall be frustrated 
or perverted, either in whole or in part. The terms employed are 
servants, and not masters, of a perspicuous intent; they are to be in- 

14. Crabtree v. Hagenbaogh, 26 lU. 9 So. 350, 24 A. S. R. 283. 

233, 79 Am. Dec. 324; Wolfe v. Howes, 17. Benjamin v. McConnell, 4 Gil- 
20 N. Y. 197, 76 Am. Dec. 388; Roberts man (111.) 536, 46 Am. Dec. 474; Sum- 
V. Beatty, 2 Pen. & W. (Pa.) 63, 21 ner v. Williams, 8 Mass. 162, 5 Am. 
Am. Dec. 410; Ballard v. Burton, 64 Dec. 83; Pendergast v. Meserve, 22 N. 
Vt 387, 24 AtL 769, 16 LJIJl. 664; H. 109, 53 Am. Dec. 234; Griffin v, 
Kenteler v, American Mat. Ace. Assoc., Fairmoont Coal Co., 59 W. Va. 480, 53 
88 Wis. 589, 60 N. W. 1002, 43 A. S. R. S. E. 24, 2 LJt.A.(N.S.) 1116. 
934. 18. Benjamin v. McConnell, 4 (Hl- 

15. A. Leschen & Sons Rope Co. «. man (111.) 536, 46 Am. Dec. 474 and 
Mayflower Gold Mining, etc, Co., 173 note; Abbott v. Gatch, 13 Md. 314, 71 
Fed. 855, 97 C. C. A. 465, 35 L.R.A. Am. Dec. 635. 

(N.S.) 1. 19. Ptacek v. Pisa, 231 111. 522, 83 

16. Dederick v. Wolfe, 68 Miss. 500, N. E. 221, 14 L.R.A.(N.S.) 537. 
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5 232 CONTRACTS 6 R. C. L. 

terpreted so as to subserve, and not to subvert, such intent.*^ It is 
true that the intention of the parties to a contract cannot prevail if 
directly contrary to the plain sense of the words employed; but when 
the intention is sufl5ciently apparent, eflFect should be given to that 
intent though some violence is thereby done to the words. The in- 
tent of the parties, when manifest, or when ascertained from the con- 
tract, must control without regard to inapt expressions or the dry 
words of the contract, unless that intent is directly contrary to the 
plain sense of the binding words of the agreement^ There can be 
no doubt that instnmients should be liberally construed, so as to give 
them effect and carry out the intention of the parties.* This rule 
does not seem to conflict with one of Pothier's rules of interpretation, 
which has been deemed to be consonant with the rules of the common 
law, that however general the terms may be in which an agreement 
is conceived, it only comprehends those things in respect to which it 
appears that the contracting parties proposed to contract, and not 
others they never thought of.' 

232. Meaning of Words. — The grammatical and ordinary sense of 
the words in a contract is to be adhered to, unless that would lead to 
some manifest absurdity or some repugnance or some inconsistency. 
This has been called tiie golden rule of construction.* In inter- 
preting the provisions of a contract, a liberal and fair construction 
will be given to the words, either singly or in connection with the 
subject-matter.* To determine the true sense in which words are used, 
the court must consider the subject-matter concerning which they are 
used, and the circumstances calling for their application to any given 
subject.* Words must therefore be interpreted in the reflected light 
of the context in which they are found,^ and are not to be taken in 
their broadest sense if they are equally appropriate in a sense limited 
to the object and the intent of the contract.* In construing any writ- 

20. Chism v. Schipper, 51 N. J. L. 3. Case v. Cushman, 3 Watts & L. 

1, 16 Atl. 316, 14 A. S. R. 668, 2 (Pa.) 544, 39 Am. Dec. 47. 

L.R.A. 544. 4. Note: 3 L.R.A. 859. 

1. Rockefeller v. Merritt, 76 Fed. 5- Grant v. Leach, 20 La. Ann. 329, 
909, 40 U. S. App. 666, 22 C. C. A. ^^^^ ^^' ^^' 

608, 35 L.R.A. 633; A. Leschen & Sons , ®- ^^, ^'^^?,Y^l Female Col- 
Rope Co. V. Mayflower Gold Mining, \^^\^^i^^'^^' ^ ^.W. 454, 39 
etc., Co., 173 Fed. 855, 97 C. C. A. ^'^'^: ^^^\ ^^ t'^'/SS^^THL^ 
465 35'l.RJL.(N.S.) 'l; Minnesota |^^ I'^T'k^i^ ^^\^^' ^P^' 
Lumber Co. t,. WhitebreaLt Coal Co, Eja^'t R ^^^l ?ir^?'i^ ^' ^^• 
160 lU. 85, 43 N E. 774 31 LRa! ^ ^ut^il' S^^r^i^' ^,^- 
529 ; Lewis v, Tipton, 10 Ohio St. 88, n. W. 1002, 43 A. S. R. 934. 
75 Am. Dec. 498; Wisconsin Manne, 7. chism v. Schipper, 51 N J L 
etc., Bank v. Wilkin, 95 Wis. Ill, 69 1 le Atl. 316, 14 A. S. R. '668. 2 
N. W. 354, 60 A. S. R. 86. L.R.A. 544. 

2. Hunter v. Anthony, 53 N. C. 385, 8. Hoffman v. ^tna Fire Ins. Co., 
80 Am. Dec. 333. 32 N. Y. 405, 88 Am. Dee. 337. 
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6 R. C. K CONTRACTS i 232 

ing, the usual definition of a single word is not a conclusive test of the 
meaning to be attributed to it in the connection in which it is found. 
The court must endeavor to ascertain from an examination of the 
entire instrument, read in the light of the circumstances surrounding 
its execution, the sense in which the parties employed the words of 
phrase in question.* The rule is usually applicable, that where no in- 
tention to the contrary appears, general words used after specific terms 
are to be confined to things ejusdem generis with the things previously 
specified.^*^ The best construction is that which is made by viewing 
the subject of the contract as the mass of mankind would view it ; for 
it may be safely assumed that such was the aspect in which the par- 
ties themselves viewed it. Accordingly it is a familiar rule, of constant 
application, that courts give effect to all written instruments accord- 
ing to the ordinary^ popular meaning of the terms employed, when 
nothing appears to show that they were used in a different sense, and 
no unreasonable or absurd consequences will result from doing so.** 
If a particular use of a word becomes common, that use must be taken 
into consideration in construing a contract, regardless of whether 
its meaning can be found in any lexicon.** Stated differently, the 
rule may be said to be that the nontechnical terms of every written 
instrument are to be understood in their plain, ordinary and popular 
sense, unless they have generally, in respect to the subject-matter, as 
by the knowledge of trade or the like, acquired a peculiar sense dis- 
tinct from the popular sense of the same words, or unless the context 
evidently points out that in the particular instance, and in order to 
effectuate the immediate intention of the parties, it should be under- 
stood in some other peculiar sense.*' If it appears that an ambiguous 
term in a contract has an established meaning among those engaged 
in the business to which the contract has reference, and unless it is 
given that meaning it is indefinite and equivocal, it should be treated, 

9. Anderson v. Mutual Life Ins. Co. Va. 181, 43 S. B. 214, 60 L.R.A. 795; 
of New York, 164 Cal. 712, 130 Pac. Kentzler v. American Mut. Ace. Ass'n, 
726, Ann. Cas. 1914B 903. 88 Wis. 589, 60 N. W. 1002, 43 A. S. R. 

10. Hawkins v. Great Western R. 934. 

Co., 17 Mich. 57, 97 Am. Dec. 179. 12. UUman v. Chicago, etc., R. Co., 

11. Close V. Brown, 230 lU. 228, 82 112 Wis. 150, 88 N. W. 41, 88 A. S. R. 
N. E. 629, 13 L.R.A.(N.S.) 634; Grant 949, 56 L.R.A. 246. 

V, Dabney, 19 Kan. 388, 27 Am. Rep. 13. Willmering v. McGauhey, 30 la. 

125; Workman v. Insurance Co., 2 La. 205, 6 Am. Rep. 673; Spring Garden 

507, 22 Am. Dec. 141; Atwood t?. Cobb, Ins. Co. v. Imperial Tobacco Co., 132 

16 Pick. (Mass.) 227, 26 Am. Dec. Ky. 7, 116 S. W. 234, 136 A. S. R. 164, 

657; Rosen v. Rosen, 159 Mich. 72, 20 L.R.A.(N.S.) 277; Moore v. Phoenix 

123 N. W. 559, 134 A. S. R. 712; Lig- Ins. Co., 62 N. H. 240, 13 A. S. R. 

gett V. Levy, 233 Mo. 590, 136 S. W. 556; Atlantic, etc., R. Co. v. Atlantic, 

299, Ann. Cas. 1912C 70; Chism v. etc., Co., 147 N. C. 386, 61 S. E. 185, 

Schipper, 51 N. J. L. 1, 16 Atl. 316, 125 A. S. R. 550, 16 Ann. Cas. 363, 

14 A. S. R. 668, 2 L.R.A. 544; Wil- 23 L.RJl.(N.S.) 223. 
liams V. South Penn Oil Co., 52 W. 
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in interpreting the contract, as used according to that understand- 
ing.** However, before the rule for choosing between two meanings 
of a word or expression can properly be applied, it must be determined 
that the meaning intended by the parties is obscure, viewing such word 
or expression in the light of the whole contract and from the stand- 
point of the parties when it was made. Judicial construction of a 
contract does not reach a point where the meaning of some significant 
word can be said to be in doubt and it is permissible to assign thereto 
one of two meanings either of which is within the reasonable scope 
thereof, upon merely arriving at a conclusion that such word may, as 
an abstract proposition, be given either of two meanings. A word in 
a contract, taken by itself, often admits of two meanings, when from 
the whole contract to be construed there is no reasonable doubt as to 
the sense in which the parties used it. In that situation, the particu- 
lar sense they ascribed to the word when the contract was made must 
be adopted if it is within the reasonable scope thereof." When words 
or terms having a definite legal meaning and effect are knowingly used 
in a written instrument the parties thereto will be presumed to have 
intended such words or terms to have their proper legal meaning and 
eflFect, at least in the absence of any contrary intention appearing in 
the instrument.** 

233. Meaning of Particular Words. — ^In some decisions abstract 
definitions of particular words have been given. Thus it has been 
said that by general usage the common acceptation and definition 
of the word "divide," unqualified by other words, when used by two 
contracting parties, Umits the severance or partition to two equal 
parts.*' The term "superior lien," it has been declared, means a prior 
lien.** Other words, however, do not admit of abstract legal defini- 
tions. For instance, the word "lamp," considered with reference to 
the general idea conveyed, is as definite as any word in the language, 
but with regard to the particular form, material and method of op- 
eration of the instrument itself, and the substance used as a light 
producer, it is as vague as the name of any concrete article in dsoly 
use can well be. As to these matters, therefore, its meaning must 
depend largely on the context, and on the time, place and habits of 
the people with reference to which it is used.** The word "similar" 
has been generally interpreted to mean that one thing has a resem- 
blance in many respects, nearly corresponds, is somewhat like, or has 

14. MetropoKtan Exhibition Co. v. 17. Graves v. White, 43 Colo. 131, 
Ewiiig, 42 Fed. 198, 7 L.R.A. 381. 95 Pae. 347, 127 A. S. R. 106. 

15. tjllman v, Chicago, etc., R. Co., 18. Gilman v, Jones, 87 Ala. 691, 
112 Wis. 158, 88 N. W. 41, 88 A. S. 5 So. 785, 7 So. 48, 4 L.R Jl. 113. 

R. 949, 56 L.R.A. 246. 19. Saltsbnrg Gas Co. v. Saltsburg, 

16. Langley v. Owens, 52 Fla. 302, 138 Pa. St. 250, 20 Atl. 844^ 10 LJtX 
42 So. 457, 11 Ann. Cas. 247. 193. 

Note: 12 LJl A. 376. 
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a general likeness to some other thing, and not to mean identical in 
form and substance, although in some cases the conclusion has been 
reached that ''similar" may mean ''identical/' as a thing may be 
similar to itself in that it is "exactly alike."*^ The term "damage by 
the elements/' as used in contracts, is likewise a somewhat indefinite 
temL In the popular acceptation of the phrase, injuries by the ele- 
ments are such injuries as result from the operation of the most 
common destructive forces of nature against which property needs 
to be protected. The rule that appears to be sustained by a large 
majority of the cases is that before an act can be considered the act ol 
the elements within the meaning of a stipulation exonerating one 
from liability therefor, it must appear that no human agency inter- 
vened; for, if it did, the elements cannot be regarded as the cause, 
but only as the means.^ Although the term "bankable" likewise 
has no well-defined legal meaning, the conclusion has been reached in 
a number of instances that it implies paper which is discountable 
or which is receivable as cash by a bank.* But terms such as "ma- 
terial change" and "substantial compliance," when used with refer- 
ence to the performance of contracts where the matter is not so 
marked as not to admit of dispute, are best left to the jury without 
further definition of the terms. They are not legal terms like 
negligence, malice, felonious, and so forth, but are expressions of such 
common use as that to undertake to define them further is more apt 
to confuse than to aid a jury.* 

234. Grammar. — ^It is a legal maxim that bad grammar does not 
vitiate a deed. Therefore, while a court, in construing a contract, 
will give due force to the grammatical arrangement of the clauses, 
it will disregard the grammatical construction if it is at variance with 
the intent of the parties as indicated by the contract as a. whole.* 
The cardinal rule is to effectuate, if possible, the intention of the par- 
ties ; and where the contract appears to have been drawn by a person 
unskilled in the use of language, greater latitude of construction is 
permissible in arriving at that intention.* In accordance with the 
requirement that the intention of the parties be effectuated, the courts 
will not always adhere to a nice grammatical construction. If a 
clause contained in a written contract would by grammatical con- 
struction have one application, and from the whole tenor of the 

20. Canada Glue Co. v. Galibert, 36 3. Nance v. Patterson Bldg. Co., 

Quebec Super, a. 473, 18 Ann. Cas. 140 Ky. 564, 131 S. W. 484, 140 A. 

791 and note. S. R, 398. 

1. Pope V. Farmers Union, etc., Co., 4. Beadle v. Sage Land, etc, Co., 
130 Cal. 139, 62 Pac. 384, 80 A. S. 140 Mich. 199, 103 N. W. 654, 6 
R. 87, 53 L.R.A. 673 and note. Ann. Cas. 53 and note. 

2. Pasha v. Bohart, 45 Mont. 76, 5. Watson v. Blaine, 12 Serg. & R. 
122 Pac. 284, Ann. Cas. 1913C 1250 (Pa.) 131, 14 Am. Dec. 669. 

and note. Note: 6 Ann. Cas. 55, 
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writing it is manifest that the parties to the contract intended it 
should have a more extended application, it will be construed accord- 
ing to the evident intention of the parties. Thus it is the general 
rule that unless the intention appears otherwise a relative word will 
be construed as referring to its nearest antecedent. But in the event 
that the context of the instrument shows that the relative word is not 
intended to apply to the nearest antecedent, it must be construed in 
such a way as to carry out the intention of the parties. And the in- 
tent will not be defeated unless the defect is so serious as absolutely to 
preclude the ascertainment of the meaning of the parties through the 
means furnished by the whole document and such extrinsic aids as 
the law permits. Where the confusion and absurdity of a provision 
are such that no meaning can be attached thereto, the courts will not 
place an arbitrary construction upon it.* 

235. Punctttation. — ^The want of proper punctuation is, if objec- 
tionable at all, no more allowable in vitiating a contract, or in destroy- 
ing its effect, than bad grammar. To allow the contractor to punctu- 
ate in mitiori sen&a. of his own words would be something of a novelty. 
Perhaps no case can be found in which the sense of a contract has 
depended upon the absence of punctuation marks; words are the most 
usual evidence of intent, and formed into sentences are to be taken 
to express the meaning of the party using them. Punctuation may 
aid in ascertaining the true reading of a production, but the produc- 
tion may be read and interpreted without such aid.' Moreover, 
in a contract which contains punctuation marks, the words, and not 
the punctuation, are the controlling guide in its construction. Punc- 
tuation is no part of the English language. It is always subordinate 
to the text, and is never allowed to control its meaning. The court 
will take the contract by its four corners, and determine its meaning 
from its language, and, having ascertained from the arrangement of 
its words what its meaning is, will construe it accordingly, without 
regard to the punctuation marks, or the want of them. The sense of 
a contract is gathered from its words and their relation to each other, 
and after that has been done, punctuation may be used more readily 
to point out the division in the sentences and parts of sentences. But 
the words control the punctuation marks, and not the punctuation 
marks the words.* Punctuation in written contracts may sometimes 
shed light upon the meaning of the parties, but it must never be al- 
lowed to overturn what seems the pldn meaning of the whole con- 
tract.* But it has been declared that although punctuation is a most 

6. Note: 6 Ann. Cas. 56. Brooklyn, N. Y., 98 Fed. 240, 39 C. 

7. White V. Smith, 33 Pa. St. 186, C. A. 45, 47 L.R.A. 308. 

75 Am. Dec. 589. 9. Osbom t?. FarweU, 87 Dl. 89, 29 

8. Holmes v. Phoenix Ins. Co. of Am. Rep. 47. 
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fallible standard by which to interpret a writing, it may be resorted 
to when other means fail.** 

236. Conflicting Clauses. — ^It has been laid down as elementary 
law that if two clauses of a contract are so totally repugnant to each 
other that they cannot stand together, the first shall be received and 
the latter rejected.^^ It has also been declared that while clauses in 
a contract apparently repugnant must be reconciled if this can be done 
by any reasonable construction, yet a proviso utterly repugnant to 
the body of the contract and irreconcilable with it will be rejected,** 
and that the rule that a proviso limiting a previous clause of a con- 
tract, without destroying it, is not void, but must be considered as in- 
corporated into and forming a part of the clause which it limits, ap- 
plies only where the proviso is not repugnant to the previous clause.*' 
It is obvious that the elementary rule above stated, that when two 
clauses of a contract are in conflict the first governs rather than the 
last, may not always apply, as worded, unless the instrument is 
formally and systematically drawn, as in the case of deeds, which are 
construed by the same rules as simple contracts. The rule probably 
originated in the construction of deeds, which, as a rule, are drawn 
with more care and order of arrangement than ordinary contracts, 
in which the last clause, repugnant to a preceding clause, may be the 
all-important one. It is, therefore, probably more in consonance with 
authority to say that if clauses of a contract are repugnant, the one 
which expresses the chief object and purpose of the contract must 
prevail, while clauses containing provisions subordinate to the chief 
object and purpose of the contract must give way. Moreover, it is 
only when the language of a clause, with reference to the actual facts, 
involves such fatal errors and mistakes as leave the court without 
reasonable means of ascertaining the real intention that the clause 
will be rejected. So, although the latter part of a contract is irrecon- 
cilable with the former upon any reasonable construction, it ought 
to aid in the construction of the whole, even if inconsistent there- 
with.** 

237. Written and Printed Matter. — It is a well-settled rule of law 
that where part of a contract is written and part is printed, and the 
written and printed parts are apparently inconsistent or there is rea- 
sonable doubt as to the sense and meaning of the whole, the words in 
writing will control the construction of the contract. The reason why 

10. Amory Mfg. Co. v. Gulf, etc.> Jones v. Pennsylvania Casualty Co., 
R. Co., 89 Tex. 419, 37 S. W. 856, 59 140 N. C. 262, 52 S. E. 578, 111 A. 
A. S. R. 65. S. R. 843, 5 L.RJl.(N.S.) 932. 

11. Wisconsin Marine, etc., Ins. Co. 13. Wisconsin Marine, etc., Ins. Co. 
Bank v. Wilkin, 95 Wis. Ill, 69 N. Bank v. Wilkin, 95 Wis. Ill, 69 N. 
W. 354, 60 A. S. R. 86 and note. W. 354, 60 A. S. R. 86. 

12. Benjamin v. McConnel, 4 Gil- 14. Note: 60 A. S. R. 93, 94. 
man (Dl.) 536, 46 Am. Dec 474; 
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greater effect is given to the written than to the printed part of a 
contract if they are inconsistent is that the written words are the im- 
mediate language and terms selected by the parties themselves for 
the expression of cheir meaning, while the printed form is intended 
for general use without reference to particular objects and aims.^*^ It 
would seem that there is more reason and occasion for applying this 
rule in a case where the words in print are separate and apart from 
the writing that appears upon the paper, and in a place where one 
would not be likely to look for limitations upon that which is written. 
Accordingly, a printed billhead or letterhead can have little or no in- 
fluence in changing the clear and explicit language of a contract 
written on such forms. It has even been declared that printed matter 
in the heads of letters upon which a contract is written, which is not 
referred to in the writing, is not a part of the contract** The general 
rule is resorted to only from necessity when printed and written clauses 
cannot be reconciled, and in that respect is like the rule applied in 
the construction of wills where two clauses are repugnant and irrec- 
oncilable, in which case the first will be rejected, and the subsequent 
clause will be regarded as indicating the final intention, in the absence 
of any other clue to the interpretation. But it is the imperative duty 
of courts to give effect, if possible, to all the terms of an agreement. 
The construction is to be made on a consideration of the whole instru- 
ment, and not on one or more clauses detached from the others ; and 
this principle applies as well to instruments partly printed and partly 
written, as to those wholly printed or wholly written. Where the 
written and printed parts may be reconciled by any reasonable con- 
struction, as by regarding one as a qualification of the other, that con- 
struction must be given, because it cannot be assumed that the parties 
intended to insert inconsistent provisions.*' Although the written 
provision of a contract should prevail over one inconsistent with it, 
and which is part of a printed form adopted for general use, yet only 
so far as it is apparent that the parties intended to modify or disregard 
the printed stipulations will the latter give way,** 

15. Thornton v. Sheffield, etc., R. Note: 60 A. S. R. 95. 

Co., 84 Ala. 109, 4 So. 197, 5 A. S. 16. Summers v. Hibbard, 153 HI. 

R. 337; Summers v. Hibbard, 153 HI. 102, 38 N. E. 899, 46 A. S. R. 872; 

102, 38 N. E. 899, 46 A. S. R. 872; R. J. Menz Lumber Co. v. McNeeley, 

Kratzenstein v. Western Assur. Co., 68 Wash. 223, 108 Pac. 621, 28 L.R Jl. 

116 N. Y. 64, 22 N. E. 221, 6 L.RA.. (N.S.) 1007. 

799; Commonwealth Title Ins., etc., Co. Note: Ann. Cas. 1913E 967. 

17. Ellis, 192 Pa. St. 321, 43 Atl. 1034, 17. Kratzenstein v. Western Assur. 

73 A. S* R. 816; GUbert v. Stockman, Co., 116 N. Y. 54, 22 N. E. 221, 5 

76 Wis. 62, 44 N. W. 845, 20 A. S. L.R.A. 799. 

R. 23; Atlantic Terra Cotta Co. v. Note: 60 A. S. R. 95; Ann. Cas. 

Goetzler, 150 Wis. 19, 136 N. W. 188, 1913E 961. 

Ann. Cas. 1913E 958 and note. 18. Frost's Detroit Lumber, etc.. 
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238. Palpable Errors. — ^A written contract should be construed ac- 
cording to tiie obvious intention of the parties, notwithstanding cleri- 
cal errors or omissions therein which can be corrected by perusing the 
whole instrument.^* Thus, where, owing to the omission of a word in 
the condition of a sealed instrument, the condition is senseless, the 
court will supply or add the word to the condition, if the obvious 
meaning of the parties appears from other parts of the instrument^® 
Conversely, where a complete contract is expressed without abbrevi- 
ations employed therein, they may be disregarded as surplusage if 
they are meaningless.* Sometimes a phrase used in a contract is dis- 
regarded by the court where it is not claimed that it was intended to 
be operative.* Again, as the intention is the question in all these 
cases, the words "or" and "and" in a contract will be changed to read 
"and" and "or," where it is plain that they were so intended to be 
used.' 

239. Surrounding Circumstances. — Courts, in the construction of 
contracts, look to the language employed, the subject-matter and the 
surrounding circumstances. They are never shut out from the same 
light which the parties enjoyed when the contract was executed, and 
accordingly they are entitled to place themselves in the same situ- 
ation as the parties who made the contract, so as to view the circum- 
stances as they viewed them, and so as to judge of the meaning of 
the words and of the correct application of the language to the things 
described. It is therefore an established canon of construction that 
in order to arrive at the intention of the parties, the contract itself 
must be read in the light of the circumstances under which it was 
entered into. General or indefinite terms employed in the contract 
may be thus explained or restricted as to their meaning and applica- 
tion. And the contract must be so construed as to give it such effect, 
and none other, as the parties intended at the time it was made.^ This 

Wooden-Ware Works v. Millers', etc., Ewing, 42 Fed. 198, 7 L.R.A. 381; 

Ins. Co., 37 Minn. 300, 34 N. W. 35, Kauffman v. Raeder, 108 Fed. 171, 

5 A. S. R. 846. 47 C. C. A. 278, 54 L.RA.. 247; A. 

19. Monmonth Park Assoc, v. Wal- Leschen, etc.. Rope Co. v. Mayflower 
lis Iron Works, 55 N. J. L. 132, 26 Gold Min. etc., Co., 173 Fed. 855, 97 
Atl. 140, 39 A. S. R. 626, 19 LJIJl. C. C. A. 465, 35 L.R.A.(N.S.) 1; T. B. 
456. Walker Mfg. Co. v. Swift, 200 Fed. 

20. Williamson v. Smith, 1 Cold. 529, 119 C. C. A. 27, 43 L.R.A.(N.S.) 
(Tenn.) 1, 78 Am. Dec. 478. 730; Remy v. Olds (Cal.) 34 Pac. 216, 

1. Harrison v. McCormick, 89 Cal. 21 LJtA.. 645; Schurger v. Moor- 
327, 26 Pac. 830, 23 A. S. R. 469; man, 20 Idaho 97, 117 Pac. 122, Ann. 
Berry v. Kowalsky, 95 Cal. 134, 30 Cas. 1912D 1114, 36 L.RA..(N.S.) 
Pac. 202, 29 A. S. R. 101. 313; Hayes v. O'Brien, 149 111. 403, 

2. McLure v. Luke. 154 Fed. 647, 37 N. E. 73, 23 L.R.A. 555; Close 
84 C. C. A. 1, 24 L.R.A.(N.S.) 659. v. Browne, 230 lU. 228, 82 N. E. 

3. Bettman v. Harness, 42 W. Va. 629, 13 LJl.A.(N.S.) 634; Foley v. 
433, 26 S. E. 271, 36 LJI.A. 566. McKeegan, 4 la. 1, 66 Am. Dec. 

4. Metropolitan Exhibition Co. v. 107: Ainerican Nat. Bank v. Mad- 
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i 240 CONTRACTS 6 R. C. L. 

rule appears to be applicable only where the terms employed are sus- 
ceptible of more than one meaning. In such case it is the duty of 
the court not only to regard the nature of the instrument, but also 
to inform itself of the circumstances which surrounded the parties 
at the time, so as to interpret the language employed from the stand- 
point which the parties occupied when they executed the contract.* 
It has been declared, moreover, that the prevailing notions and opin- 
ions in the place where the contract was made are presumed to have 
entered into contemplation of the parties, and if in accordance with 
law, are not to be discoimtenanced in construing the contract.* 

240. Construing Instruments Together. — ^When different instru- 
ments are executed at the same time, but are all parts of one trans- 
action, it is the duty of the court to suppose such a priority in the exe- 

ison, 144 Ky. 152, 137 S. W. 1076, 82 Am. Dec. 689; Studebaker Bros. 

38 L.R.A.(N.S.) 597; Baltimore, etc, Co. v. Mau, 13 Wyo. 358, 80 Pac. 

R. Co. V. Brydon, 65 Md. 215, 3 151, 110 A. S. R. 1001. 
Atl. 306, 57 Am. Rep. 318; Milske 5. Smith «. Webb, 176 Ala. 596, 

V. Steiner Mantel Co., 103 Md. 235, 58 So. 913, 40 L.R.A.(N.S.) 1191 j 

63 Atl. 471, 115 A. S. R. 354, I/Engle v. Scottish Union, etc, F. 

5 L.R.A.{N.S.) 1105; Arundel Real- Ins. Co., 48 Fla. 82, 37 So. 462, 111 

ty Co. V. Maryland Electric R. Co., A. S. R. 70, 5 Ann. Cas. 748, 67 

116 Md. 257, 81 Atl. 787, 38 LJI.A. 581; Minnesota Lumber Co.' 

LJR.A.(N.S.) 157; W. B. Saunders v, Whitebreast Coal Co., 160 lU. 85, 

Co. V. Ducker, 116 Md. 474, 82 Atl. 43 N. E. 774, 31 L.RA. 529; At- 

154, Ann. Cas. 1913C 817; Hubbard chison, etc., R. Co. v, Chicago, etc., R. 

V. Miller, 27 Mich. 15, 15 Am. Rep. Co., 162 lU. 632, 44 N. E. 823, 35 

153; Mathews v. Phelps, 61 Mich. 327, L.R.A. 167; Cravens v. Eagle Cotton 

28 N. W. 108, 1 A. S. R. 581; HaU v. Mills Co., 120 Ind. 6, 21 N. E. 981, 

Eastman, 89 Miss. 588, 43 So. 2, 119 16 A. S. R. 298; Vincennes v. Citi- 

A. S. R. 709; Egger v. Egger, 224 zens' Gas Light Co., 132 Ind. 114, 

Mo. 116, 123 S. W. 928, 135 A. S. R. 31 N. E. 573, 16 L.R.A. 485; Balti- 

566; Bancroft v. Union Embossing more, etc., R. Co. v, Potomac Coal 

Co., 72 N. H. 402, 57 Atl. 97, 64 Co., 51 Md. 327, 34 Am. Rep. 316 •, 

L.R.A. 298; Wilson v. Troup, 2 Cow. Strong v. Carver Cotton Gin Co., 197 

(N. Y.) 195, 14 Am. Dec. 458; Bios- Mass. 53, 83 N. E. 328, 14 Ann. Cas. 

som V. Griffin, 13 N. Y. 569, 67 Am. 1182, 14 L.R.A.{N.S.) 274; Nordyke, 

Dec. 75 and note; Smith v. Kerr, etc., Co. v. Kehlor, 155 Mo. 643, 56 

108 N. Y. 31, 15 N. E. 70, 2 A. S. S. W. 287, 78 A. S. R. 600; Ameri- 

R. 362; Atlantic, etc., R. Co. v. At- can Soda Fountain Co. v. Cterrer, 14 

lantic, etc., Co., 147 N. C. 368, 61 Okla. 258, 78 Pac. 115, 2 Ann. Cas. 

S. E. 185, 125 A. S. R. 550, 15 Ann. 318; McCulsky v. Klosterman, 20 Ore. 

Cas. 363, 23 L.R.A.{N.S.) 223; Tuttle 108, 25 Pac 366, 10 LJI.A. 785; Ber- 

V. Burgett, 53 Ohio St. 498, 42 N. E. ridge v. Glassey, 112 Pa. St. 442, a 

427, 53 A. S. R. 649, 30 L.R.A. 214; Atl. 583, 56 Am. Rep. 322; Wisconsin 

Bettman v. Harness, 42 W. Va. 433, Marine, etc, Ins. Co. Bank v. Wilkin, 

26 S. E. 271, 36 L.RA. 566; Rhoades 95 Wis. Ill, 69 N. W. 354, 60 A. S. 

V. Chesapeake, etc., R. Co., 49 W. Va. R. 86. 
494, 39 S. E. 209, 87 A. S. R. 826, Note: 24 A. S. R. 286. 
55 L.R.A. 170; Farmers' L. & T. Co. 6. Roberts v. Beatty, 3 Pen. & W. 

17. Commercial Bank, 15 Wis. 424, (Pa.) 63, 21 Am. Dec. 410. 
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cution of them as shall best eflFect the intention of the parties.' More- 
over, the general rule is that in the absence of anything to indicate a 
contrary intention, instruments executed at the same time, by the 
same parties, for the same purpose, and in course of the same trans- 
action, are, in the eye of the law, one instrument, and will be read 
and construed together as if they were as much one in form as they 
are in substance.® This principle is applied to cases where negoti- 
able instruments and a written agreement are executed at the same 
time by the same parties. The resulting contract is to be determined 
by a construction of both in accordance with conventional rules.^ 
In order to make the rule applicable it is not essential that the two 
instruments shall be executed simultaneously. When two written 
contracts are entered into between the same parties concerning the 
same subject-matter, whether made simultaneously or on diflferent 
days, they may, under some circumstances, be regarded as one con- 
tract, and interpreted together.*® Where the terms employed to ex- 
press some particular condition of a contract are ambiguous and can- 
not be satisfactorily explained by reference to other parts of the 
contract, and the parties have made other contracts in respect to the 
same subject-matter, and apparently in pursuance of the same gen- 
eral purpose, it is always permissible to examine all of them together 
in aid of the interpretation of the particular condition ; and if it is 
found that the ambiguous term has a plain meaning by a compari- 
son of the several contracts and an examination of their provisions, 
that meaning should be attributed to it in the particular condition.** 

7. NewaU v. Wright, 3 Mass. 138, N. Y. 139, 44 N. E. 966, 55 A. S. R. 
3 Am. Dec. 98. 653; Weber v. Rotsehild, 15 Ore. 385, 

Note: 60 A. S. R. 96. 15 Pac. 650, 3 A. S. R. 162; Bradt- 

8. Downing v, Rademacher, 133 feldt v, Cooke, 27 Ore. 194, 40 Pac. 
Cal. 220, 65 Pac. 385, 85 A. S. R. 1, 50 A. S. R. 701; Dunlap v. Wright, 
160; Isham v. Morgan, 9 Conn. 374, 11 Tex. 597, 62 Am. Dec. 506; Ray- 

23 Am. Dec. 361; Gardt v. Brown, mond «. Roberts, 2 Aikens (Vt.) 204, 
113 111. 475, 55 Am. Rep. 434; Leach 16 Am. Dec. 698; Strong v. Barnes, 
V. Leach, 4 Ind. 628, 58 Am. Dec. 11 Vt. 221, 34 Am. Dec. 684; Ports- 
642; Eberts v. Selover, 44 Mich. 519, mouth Cotton Oil Refining Corp. v. 

7 N. W. 225, 38 Am. Rep. 278; Sut- OHver Refining Co., 109 Va. 513, 64 
ton V. Beckwith, 68 Mich. 303, 36 N. S. E. 56, 132 A. S. R. 924. 

W. 79, 13 A. S. R. 344 and note; 9. See Bn^LS and Notes, vol. 3, p. 

McNamara v. Qargett, 68 Mich. 454, 870, 871. 

36 N. W. 218, 13 A. S. R. 355; Brae- 10. Chicago Trust, etc., Bank v, 

kett V. Edgerton, 14 Minn. 174, 100 Chicago Title, etc., Co., 190 111. 404, 

Am. Dec. 211; Myrick v. Purcell, 95 60 N. E. 586, 83 A. S. R. 138; Blagen 

Minn. 133, 103 N. W. 902, 5 Ann. Cas. v. Thompson, 23 Ore. 239, 31 Pac. 647, 

148; Jennings v, Todd, 118 Mo. 296, 18 L.R.A. 315. 

24 S. W. 148, 40 A. S. R. 373 and Notes: 60 A. S. R. 96; 3 L.R.A. 
note; Jackson v. McKenny, 3 Wend. 579. 

(N. Y.) 233, 20 Am. Dec. 690; Hills 11. Metropolitan Exhibition Co. v. 
V. MHler, 3 Paige (N. Y.) 254, 24 Ewing, 42 Fed. 198, 7 L.R.A. 381. 
Am. Dec 218; Palmer v. Palmer, 150 
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Two written agreements between the same parties^ and the bank 
checks given by one to the other pursuant to such agreements, form 
substantial parts of the same agreement, and should be construed to- 
gether.^* But construing contemporaneous instruments together 
means simply that, if there be any provisions in one instrument lim- 
iting, e3q)laining, or otherwise afiecting the provisions of another, 
they will be given effect as between the parties themselves and all 
persons charged with notice, so that the intent of the parties may be 
carried out, and that the whole agreement actually made may be 
effectuated. This does not mean that the provisions of one instru- 
ment are imported bodily into another, contrary to the intent of the 
parties. They may be intended to be separate instruments, and to 
provide for entirely different things.** There is no doubt that all 
instruments executed at the same time and relating to the same sub- 
ject may be treated as forming but one and construed together. But 
that is not the natural construction, and is only resorted to in order 
to effectuate the intention, and where the provisions of the two instru- 
ments, if put together, will not be incompatible. Where contracts 
are put into several instruments, each of which has a sensible mean- 
ing and may have a full operation by itself, it would be a hazardous 
assumption to put them together for the purpose of making them 
mean, as one, differently from what they could in this separate state. 
And certainly the court cannot do such violence to the intentions of 
the parties, and the language in which they are expressed, as to con- 
solidate separate instruments, when the effect of doing so would be to 
avoid an essential part of the contract.** 

241. Construction by Parties. — ^Where a contract is capable of Be- 
ing construed either as legal or illegal, the fact that either party, and 
especially the party upon whom the main obligation rests, has uni- 
formly placed tiiat construction upon the contract which would render 
it legal, may be properly considered in determining the validity of 
the contract.** Similarly, there can be no doubt that in determining 
the meaning of an indefinite or ambiguous contract, the construction 
placed upon the contract by the parties themselves is to be considered 
by the court.** It has been said that in order to render applicable 

12. Getz V. Federal Salt Co., 147 Co., 175 Fed. 321, 99 C. C. A. 109, 
Cal. 115, 81 Pac. 416, 109 A. S. R. 20 Ann. Cas. 1097; Webster v. Clark, 
114. 34 Fla. 637, 16 So. 601, 43 A. S. R. 

13. Thorp V, Mindeman, 123 Wis. 217, 27 LJEt.A. 126; Merchants' etc., 
149, 101 N. W. 417, 107 A. S. R. Sav. Bank v. Fraze, 9 Ind. App. 161, 
1003, 68 LJIA.. 146. 36 N. E. 378, 53 A. S. R. 341; Ripley 

14. HoweU V. Howell, 29 N. C. 491, v. Crocker, 47 Me. 370, 74 Am. Dec. 
47 Am. Dec. 335. 491; Becker v. Linton, 79 Neb. 655, 

16. Equitable Loan, etc., Co. v. War- 114 N. W. 928, 127 A. S. R. 795; Sat- 
ing, 117 Ga. 599, 44 S. E. 320, 97 A. tier vl Hallock, 160 N. Y. 291, 64 N. E. 
S. R. 177, 62 L.R.A. 93. 667, 73 A. S. R. 686, 46 L.R.A. 679; 

16. McKell V. Chesapeake, etc., R. Berridge v. Glassey, 112 Pa. St. 442, 
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the rule that contemporary construction of a contract by acts of the 
parties is entitled to great weight, it should appear wil^ reasonable 
certainty that they were acts of both parties, done with knowledge 
and in view of a purpose at least consistent with that to which they 
are sought to be appUed.^' In such a case the practical interpreta- 
tion by the parties themselves is entitled to great, if not controlling 
influence, in ascertaining their imderstanding of its terms.^^ In fact 
where from the terms of the contract, or the language employed, a 
question of doubtful construction arises, and it appears that the par- 
ties themselves have practically interpreted their contract, the courts 
will generally follow that practical construction. It is to be assumed 
that parties to a contract know best what was meant by its terms, and 
are the least liable to be mistaken as to its intention ; that each party 
is alert to protect his own interests and to insist on his rights, and that 
whatever is done by the parties during the period of the performance 
of the contract is done under its terms as they understood and in- 
tended it should be. Parties are far less liable to have been mistaken 
as to the meaning of their contract during the period while harmoni- 
ous and practical construction reflects that intention, than they are 
when subsequent differences have impelled them to resort to law, and 
one of them then seeks a construction at variance with the practical 
construction they have placed upon it of what was intended by its 
provisions.^* It has even been said that the practical construction 
of the ambiguous terms of a contract will be adopted, although the 
language used may more strongly suggest another construction.** 
According to some decisions, the practical construction placed upon 
the contract by the parties themselves may render it immaterial to 
consider what might be the literal construction of its terms. This con- 
clusion is based upon the view that parties to a contract have a right 

3 Atl. 683, 56 Am. Rep. 322; Sully v. Douglass, 141 Wis. 110, 123 N. W. 631, 

Campbell, 99 Tenn. 434, 42 S. W. 15, 18 Ann. Cas. 734. 

43 L RA. 161 ^^* Robbins v. Kimball, 55 Ark. 414^ 

17* Ste'mbe^h v. Brock, 225 Pa. St. 18 S. W. 457, 29 A. S. R. 45; Mitau 

279, 74 Atl. 166, 133 A. S. R. 877, 24 2^^,^% }fn^^Kh ,^ ^"^V ^fu ' 

L.R.A.(N.S.) 1078. « L R.A.(N.S.) 275; Mud er j North- 

18. Wyatt 1.. Larimer, etc., Irriga- ^"^^ ^J'T'^'%' ^i^q^^ V^^' ^^ ^• 
*-^« n^ iQ r^^^ ooft qq p«a idA^a E. 110, 88 A. S. R. 194; Vincennes v. 
TA So^ w!fl ; O^^ Citizen;,' Gas Light Co.,'l32 Ind. 114, 

Ll \m ^ ' ^ iq5* f ^ R li: 31 N. E. 573, 16 LJI.A. 485; Cambria 
304, 101 Pm5. 72, 132 A. S. R. 184; j^^ ^ ^ ^^^^ ^^^ ^^ ^^ j^^ 

$^TT«?-S'^®£''.^*?o^^''on^ 291, 55 N. E. 745, 56 N. E. 665, 48 

Ind. 6, 21 N. E. 981, 16 A. S. R. 298 ^.R^A. 41; Pratt v. Prouty, 104 la. 

and note; CaUahan v. Lmthicum, 43 4^9^ 73 j^^ ^l. 1035, 65 A. S. R. 472; 

Md. 97, 20 Am. Rep. 106; WiUiamson Gorder v. Pankonin, 83 Neb. 204, 119 

V. Eaatem Bldg., etc., Ass'n, 54 S. C. n. W. 449, 131 A. S. R. 629. 
582, 32 S. E. 765, 71 A. S. R. 822; 20. Pittsbui^ Vitrified Paving, etc., 

Jenkins v. Jensen, 24 Utah 108, 66 Brick Co. v. BaUey, 76 Kan. 42, 90 

Pac 773, 91 A. S. R. 783; Burton v. Pac. 803, 12 L.RA..(N.S.) 745. 
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to place such an inteipretation upon its terms as they see fit, even 
when such an interpretation is apparently contrary to the ordinary 
meaning of its provisions.* Other courts have, however, declared that 
the acts and conduct of the parties indicative of the construction they 
themselves have placed on their rights and powers under the contract, 
must not be inconsistent with a fair and reasonable rendering of the 
contract itself,* and that where an agreement is plain and free from 
all ambiguity, it will not be construed by the acts and admissions of 
the parties with reference to it* 

242. Construction in Favor of One of Parties. — ^A written contract 
should, in case of doubt, be interpreted against the party who has 
drawn the contract. Sometimes the rule is stated to be that where 
doubt exists as to the construction of an instrument prepared by one 
party thereto, upon the faith of which the other has incurred an 
obligation, that construction will be adopted which will be favorable 
to the latter.* If other things are equal, a construction most beneficial 
to the promisee will be adopted when the terms of an instrument and 
the relation of the parties leave it doubtful whether words are used in 
an enlarged or a restricted sense. To state the same proposition con- 
versely, it may be said that everything is to be taken most strongly 
against the party on whom the obligation of the contract rests.* It 

1. Mitau V. Roddan, 149 Cal. 1, 84 Am. Dec. 689; Armory Mfg. Co. v. 
Pac. 145, 6 L-R.A.(N.S.) 276. Gulf, etc., R. Co., 89 Tex. 419, 37 S. 

But in an earlier case the same court W. 856, 69 A. S. R. 66 ; Canada Glue 

held that it is only in relation to con- Co. v. Galibert, 36 Quebec Super. Ct. 

tracts that are uncertain and ambig^- 473, 18 Ann. Cas. 791. 

ous that the conduct of the parties is 5. Evans v, Sanders, 8 Port. (Ala.) 

to be looked to in aid of construction, 497, 33 Am. Dec. 297; Minton v. F. G. 

and where the terms are plain and cer- Smith Piano Co., 36 App. Cas. (D. C.) 

tain, the court will construe the inten- 137, 33 L.R.A.{N.S.) 305; Orne v, 

tion of the parties to have been in Sullivan, 3 How. (Miss.) 161, 34 Am. 

accordance with their agreement. Dec. 74; Ho&nan v, ^tna F. Ins. Co., 

Pierce v. MerriU, 128 Cal. 464, 61 Pac. 32 N. Y. 405, 88 Am. Dec. 337 and 

64, 79 A. S. R. 56. note; Paul v. Travelers' Ins. Co., 112 

2. Merrifield v. Canal Com'rs, 212 N. Y. '172, 20 N. E. 347, 8 A. S. R. 
111. 456, 72 N. E. 405, 587, 67 L.R.A. 758, 3 L.RA. 443; Kendriek v. Mutual 
369. Ben. L. Ins. Co. 124 N. C. 315, 32 S. 

3. Ripley v. Crocker, 47 Me. 370, E. 728, 70 A. S. R. 592; Webster v. 
74 Am. Dec. 491; Callahan v. linthi- Dwelling House Ins. Co., 53 Ohio St. 
cum, 43 Md. 97, 20 Am. Rep. 106; 558, 42 N. E. 456, 53 A. S. R. 658, 
Stembergh v. Brock, 225 Pa. St. 279, 30 L.R.A. 719. 

74 Atl. 166, 133 A. S. R. 877, 24 L.RA. But in Jenkins v. Spooner, 5 Cush. 

(N.S.) 1078; Sully v. Campbell, 99 (Mass.) 419, 52 Am. Dee. 739, there is 

Tenn. 434, 42 S. W. 15, 43 L.R.A. 161. a statement to the effect that a promise 

4. Wyatt V. Larimer, etc., Irriga- to pay for an improvement on land of 
tion Co., 18 Colo. 298, 33 Pac. 144, 36 which the promisor is not the owner 
A. S. R. 280; McEvoy v. Security F. and in which he has but a remote and 
Ins. Co., 110 Md. 275, 73 AtL 157, 132 contingent interest is purely personal 
A. S. R. 428, 22 L.R.A.(N.S.) 964; and must be construed strictly ac- 
White V. Smith, 33 Pa. St. 186, 75 cording to its terms. 
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may be pointed out that contracts with the public appear to be an 
exception to this rule, such contracts being interpreted in favor of the 
public.^ Another rule having an ethical basis is that where the lan- 
guage of a promisor may be imderstood in more senses than one, it is 
to be interpreted in the sense in which he knew or in which he had 
reason to suppose it was understood by the promisee. In other words, 
whatever is expected by one party to a contract, and known to be so 
expected by the other, is to be deemed a part or condition of the con- 
tract.' The rule in question, which has been embodied in the codes 
of some states, appears to be closely related to, if not in fact the com- 
plement of, the well-known principle of construction that an ambig- 
uity or uncertainty in an agreement must be construed most strongly 
i^ainst the party causing it; the latter rule, it has been suggested, 
being applied in the absence of proof of the attendant facts and cir- 
cumstances, and the former where the attendant facts and circum- 
stances are resorted to as an aid to an understanding of the agree- 
ment. The former rule is applicable only where the terms of the 
agreement are open to construction and if it can be applied without 
making a new contract for the parties. It is not applicable when the 
common signification of the language used is plain and certain in its 
import, unless in the sense thus indicated the provision or stipula- 
tion is absurd or evidently unjust or unreasonable.® 

243. Existing Law as Part of Contract. — The existing statutes and 
the settled law of the land at the time a contract is made become a 
part of it, and must be read into it.* All contracts are therefore to 
be construed in the light of the rules and principles of law applicable 
to the subject-matter of the transaction, and those rules and prin- 
ciples control the rights of the parties, except where the contract dis- 

6. Omaha Water Co. v, Omaha, 147 Hoffman v. -^tna F. Ins. Co., 32 N. Y. 
Fed. 1, 77 C. C. A. 267, 8 Ann. Cas. 405, 88 Am. Dec. 337 and note; Ken- 
614, 12 LJl.A.(N.S.) 736; Muncie Nat- drick v. Mutual Ben. L. Ins. Co., 124 
ural Gas Co. v. Muncie, 160 Ind. 97, N. C. 315, 32 S. E. 728, 70 A. S. R. 
66 N. E. 436, 60 L.R.A. 822; Grant v. 592; Jordon v. Dyer, 34 Vt. 104, 80 
Leach, 20 La. Ann. 329, 96 Am. Dec. Am. Dec. 668. 

403; Colorado Telephone Co. v. Fields, 8. Peterson v. Modem Brotherhood 

15 N. M. 431, no Pac. 571, 30 L.R.A. of America, 125 la. 562, 101 N. W. 

(N.S.) 1088. 289, 67 L.R.A. 631; Inman Mfg. Co. v. 

7. Forest City Ins. Co. v. Hardesty, American Cereal Co., 133 la. 71, 110 
182 ni. 39, 65 N. E. 139, 74 A. S. R. N. W. 287, 12 Ann. Cas. 387 and note, 
161; Snead & Co. Iron Works v. Mer- 8 L.R.A.(N.S.) 1140 and note, 
chants' L. & T. Co., 225 HI. 442, 80 9. Deweese v. Smith, 106 Fed. 438, 
N.E.237,9L.R.A.(N.S.) 1007; Inman 45 C. C. A. 408, 66 LJI.A. 971; Ar- 
Mfg. Co. V. American Cereal Co., 133 mour Packing Co. v. U. S., 153 Fed. 1, 
la. 71, no N. W. 287, 12 Ann. Cas. 82 C. C. A. 135, 14 L.R.A.(N.S.) 400; 
387andnote,8LJKA.(N.S.) n40 and Union Cent. L. Ins. Co. v. Pollard, 
note; Thoubboron v. Lewis, 43 Mich. 94 Va. 146, 26 S. E. 421, 64 A. S. R. 
635, 5 N. W. 1082, 38 Am. Rep. 218; 715, 36 L.R.A. 271. 
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closes an intention to depart therefrom.^^ However, from the fact 
that every contract, not expressly providing to the contrary, is pre- 
sumed to have been made with reference to the then existing state 
of the law, it follows that if a subsequent change is made herein 
which in any degree affects such contract, such change is presumed 
to be excepted therefrom.^* 

244. Terms Implied as Part of Contract. — ^Necessary implication 
is, beyond doubt, as much a part of an instrument as if that which 
is so implied were plainly expressed. If it can be plainly seen from 
all the provisions of the instrument taken together, that the obliga- 
tion in question was within the contemplation of the parties when 
making their contract, or is necessary to carry their intention into 
effect — ^in other words, if it is a necessary implication from the pro- 
visions of the instrument — ^the law will imply the obligation and en- 
force it. The policy of the law is to supply in contracts what is pre- 
sumed to have been inadvertently omitted by the parties, the parties 
being supposed to have made those stipulations which as honest, fair 
and just men they ought to have made. Therefore, whatever may 
fairly be implied from the terms or nature of an instrument is, in 
judgment of law, contained in it.** One who undertakes to accom- 
plish a certain result agrees by implication to supply all the means 
necessary thereto. He is bound by implication to do everything 
necessary to enable him to perform his contract.** If the giving of 
notice is requisite to the proper execution of a contract, a promise 
to give such notice will be inferred.** In fact, it may be said that 
contracts impose on parties, not merely obligations expressed in them, 
but everything which, by law, equity, and custom, is considered in- 
cidental to the particular contract, or necessary to carry it into effect.** 
Implied promises always exist where equity and justice require the 
party to do or to refrain from doing lie thing in question; where 
the covenant on one side involves some corresponding obligation on 
the other; where by the relations of the parties and the subject-matter 
of the contract a duty is owing by one not expressly bound by the 
contract to the other party in reference to the subject of it.** What- 

10. Haugen v. Sondseth, 106 Minn. v. Lord, 1 Wis. 286, 60 Am. Dec 381. 
129, 118 N. W. 666, 16 Ann. Cas. 259; Note: 4 L.RA. 202-203. 

Owen V. Bankers' L. Ins. Co., 84 S. C. IS. Creamery Package Mfg. Co. v. 

263, 66 S. E. 290, 137 A. S. R. 845. RusseU, 84 Vt. 80, 78 Atl. 718, 32 

11. FuUer v. Kane, 110 Mich. 549, LJRA. (N. S.) 135; Vogt v. Schiene- 
68 N. W. 267, 64 A. S. R. 362, 34 beck, 122 Wis. 491, 100 N, W, 820, 106 
L.R.A. 308. A. S. R. 989, 2 Ann. Cas. 814, 67 

12. Lawler v. Murphy, 68 Conn. 294, L.RA.. 756. 

20 Atl. 457, 8 Lit. A. 113; Zelleken t?. 14. Wells v. Alexandre, 130 N. Y. 
Lynch, 80 Kan. 746. 104 Pac. 663, 46 642, 29 N. E. 142, 16 L.R.A. 218. 
LJEt.A.(N.S.) 659; Southern R. Co. v. 15. Morgan v. Dibble, 29 Tex. 107, 
Franklin, etc., R. Co., 96 Va. 693, 32 94 Am. Dec 264. 
8. E. 485, 44 L.R.A. 297: Hutchinson 16. Genet v. Delaware, etc., Canal 
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ever the law necessarily implies in a contract is as much a part thereof 
as if expressly stated therein.*' The courts are nevertheless justly 
prudent and careful in inferring covenants or promises, lest they make 
the contract speak where it was intended to be silent, or make it speak 
contrary to what, as may be gathered from all the terms and the tenor 
of the contract, was the intention of the parties.*® Stipulations will 
not be added by implication to a contract, unless they are such as par- 
ties themselves would have made had they foreseen circumstances that 
rendered such stipulations important.** Some courts have thrown 
safeguards about the doctrine to secure its prudent application, and 
have declared that a promise may be implied only where it may be 
rightfully assumed that it would have been made if attention had been 
drawn to it and that it is to be raised only to enforce a manifest equity, 
or to reach a result which the imequivocal acts of the parties indicate 
that they intended to effect.*® 

245. Matters Annexed to Contract or Referred to Therein. — ^A 
memorandum on a written contract qualifying or restraining its op- 
eration forms part of it.* Thus, a memorandum on a bill or note 
indorsed thereon contemporaneously with the execution of the instru- 
ment forms a part of the contract and binds the parties to the same 
extent as if it had been embodied in the instrument.* An indorse- 
ment upon an instrument before its execution may be treated as an 
explanation in writing of the intent of the parties; although to have 
this effect it must be shown affirmatively to have been upon the instru- 
ment when executed.* However, in order to be treated as part of the 
contract, it need not be annexed to the contract. It is sufficient if it 
is referred to therein. For instance, a request by a shipper to a car- 
rier for carriage of property, which contains a statement of valuation 
of the property, and is referred to by the shipping contract, which 
limits tiie liability of the carrier to the values stated in the request, 
becomes a part of the contract.* Nor is it necessary that the matter 
referred to should be in writing. Accordingly, under a written con- 
tract for the collection of claims according to a system of one of the 
parties, the system as explained by the agent securing the contract, 
although not in writing, becomes a part thereof.* 

Co., 136 N. Y. 593, 32 N. E. 1078, 19 1. Whedock v. Freeman, 13 Pick. 
LJt.A.127. (Mass.) 165, 23 Am. Dec. 674 and 

17. State V. Laclede Oas light Co., note. 

102 Mo. 472, 14 S. W. 974, 15 S. W. 2. Note: 14 Am. Dec. 232. 

383, 22 A. S. R. 789. 8. Emerson v. Murray, 4 N. H. 171, 

18. Southern R. Co. v. Franklin, etc., 17 Am. Dec. 407. 

R. Co., 96 Va. 693, 32 S. E. 485, 44 4. Donlon v. Southern Pac. Co., 151 
L.R.A. 297. CaL 763, 91 Pac. 603, 12 Ann. Cas. 

19. Leonard v. Dyer, 26 Conn. 172, 1118, 11 LJl.A.(N.S.) 811. 

68 Am. Dec. 382. 5. American Mercantile Exchange v. 

20. Genet v. Delaware, etc., Canal Blunt, 102 Me. 128, 66 Atl. 212, 120 
Co., 136 N. Y. 593, 32 N. E. 1078, 19 A. S. R. 463, 10 Ann. Cas. 1022, 10 
L.RA.. 127. L.RA.(N.S.) 414. 
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246. Entire and Severable Contracts. — ^It is not always an easy 
matter to determine just what contracts are severable and what are not. 
The authorities agree that in determining whether a contract shall 
be treated as severable or as an entirety the intention of the parties 
will control, and this intention must be determined by a fair construc- 
tion of the terms and provisions of the contract itself. In order to 
arrive at a correct construction, due regard must be had to the inten- 
tion of the contracting parties as revealed by the language which they 
have employed, and the subject-matter to which it has reference.* 
Some courts, it may be pointed out, appear 4o be inclined to treat 
contracts as severable. Whether a contract is entire or divisible can- 
not, under this view, be determined by a single term, phrase or sen- 
tence, though it is broad enough to include such meaning, unless 
throughout the whole agreement and from the surrounding circum- 
stances it definitely appears that it was the intention of the parties 
that the contract should be entire and indivisible.' But although it 
has been declared that a contract to do several things, at several times, 
is divisible in its nature,^ it may be said that the entirety of a con- 
tract depends upon the intention of the parties, and not on the divisi- 
bility of the subject. The severable nature of the latter may often 
assist in determining the intention, but will not overcome the intent 
to make an entire contract, when that is shown.* As a means of as- 
certaining the intention of the parties, various tests have been adopt- 
ed. According to some authorities, the criterion is to be found in tiie 
question whether the whole quantity, service or thing — ^all as a whole 
— ^is of the essence of the contract. If it appears that the contract is to 
take the whole or none, the contract is entire.** Another test that has 
been suggested is the possibility or impossibility of a certain apportion- 
ment of benefits, according to the compensation in the contract, in case 
of part performance only.** The singleness or apportionability of the 
consideration appears, however, to be the principal test. If the consid- 
eration is single, the contract is entire ; but if the consideration is ex- 
pressly or by necessary implication apportioned, the contract is sever- 
able.** The question is ordinarily determined by inquiring whether 

6. Worthington v. Qwin, 119 Ala. 44, 7. Ganong v. Brown, 88 Miss. 53, 40 

24 So. 739, 43 L.RA. 382; More v. So. 556, 117 A. S. R. 731. 

Bonnet, 40 Cal. 251, 6 Am. Rep. 621; 8. Badger v. Titcomb, 15 Pick. 

T. M. Gilmore & Co. v, W. B. Samuels (Mass.) 409, 26 Am. Dec. 611. 

& Co., 135 Ky. 706, 123 S. W. 271, 21 9. Shinn v. Bodine, 60 Pa. St. 182, 

Ann. Cas. 611; Olmstead v. Bach, 78 100 Am. Dec. 560; Packard v. Byrd, 

Md. 132, 27 Atl. 501, 44 A. S. R. 273, 73 S. C. 1, 51 S. E. 678, 6 LJRA. 

22 L.RA. 74; Pierson v. Crooks, 115 (N.S.) 547. 

N. Y. 539, 22 N. E. 349, 12 A. S. R. 10. Broxton v. Nelson, 103 Ga. 327, 

831; Krebs Hop Co. v. livesley, 59 30 S. E. 38, 68 A. S. R. 97. 

Ore. 574, 114 Pac. 944, 118 Pac. 165, 11. Diefenback v. Stark, 56 Wis. 

Ann. Cas. 1913C 758. 462, 14 N. W. 621, 43 Am. Rep. 719. 

Note: 59 A. S. R. 278. 12. Hughes v. Mullins, 36 Mont. 267, 
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the contract embraces one or more subject-matters, whether the obliga- 
tion is due at the same time to the same person, and whether the consid- 
eration is entire or apportioned. If tlie consideration to be paid is 
single and entire, the contract must be held to be entire, although the 
subject thereof may consist of several distinct and wholly independent 
items. The principle by which the courts are governed when they de- 
clare that a contract about several things, but with a single considera- 
tion in gross, is entire and not severable, is that it is impossible to affirm 
that the party making the contract would have consented to do so 
unless he had supposed that the rights to be acquired thereunder would 
extend to all the things in question.^* Under this rule there would 
seem to be no ques^on that, where one party contracts to do 
certain work and the other to pay a certain price for the same, 
the contract is entire.** Where an agreement embraces a number of 
distinct subjects, which admit of being separately executed and closed, 
the general rule is that it shall be taken distributively, and each sub- 
ject be considered as forming the matter of a separate agreement after 
it is so closed.** If the part to be performed by one party consists 
of several and distinct items, and the price to be paid by the other is 
apportioned to each item to be performed, or is left to be implied under 
the law, such a contract will generally be held to be severable.** But 
the conditions stated in this rule do not override the clear intention 
of the parties, if such intention can be gathered from the whole sub- 
ject-matter of the contract.*' The diflferences of opinion that may 
arise in applying these tests is indicated by the fact that in some cases 
contracts to pay for work in instalments have been declared to be 
severable,*® while in others such contracts have been held to be en- 

92 Pae. 768, 13 Ann. Cas. 209; David- Dec. 66; McClurg v. Price, 69 Pa. St. 

son V. GaskiU, 32 Okla. 40, 121 Pac. 420, 98 Am. Dec. 366. 

649, 38 L.R.A.(N.S.) 692; Packard v. 14. Davidson v. Qaakill, 32 Okla. 40, 

Byrd, 73 S. C. 1, 51 S. E. 678, 6 121 Pac. 649, 38 LJl.A.(N.S.) 692. 

L.R.A.(N.S.) 547; Bradford v. Mont- 15. Dugan v. Anderson, 36 Md. 567, 

gomery Furniture Co., 115 Tenn. 610, 11 Am. Rep. 509; Scott v. Kittanning 

92 S. W. 1104, 9 L.R.A.(N.S.) 979; Coal Co., 89 Pa. St. 231, 33 Am. Rep. 

Diefenback v. Stark, 56 Wis. 462, 14 753. 

N. W. 621, 43 Am. Rep. 719. 16. Bank of Antigo v. Union Trust 

Note :1L.R.A. 826. Co., 149 lU. 343, 36 N. E. 1029, 23 

13. Broxton v. Nelson, 103 Ga. 327, LJI.A, 611; Huyett, etc., Co. v. Chi- 

30 S. E. 38, 68 A. S. R. 97; Huyett, cage Edison Co., 167 lU. 233, 47 N. E. 

etc., Mfg. Co. V. Chicago Edison Co., 384, 59 A. S. R. 272 and note; Osgood 

167 lU. 233, 47 N. E. 384, 59 A. S. R. v. Bander, 75 la. 550, 39 N. W. 887, 

272 and note; James v. Jellison, 94 1 L.RA. 655; Fulmer v, Poust, 155 

Ind. 292, 48 Am. Rep. 151; Fullmer Pa. St. 275, 26 AtL 543; 35 A. S. R. 

V. Poust, 155 Pa. St. 275, 26 Atl. 543, 881. 

35 A. S. R. 881; Coleman v. New 17. Note: 69 A. S. R. 279. 

Orleans Insurance Co., 49 Ohio St. 18. T. M. Gilmoie & Co. v. W. B. 

310, 31 N. E. 279, 34 A. S. R. 565, Samuels & Co., 135 Ky. 706, 123 S. W. 

16 L.R.A. 174; Oottsman v. Pennsyl- 271, 21 Amu Gas. 61L 

vania Ins. Co., 56 Pa. St. 210, 94 Am. 
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tire.** The same may be said in reference to contracts which fix 
compensation at a certain amount per unit of work done, such con- 
tracts having in some instances been held to be severable,*® and entire 
in otiiers. Frequently the cases may be distinguished by some par- 
ticular provision of the contract in question, or some other peci^ar 
feature of the case.* 

247. Alternative Stipulations. — ^The general rule is that when 
the condition of an obligation is in the disjunctive it may be dis- 
charged by the performance of either of the enumerated acts at the 
election of the obligor. This is ordinarily consistent with the lan- 
guage and design of the instrument, but it is entirely competent for 
the parties to give the election to the obligee, a^d when the language 
of the instrument gives to the latter the right to demand payment or 
enforce performance in either of two ways, there is no arbitrary rule 
which prevents eflfect being given to it.* However, as stated before, 
a contract containing a disjunctive condition is ordinarily subject 
to the rule which gives to the obligor, for whose benefit the condition 
is inserted, an election between the two things to be done.* Where 
there is an election given by a contract, and the election is made, it 
is the same as if there had been no election; and the party making 
the election is absolutely bound to do that which he has elected to do.* 
Moreover, when one contracts in the alternative to do one of two 
things by a given day, he has, until the day is past, the right to elect 
which of them he will perform; but if he suffers the day to elapse 
without performing either, his right of election is lost.* 

248. Dependent or Independent Stipulations. — ^Almost all the old 
cases and many of the modern ones on this subject are decided upon 
distinctions so nice and technical, that it is very difficult, if not im- 
practicable, to deduce from them any certain rule as to what agree- 
ments are independent or dependent. The judges in these cases 
seem to have founded their construction on artificial and subtle dis- 
tinctions, without regarding the intention and meaning of the parties 

19. McConnell V. Corona City Water note; Bentley v. Edwards, 125 Minn. 
Co., 149 Cal. 60, 86 Pac. 929, 8 L.R.A. 179, 146 N. W. 347, 51 L.RA.(N.S.) 
(N.S.) 1171; Chamberlin v. Booth, 135 254. See Master and Servant; Sales. 
Ga. 719, 70 S. E. 569, 35 L.RA.(N.S.) 2. Hurd v. KeUy, 78 N. Y. 588, 34 
1223. Am. Rep. 567. 

20. Katz V. Bedford, 77 Cal. 319, 19 Note: 12 LJR.A. 690. 

Pac. 523, 1 LJI.A. 826; Leonard v. 8. Smith v. DureU, 16 N. H. 344, 

Dyer, 26 Conn. 172, 68 Am. Dec. 382. 41 Am. Dec. 732. See infra, par. 297. 

Note: 20 L.R.A.(N.S.) 1070. 4. Brown v. Royal Ins. Co., 28 I* 

1. Broxton v. Nelson, 103 Ga. 327, J. Q. B. 276, 1 El. & El. 853, 102 E. 

30 S. E. 38, 68 A. S. R. 97; Stewart C. L. 853, 5 Jur. (N. S.) 1255, 6 Eng. 

V. Thayer, 168 Mass. 519, 47 N. E. 420, Rul. Cas. 597, 

(Mass.), 60 A. S. R. 407; Johnson 5. Choice v. Moseley, 1 Bailey L. 

V. Fehsefeldt, 106 Minn. 202, 118 N. (S. C.) 136, 19 Am. Dec. 661. 

W. 797, 20 LJR.A.(N.S.) 1069 and 
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or the good sense of the case. But the modem rule is that stipula- 
tions are to be construed to be dependent or independent, according 
to the intention of the parties and the good sense of the case. Tech- 
nical words should give way to such intention. Courts will not and 
ought not to construe covenants and agreements as independent, and 
still enforce performance by the other party, imless there is no other 
mode of construing the instrument, and unless it clearly appears to 
have been the deliberate intention of the parties at the time the in- 
strument was executed. In brief, the courts will construe covenants to 
be dependent, unless a contrary intention clearly appears. A party 
should not be forced to pay out his money, imless he can get that for 
which he stipulated.* On the other hand, covenants that are in form 
dependent are, to prevent injustice, sometimes treated as independ- 
ent.' Various rules have been adopted for the purpose of determin- 
ing the meaning of the contract. In determining whether covenants 
are dependent or independent, the order of time in which they are 
to be performed is an important consideration. Where the acts or 
covenants of the parties are concurrent, and to be done or performed 
at the same time, the covenants are dependent, and neither party can 
maintain an action against the other, without averring and proving 
performance on his part.* It has, moreover, been stated to be a gen- 
eral rule, subject to many exceptions, that where a contract requires 
successive steps to be taken by the respective parties, the covenants 
which relate to the taking of these steps are mutual and dependent.* 
On the contrary, some courts have declared that when payments are 
to be made by instalments the covenants are independent, although 
the last instalments are to be paid when the work is completed. Even 
these courts, however, have recognized the qualification that if the 
payment of any instalment is made to depend upon the performance 
of any act by the other party, the stipulations are dependent with 
respect to such act, while as respects all the others they remain inde- 
pendent.** It has also been said that where a covenant goes only to 
part of the consideration on both sides, and a breach of such cove- 

6. Greene v. Linton, 7 Port. (Ala.) Okla. 40, 121 Pac. 649, 38 L.R.A. 

133, 31 Am. Dec. 707; Leonard v. (N.S.) 692; King PhiHp MiUs v. 

Dyer, 26 Conn. 172, 68 Am. Dec. 382; Slater, 12 R. I. 82, 34 Am. Rep. 603. 

O'Donnell v. Chamberlain, 36 Colo. 7. Todd v. Summers, 2 Grat. (Va.) 

395, 91 Pac. 69, 10 Ann. Cas. 391; 167, 44 Am. Dec. 379. 

Lunn V. Gage, 37 HI. 19, 87 Am. Dec. 8. Bean v. Atwater, 4 Conn. 3, 10 

233 ; Prairie Farmer Co. v. Taylor, Am. Dec. 91 ; Robinson v. Harbour, 42 

69 lU. 440, 18 Am. Rep. 621; Robin- Miss. 795, 97 Am. Dec. 501, 2 Am. 

son V, Harbour, 42 Miss. 795, 97 Am. Rep. 671. 

Dec. 501, 2 Am. Rep. 671; Cunping- 9. Chamberlin i?. Booth, 135 Ga. 719, 

ham V. Morrell, 10 Johns. (N. Y.) 70 S. E. 569, 35 L.R.A.(N.S.) 1223. 

203, 6 Am. Dec. 332; McMillan v. 10. Babcock v. Wilson, 17 Me. 372, 

VanderUp, 12 Johns. (N. Y.) 165, 7 35 Am. Dec. 263. 
Am. Dee. ^9; Davidson v. Gaskill, 32 
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nant may be compensated in damages, it is an independent covenant 
However, the fact that some covenants in an agreement are independ- 
ent does not necessarily render others so.*^ Where performance of 
one promise is a condition precedent, and is to be done or excused 
before a right of action accrues on the other promise, the one is in- 
dependent and the other dependent.^* 

249. Functions of Court and Jury. — Generally speaking, it seems 
to be correct to say that the interpretation or construction of a con- 
tract is a question of law for the court.** But this rule presupposes 
the absence of a dispute as to the facts and the absence of ambiguities. 
In fact, it is generally declared that where a contract has been reduced 
to writing, its construction is for the court,*^ and that the question 
whether a writing is, upon its face, a complete expression of the 
agreement of the parties is one of law for the court.** It is certainly 
true, as a general rule, that the construction of written instrumentB 
belongs to the court and not to the jury; nevertheless there are 
cases in which, because of the ambiguous nature of the words used 
or because of obscure references to unexplained circumstances, the 
true interpretation of the language may be left to the consideration 
of the jury for the purpose of carrying into effect the real inten- 
tion of the parties. This rule is especially applicable to cases in- 
volving commercial correspondence, wherein the real objects and 
intentions and agreements of the parties are often indicated only by 
allusions to circumstances which are but imperfectly developed.** 
It may be said, therefore, that where a contract is to be construed by 
its terms alone, it is the duty of the court to interpret it; but where 
its meaning is obscure, and its construction depends upon other and 
extrinsic facts in connection with what is written, the question of 
interpretation should be submitted to the jury, under proper instruc- 
tions.*' The converse of the proposition that written contracts are to 

11. Robinson v. Harbour, 42 Miss. 54 S. C. 582, 32 S. E. 765, 71 A. S. R. 
795, 97 Am. Dec. 501, 2 Am. Rep. 671. 822. 

12. Dey v, Dox, 9 Wend. (N. Y.) Note: 69 Am. Dec. 454. 

129, 24 Am. Dec. 137. 15. Harrison v, McCormick, 89 Cal. 

13. Arkansas Fire Ins. Co. v. Wil- 327, 26 Pac. 830, 23 A. S. R. 469. 
son, 67 Ark. 553, 55 S. W. 993, 77 16. Fagin v. Connoly, 25 Mo. 94, 
A. S. R. 129, 48 L.R.A. 510. 69 Am. Dec. 450. 

14. Knickerbocker Ice Co. v, Gard- 17. Boykin v. Bank of Mobile, 72 
iner Dairy Co., 107 Md. 556, 69 Atl. Ala. 262, 47 Am. Rep. 408; Coquillard 
405, 16 L.RA.(N.S.) 746; Holmes v. v. Hovey, 23 Neb. 622, 37 N. W. 479, 
Chartiers OU Co., 138 Pa. St. 546, 8 A. S. R. 134; Watson v. Blaine, 12 
21 Ati. 231, 21 A. S. R. 919; Craw- Serg. & R. (Pa.) 131, 14 Am. Dec. 
ford V. Oman, etc.. Stone Co., 34 S. 669; Hopson t?. Brunwankel, 24 Tex. 
C. 90, 12 S. E. 929, 12 L.R.A. 375 607, 76 Am. Dec. 124; Ganson v. 
and note; Leaphart v. Commercial Madigan, 15 Wis. 144, 82 Am« Dee. 
Bank, 45 S. C. 563, 23 S. E. 939, 55 659. 

A. S. R. 800, 33 L.R.A. 700; WilUam- Note: 4 LJR.A. 204. 
son V. Eastern Building, etc., Assn., 
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be construed by the courts^ is that where no attempt has been made to 
reduce the terms of a contract to formal language, the intention of 
the parties as gathered from what they said and did is a question of 
fact for the jury. This view seems to be based on the theory that 
where the terms of a negotiation are left to oral proofs, the ques- 
tion what the parties said and did, and what they intended should 
be understood thereby, is single and cannot be separated so as to refer 
one part to the jury and another part to the judge ; but in its entirety 
the question is one of fact.** The latter rule is, in turn, subject to 
the limitation that where the facts are undisputed or unambiguous, 
the interpretation of the contract is for the court.** If the terms of a 
contract, whether oral or written, are established by proper evidence, 
it is for the court to declare the efifect of such contract, and not to 
submit that question to the jury.** A statement which embraces 
both rules and their limitations is that in the construction of contracts 
wherein there is no cunbiguity, it is the duty of the court to determine 
their meaning, and where the terms and language of a contract are 
not disputed, its legal effect is a question of law to be determined by 
the court.* 

Subject-matter 

250. Services in General. — ^As applied to a contract for personal 
services, the right to reserve would convey a very unintelligible con- 
ception of the conditions and incidents of the service to be rendered 
or enjoyed. A contract by which one party agrees for an equivalent 
to reserve himself for another for a stated period, or to reserve himself 
as a lawyer or doctor or artist or laborer for a specified term, would 
very inadequately express a promise to devote his professional or 
manual services exclusively to the other during that period; and the 
promise of a base-ball player to reserve himself for a particular club 
for a given season would hardly, without more, convey any definite 
meaning of the understanding of the parties. It certainly would not 
bind him to submit to any special rules or regulations respecting the 
performance of his services not expressly consented to, or not to be 
necessarily implied from the nature of the employment and the situa- 
tion of the contracting parties.* However, the rule that one who un- 

18. Gannon v. Brady Brass Co., 82 20. Manti City Savings Bank v, 
N. J. L. 411, 81 Atl. 727, Ann. Cas. Peterson, 33 Utah 209, 93 Pac. 566, 
1913C 1308 and note. 126 A. S. R. 817. 

19. Freeman v. Hedrington, 204 1. Sattler v, Hallock, 160 N. Y. 291, 
Mass. 238, 90 N. E. 519, 17 Ann. Cas. 54 N. E. 667, 73 A. S. R. 686, 46 
741; Goldie-Klenert Distributing Co. L.R.A. 679. 

V. Bothwell, 67 Wash. 264, 121 Pac. 2. Metropolitan Exhibition Co. v. 
60, Ann- Cas. 1913D 849. Ewing, 42 Fed. 198, 7 L.R.A. 381. 

Note: Ann. Cas. 1913C 1311. 
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dertakes to accomplish a certain result impliedly agrees to do every- 
thing necessary to accomplish such result * is applicable to contracts 
for tibe performance of services. Whatever is necessary to be done in 
order to accomplish work specially contracted to be performed is 
part of the contract, though not specified.^ In the absence of a con- 
trary custom, one who undertakes to do work such as the removal of 
timber and the delivery thereof at a specified place must supply all 
the means and appliances necessary to prosecute the work.* And, 
although there is some authority to the contrary, the rule is that 
where one contracts to do a piece of work, and there is at the time 
an existing law prescribing the specifications for that kind of work 
and requiring that all such work be done in accordance with the stat* 
ute or ordinance, as the case may be, the statute or ordinance becomes 
a part of the contract, and the one who undertakes to do such work 
impliedly agrees to do it in such a manner as to meet the require- 
ments of law.* With respect to the skill required of a person who is 
to render services, it is a well-settled rule that the standard of com- 
parison or test of efficiency is that degree of skill, efficiency, and 
knowledge which is possessed by those of ordinary skill, competency, 
and standing in the particular trade or business for which he is 
employed. Where the contract provides for no degree of skill higher 
than this, none can be required. Where skill, as well as care, is re- 
quired in performing the undertaking, and where the party purports 
to have skill in the business, and he undertakes for hire, he is bound 
to exercise due and ordinary skill, or, in other words, to perform in a 
workmanlike manner. In cases of this sort he must be understood to 
have engaged to use a degree of diligence and attention and skill 
adequate to the performance of his undertaking. Ordinary skill 
means that degree which men engaged in that particular art usually 
employ, not that which belongs to a few men only of extraordinary 
endowments and capacities.' But the manufacturer of an article, 
according to specifications furnished by his employer, does not im- 
pliedly warrant that it will answer the purpose for which it was 
intended by the projector. In such case the risk is on the latter.* 

3. See supra, par. 244. 6. Long v. Owen, 21 Idaho 243, 121 

4. Lawler v. Murphy, 58 Conn. 294, Pac. 99, Ann. Cas. 1913D 465 and 
20 Ati. 457, 8 L.R.A. 113. But a note. 

contract by a sugar manufacturer to 7. Baltimore Base BaU Club, etc, 

instruct and supervise a beet grower in Co. v. Pickett, 78 Md. 375, 28 Atl. 279, 

the making of a crop does not require 44 A. S. R. 304, 22 LJl.A. 690 (base 

him to instruct the grower's laborers, ball player) ; East Qtrand Forks v 

Smith V, Billings Sugar Co., 37 Mont. Steele, 121 Minn. 296, 141 N. W. 18l! 

128, 94 Pac. 839, 15 L.R.A.(N.S.) Ann. Cas. 1914C 720, 45 L.R.A.(N.8.) 

837. 205 and note (accountant). 

5. Qabrielson v. Hague Box & L. See Master and Servant. 

Co., 55 Wash. 342, 104 Pac. 635, 133 8. Rickette v. Sisson, 9 Dana (Ky.) 
A. S. R. 1032. 358, 35 Am. Dec. 141. ' 
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Moreover, in the absence of a contrary custom, a contract to dig or 
drill a well does not imply a promise that it shall furnish a good and 
sufficient supply of water.* However, a warranty of work may exist, 
if the parties so intended, without the use of any particular words in 
the contract.*® Even in the absence of a warranty, a party is bound 
to do faithful work, for that is impliedly in every contract,** although 
it seems that he would not be liable for an error due to an honest 
mistake of judgment and not to gross ignorance.** Again, one who 
imdertakes to perform services in connection with personal property 
belonging to another may be under an obligation to insure such prop- 
erty, even though the contract is silent on the subject. Such repre- 
sentations may arise from the former's course of business and rep- 
resentations to the public, and especially to the other party to the 
contract.** The distinction between sales and contracts to manu- 
facture is discussed elsewhere.** 

251. Constructioii Contract Generally. — ^A promise to build a house 
implies an obligation to pay for all the work and material that enter 
into the structure and to defend against all liens of mechanics.** 
Moreover, the rule that a contractor impliedly agrees to perform work 
in accordance with existing statutes or ordinances is particularly ap- 
plicable in a case where a contractor undertakes to construct side- 
walks in a city, town or village in which there is in force an ordi- 
nance directing and commanding that the work shall be done in a cer- 
tain manner and in accordance with certain specifications.** If the 
specifications require a cellar of a certain depth, the contractor must 
sink the walls sufficiently to get a sure foundation.*' One who con- 
tracts to construct a house in a workmanlike manner, according to 
specifications which call for a cellar wall properly laid, is boimd to 
provide a concrete foundation, if the excavation shows that it will be 
necessary to support the building, although the parties did not con- 
template the necessity of so doing when they made the contract.** 
There is, however, authority to the effect that a provision in a build- 

9. Leinke v. Hage, 142 Wis. 178, 128, 94 Pac. 839, 15 L.R.A.(N.S.) 837. 
125 N. W. 440, 135 A. S. R. 1066. 18. Lancaster Mills v. Merchants' 

10. Van Buskirk v. Murden, 22 111. Cotton-Press, etc., Co., 89 Tenn. 1, 
446, 74 Am. Dec. 163. 14 S. W. 317, 24 A. S. R. 586. 

11. Doster v. Brown, 25 Ga. 24, 71 See Bailicbnts, vol. 3, p. 107* 
Am. Dec. 153. 14. See Sales. 

12. A sugar mannfactorer is not 15. Note: 8 L.R.A. 207. 

liable for the breach of a contract to 16. Long v. Owen, 21 Idaho 243, 121 

instruct a grower as to the cultivation Pac. 99, Ann. Cas. 1913D 465. 

of beets, merely because the instruc- 17. Superintendent of Schools v. 

tion was improper, if it was erroneous Bennett, 27 N. J. L. 513, 72 Am. Dec. 

merely because of honest mistake of 373. 

judgment, in the absence of such gross 18. Creamery Package Mfg. Co. i;. 

ignorance as would amount to fraud. Russell, 84 Vt. 80, 78 Atl. 718, 32 

Smith 17. Billinffs Sugar Co., 37 Mont. LJt.A.(N.S.) 135, 
R. 0. L. Vol. VL--66. 865 
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ing contract that the work shall be done in a good and workmanlike 
manner relates to the things specified to be done, and does not impose 
on the builder the duty of doing acts or taking precautions which 
ought to have been, but were not, provided for in the plans and speci- 
fications.** Moreover, a provision in a contract for the construction 
of a cellar according to specifications, "the whole to be perfectly water- 
tight and guaranteed," binds the contractor only so far as his own 
work is concerned, and does not guarantee that the plans will pro- 
duce a water-tight cellar.*® It has also been decided that where it 
appears that it was possible to furnish detailed drawings, the char- 
acter of ornamental work which a contractor undertook to supply for a 
building cannot be determined from the general standing of the 
architect, or the character of the building.* Under a building con- 
tract calling for material of a certain make "or equal," the contractor 
is not bound to furnish the material specified if procurable, and sub- 
stitute other material only when that specified is not obtainable, but 
may use material equal to that specified in the first instance if it 
can be procured. Nor does the fact that a contractor, at the instiga- 
tion of the architect, uses material in the building of a class expressly 
allowed by the contract, estop him from holding the owner of the 
building liable for the loss thereby sustained if the contract permitted 
him to use other material, which he could have procured at less cost 
than that furnished.' But a guaranty by a contractor that the work- 
manship in a building shall be of the first class and satisfactory in all 
respects protects the owner against the use of bad or imsuitable msr 
terial.' Where a contract provides that a dam to be erected shall be 
of the same height, thickness and quality as the old dam, and part of 
the top of the old dam is unfinished and has only the front stones 
laid up to the required height, the new dam must be of the same thick- 
ness iJiroughout as the old one would have been if completed.^ It 
is well settled that clauses in construction contracts inflicting severe 
and drastic penalties for nonperformance are not favored by the 
courts, and are to be strictly construed.* An agreement to pay the 
last instalment on a contract upon satisfactory evidence that no liens 
or unsatisfied claims exist on the work applies only to claims under 
the mechanics' lien law; and the condition is complied with if no 
liens are filed during the time allowed by law.* 

19. Lancaster v. Connecticut, etc., 95 Pac. 640, 22 L.R.A.(N.S.) 376. 
Ins. Co., 92 Mo. 460, 5 S. W. 23, 1 8. Lambert v. Jenkins, 112 Va. 376, 
A. S. R. 739. 71 S. E. 718, Ann. Cas. 1913B 778. 

20. Bush V. Jones, 144 Fed. 942, 75 4. Mason v. Bridge, 14 Me. 468, 31 
C. C. A. 582, 6 L.R.A.(N.S.) 774. Am. Dec. 66. 

1. Snead & Co. Iron Works v. Mer- 5. Brady v, Oliver, 125 Tenn. 595, 
chants' L. & T. Co., 225 HI. 442, 80 147 S. W. 1135, Ann. Cas. 1913C 376, 
N. E. 237, 9 LJRJL.(N.S.) 1007. 41 L.R.A.(N.S.) 60. 

8b Camp V. Neuf elder, 49 Wash. 426, 6. Monmouth Park Assoc, v. Wallis 
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252. Aiding Interpretation of Building Contract by Extrinsic Docu- 
ments and Examples. — ^If a contract is entered into for the construc- 
tion of a building within a time and on the conditions therein speci- 
fied, and the contractor gives a bond with a surety for the performance 
of the contract within such time and upon such conditions, the cove- 
nants and conditions of the bond are not to be read into the contract 
and taken as not only narrowing and limiting the obligations of the 
person contracting for the erecting of the building but also as im- 
posing new and additional duties upon him.' It is true that it is 
almost impossible to make the scale drawings and specifications show 
the details of the work, or even indicate fully its character and value ; 
that they always need to be, and are, supplemented; and that they 
may be supplemented by enlarged sketches on the margin of the scale 
drawings, or by reference to known and existing specimens of similar 
work, or by reference to photographs of such work. But, where 
specimens or photographs are relied upon to supplement the scale 
drawings, they should be identified as a part of the contract, or as 
illustrative thereof, so that there could be no question that they were 
used to supplement the scale drawings. Therefore photographs and 
samples of ornamental work in the office of an architect at the time 
a contract for such work on a building was signed by a contractor 
cannot be considered on the question of how the parties understood 
the contract, where the contractor never consented that the photo- 
graphs and samples were illustrative of the work that was to be 
furnished, and they were not identified by the contract as a part of it.* 

253. Construction of Building Contract in Connection with Plans 
and Specifications. — ^It is generally held that where a building con- 
tract refers to the plans and specifications and so makes them a part 
of itself, the contract is to be construed as to its terms and scope to- 
gether with the plans and specifications. The specifications are but 
the particulars or details of the plan, and the term "plan" fairly era- 
braces the specifications for the buildings. Where the plans and speci- 
fications are by express terms made a part of the contract the terms of 
the plans and specifications will control with the same force as though 
incorporated in the very contract itself. Where, however, the plans 
and specifications are referred to in the contract for a particular 
specified purpose, such specifications can serve no other purpose than 
the one specified, and are foreign to the contract for all other purposes. 
But in the absence of express provision in the contract, the specifi- 
cations can neither restrict nor extend the scope of the contract to 
subjects other than those covered by the contract. Where there is a 

Iron Works, 55 N. J. L. 132, 26 Atl. 5 L.R.A.(N.S.) 1105. 
140, 39 A. S. R. 626, 19 LJl.A. 456. 8. Snead, etc., Iron Works v, Mer- 

7. Milske v. Steiner Mantel Co., 103 chants' L. & T. Co., 225 HI. 442, 80 
Md. 235, 63 Atl. 671, 115 A. S. R. 354, N. E. 237, 9 LJR.A.(N.S.) 1007. 
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conflict between or an inconsistency in the provisions of a building 
contract and the provisions of the plans and specifications, the positive 
language of the contract should prevail.* 

254. Contractor's Liability under Construction Contract. — ^The 
principles which govern the rights and liabilities of a contract in case 
of the destruction of a building in the course of erection ^® do not 
apply where the structure is destroyed or injured after completion. 
In the absence of special provisions in the contract, the contractor's 
obligation is ended upon the completion of the structure in accord- 
ance with the terms of the contract. Therefore, he is not liable in 
case the structure is subsequently damaged by the action of the ele- 
ments or because of the nature of the soil.*^ Where the contractor 
has performed his work according to the terms of his agreement and 
has fulfilled his contract by finishing the structure, terminating his 
relation as contractor, after which tiie house is destroyed by some 
accident or calamity, or falls from some defect or weakness in the 
structure, or fault of the soil, the contractor is not liable, because he 
does not guarantee the sufficiency of the specifications, but only the 
skill with which he performs his work and the soundness of the ma- 
terial used therein.^' However, a contractor who, in building a 
house, departs from the specifications embodied in his contract is 
liable to the owner for an inherent weakness in the building, by which 
an accident occurs after it is accepted and possession taken.*' The 
contractor is, moreover, liable as a matter of law, if the foundation 
of a house cracks so as to leak and crumble immediately after its 
completion, whereas if it had been properly constructed it would have 
done neither. 1* But there is authority to the effect that if there is 
a latent defect in bricks sold, caused by unfit clay, and not discover- 
able by the exercise of care and skill in inspecting them 8ifter they 
are manufactured, and a contractor, in good faith and without knowl- 
edge of the defect, buys the bricks and uses them in constructing a 
building, which is accepted by the owner, the contractor is without 
fault, though the defect in the bricks is subsequently developed by 
their exposure to the weather. The contractor is not, therefore, an- 
swerable to the owner for the latent defect, and the owner cannot re- 
coup against him the amount of damage to the building caused by 
such defect.** 

9. Cmthers v. Donahue, 85 Conn. 106 S. W. 876, 130 A. S. R. 803, 22 
629, 84 Atl. 322, Ann. Cas. 1913C 221 L.R.A.(N.S.) 364. 

and note. 18. Curtin v. Somerset, 140 Pa. St. 

10. See infra, par. 356, 378. 70, 21 Atl. 244, 23 A. S. R. 220, 12 

11. Duncan v. Cordley, 199 Mass. LJt.A. 322. 

299, 85 N. E. 160, 17 L.R.A.(N.S.) 14. Nance v. Patterson Bide. Co., 
697 and note. 140 Ky. 564, 131 S. W. 484, 140 A. 

12. Lonergan v. San Antonio L. & S. R. 398. 

T. Co., 101 Tex. 63, 104 S. W. 1061, 15. Wisconsin Red Pressed Brick 
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255. Owner's Liability under Construction Contract — ^A property 
owner is not bound as guarantor of the sufficiency of the specifications 
for the erection of a building as a legal consequence of submitting 
them for bids on the work and entering into the contract. If there 
is any such obligation on his part, it must be found in the language of 
the contract. A guaranty by the property owner of the sufficiency 
of the plans on which he contracts for the erection of a building can- 
not be derived from provisions in the contract giving the architect 
supervision and control of the work. Nor does a property owner 
contracting for the construction of a building guarantee tie suffi- 
ciency of the plans by a clause in the contract tihat he is bound by 
the acts of the architect as to the sufficiency of the design, material, 
and workmanship, where it is used in connection with provisions for 
changes in design and materials from the original plan.** A pro- 
vision in a building contract that where there are different contract- 
ors employed on the work, each shall be responsible to the other for 
damages to work or persons or for loss caused by neglect or by failure 
to finish work at the proper time, precludes the contractor from main- 
taining an action against the owner for damage claimed to be due 
to the negligence of Sie other contractors. Moreover, if a building con- 
tract provides that each contractor shall be responsible to the other 
for damage or for loss caused by neglect or by failure to finish work at 
the proper time, a payment by the owner of a part of a claim for such 
damage cannot be regarded as an implied promise to dischai'ge the 
remainder, or as a waiver of the protection of the provision.*' Where 
at the time of a payment to a building contractor, under a building 
loan agreement between the owner of the premises to be improved and 
a third person, the owner consents that the lender shall retain a com- 
mission, and also the amount paid for insurance and attorney's fees, 
out of the payment, such items are properly chargeable against the 
owner and in favor of the lender on a subsequent accounting between 
the parties; but the owner is not properly chargeable, on such ac- 
counting, wiih the amount of an advance payment made by the lender 
to the contractor without his knowledge or consent.*^ 

256. Contract with Architect. — ^The legal effect of architects' con- 
tracts has been treated elsewhere.** The subject need not be further 
adverted to except to point out the difficulties that have arisen from 
provisions in building contracts that certain matters arising in carry- 
ing out the contract are to be determined by the architect employed 
by the owner to supervise the work. It is apparent that under such 

Co. V. Hood, 67 Minn. 329, 69 N. W. 17. Bannon v. Jackson, 121 Tenn. 

1091, 64 A. S. R. 418. 381, 117 S. W. 504, 130 A. S. R. 778, 

16. Lonergan v. San Antonio L. & 17 Ann. Cas. 77. 

T. Co., 101 Tex. 63, 104 S. W. 1061, 18. Tice v. Moore, 82 Conn. 244, 73 

106 S. W. 876, 130 A. S. R. 803, 22 Atl. 133, 17 Ann. Cas. 113. 

LJIJL(N.S.) 364. 19. See Architects. 
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a provision the architect acts in a dual capacity. In his capacity as 
employee he impliedly undertakes to exercise ordinary care and skill ; 
in his capacity as quasi-arbitrator he does not impliedly undertake to 
do so. The question that arises is whether with respect to matters 
which under the contract between the owner and the builder are to be 
decided by the architect he is immune from liability for negligence 
in the exercise of his honest judgment On the one hand, there is 
authority to the effect that although he may not be an arbitrator in 
the strict sense of the term, he is in the position of a person who 
exercises functions of a judicial character between two persons and is 
therefore not liable to an action in respect of what he does in the 
exercise of those functions. On the other hand, there is authority 
to the effect that he is not absolved from the usual obligations at- 
taching to his contract with the owner by the fact that under another 
contract between the owner and the builder certain matters are left to 
his determination.*® It has been suggested that even under the first 
view, a different principle may come in with regard to oral advice or 
statements to his employer. In making them the architect is or may 
be found to be rendering a purely partisan service under his contract, 
and, if he is, then he is bound to show reasonable care and reasonable 
professional judgment. As a consequence of his contract of employ- 
ment, the law throws the risk of his statements upon him at an earlier 
point than it would do otherwise. But for the contract he would not 
be liable for statements, unless fraudulent, or for advice, unless dis- 
honest. Under the contract, negligently erroneous statements and 
imprudent advice become torts, on the same principle that under a 
warranty an erroneous statement was a deceit by the old common law, 
without even negligence. Moreover, whatever may be the view of an 
architect's position in giving a certificate, it seems that no one would 
doubt that a fraudulent combination with the builder to give a false 
certificate, if followed by payment on the faith of the representation, 
would be the basis of a good cause of action.^ 

257. Printing and Publishing. — ^In a contract to print books there 
is an implied promise that the work is to be done in a skilful and 
workmanlike manner.* Similarly, in printing an advertisement the 
proprietor of a newspaper must exercise the degree of care and dili- 
gence which the employer has the right to rely upon.* Likewise, 
where a person for whom cards are to be printed subject to hia 
acceptance of finished proof, approves the sample proof and directs 
the printing to be done, he is liable for the price agreed on, not- 
withstanding the fact that after completion of the work there is dis- 

20. Notes: 42 L.R.A.(N.S.) 282, 2. Gould v. Banks, 8 Wend. (N. Y.) 
283; Ann. Cas. 1913E 653-655. 662, 24 Am. Dec. 90. ! 

1. Corey v. Eastman, 166 Mass. 279, 3. Jackson v. Adams, 9 Mass. 484, 
44 N. E. 217, 55 A. S. R. 401. 6 Am. Dec. 94. I 
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covered an error in the sample proof, which, having been overlooked 
by him as well as by the printer, has been perpetuated in the cards.* 
However, a stipulation in an agreement between a lithographer and 
his customer that the finished work is to be equal to the proof 
excludes from the former what was not on the proof. Consequently 
the lithographer has no right to add to the finished work his own 
name for advertising purposes, even though the advertisement does 
not appreciably diminish the artistic effectiveness or usefulness of 
the work and even though it is customary to make such an addition 
unless an agreement to the contrary is specifically made.* Under 
a contrstct to print or lithograph advertisements adapted exclusively 
to another's business, the advertisements become, when finished, 
the property of the person who contracted for them, and if 
they are burned before delivery to him he must bear the loss.* 
One who has contracted to print a number of uncopyrighted volumes 
which have previously been made public, is not thereby precluded 
from printing and selling on his own accoimt volumes containing 
the same literary matter. But with respect to manuscripts or other 
property intrusted to the printer, there is an implied agreement that 
they are not to be used for purposes other than those contemplated 
by the contract. For the purpose of printing copies to sell for his 
own benefit the printer has, therefore, no right to use such manu- 
scripts or other property without the consent of his employer.' Un- 
der a contract by one person to publish a book for another, the law 
implies an obligation on the part of the latter to furnish the manu- 
script for it.* 

258. Photography, Painting or Engraving. — ^A contract between 
a photographer and his customer includes, by implication, an agree- 
ment that the negative for which the customer sits shall be used only 
for the printing of such photographic portraits as he may order or 
authorize.* Although when a person submits himself, as a public 
character, to a photographer, for the taking of a negative and the 
making of photograph therefrom for the photographer, the negative 
and the right to make photographs from it belong to the photogra- 
pher, and he may perfect the exclusive right to make copies by copy- 
' right.** Likewise an engraver, who takes separate contracts to make 

4. GKles Lithograph, etc., Printing 8. Jones v. Gammel-Statesman Pub. 
Co. V. Chase, 149 Mass. 459, 21 N. E. Co., 100 Tex. 320, 99 S. W. 701, 8 
765, 14 A. S. R. 439, 4 L.R.A. 480. L.R.A.(N.S.) 1197. 

5. Harris v. Sharpless, 202 Pa. St. 9. Moore v. Rugg, 44 Minn. 28, 46 
243, 51 Atl. 965, 58 L.R.A. 214. N. W. 141, 20 A. S. R. 539, 9 L.R.A. 

6. Central Lithographing, etc., Co. 58. 

«. Moore, 75 Wis. 170, 43 N. W. 1124, Notes: 50 L.R.A. 397 et seq,; 7 
17 A. S. R. 186, 6 L.R.A. 788. L.R.A.(N.S.) 362 et seq.; 9 Ann. Cas. 

7. State V. State Journal Co., 75 1016. 

Neb. 275, 106 N. W. 434, 13 Ann. Cas. 10. Note: 9 Ann. Cas. 1017. 
254, 9 L.R.A.(N.S.) 174. 
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dies from photographs and to print pamphlets containing cuts from 
them, has no right to use them in pamphlets for advertising his own 
business, and, in case he does so, and the pamphlets are delivered to 
his employer by mistake, he can compel neither their return nor 
payment for them.** Similarly, an artist to whom is intrusted a 
photograph for the purpose of painting a portrait has no right to 
make an additional portrait from such photograph vdthout the con- 
sent of the customer.** Where the language of a contract between 
an ornamental sign painter and his customer indicates that the for- 
mer is to be allowed to use discretion wherever he is not positively 
instructed, and impliedly excludes anything or any arrangement 
which in his opinion would be unseemly or out of proportion, the 
place for the painting of particular words inserted by the customer on 
a design submitted by the painter would seem to be in the latter's 
discretion.*' 

259. Support and Education* — Contracts for support made by and 
in favor of persons of declining years with children or relatives, upon 
adequate consideration, should receive a liberal construction in favor 
of the obligees, and must be understood as entitling them to be com- 
fortably situated as well as to be supplied with adequate food, cloth- 
ing, and other necessaries. They should be allowed reasonable liberty 
in the choice of their situation and surroundings, and not compelled 
to remain under the roof and within the control of the parties whose 
pecuniary interest it is to be relieved of the burden at the earliest 
moment.** Moreover if an aged parent conveys his property to his 
son to secure support for himself during the remainder of his life, 
whether the agreement calls for support generally, or by paying to 
the grantor money or property in specific amounts at specified times, 
the contract must be construed to require personal performance by 
the grantee of the obligations incurred by him.** Ordinarily, the 
word "support" in a contract providing for support is not to be con- 
strued in a restricted sense. It comprehends a reasonable and com- 
fortable maintenance, suitable to the estate, the mode of living, and 
the habits of life of the person to be supported.** Although a con- 
tract for support may be interpreted to include medical services and 
medicine, the language of some contracts negatives such a construc- 
tion.*' An agreement to furnish a home for a woman about to marry, 

11. Levyean v. Clements, 175 Mass. 14. Tuttle v. Bur^tt, 53 Ohio St. 
376, 56 N. E. 735, 50 L.R.A. 397 and 198, 42 N. E. 1149, 53 A. S. R. 649, 30 
note. L.R.A. 214. 

12. King V. SherifEs, 129 Wis. 468, 15. Glocke v, Glocke, 113 Wis. 303, 
109 N. W. 656, 116 A. S. R. 967, 9 89 N. W. 118, 57 L.R.A. 458. 

Ann. Cas. 1013, 7 L.R.A.(N.S.) 362 16. WaU v. WUHams, 93 N. C. 327, 
and note. 53 Am. Rep. 458. 

18. Thoubboron v. Lewis, 43 Mich. 17. Grant v. Dabney, 19 Kan. 388, 
635, 5 N. W. 1082, 38 Am. Rep. 218. 27 Am. Rep. 125. 
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and her child, and to provide properly for her and the child in case 
the husband fails to do so, will extend to furnishing a home in which 
to live, and provisions and clothing, taking into account her ability 
to cook the food and do the necessary sewing, without regard to the 
kind of home and support which the husband would be expected to 
furnish considering his circumstances in life.*^ Under a contract by 
which a person expressly covenants to keep the infant daughter of an- 
oth^ in his own family, as one of his children, to provide her with 
suitable food, clothing, schooling, and medical attention should she re- 
quire it, and in case of her death to pay her funeral expenses, he has 
no legal right to confine her in the county asylum among the common 
paupers because she becomes insane. It is his duty, if he has no suit- 
able place to keep her, to prepare one.** But a contract to pay the 
expenses of another's education at a certain institution, which contem- 
plates payments for a certain number of years, does not bind the per- 
son who assumes the obligation to pay the expenses of an additional 
year, notwithstanding the fact that soon after the person for whose 
benefit the contract is made enters upon his course it is discovered 
that he cannot complete the course in the period originally contem- 
plated.«* 

260. Transfer of Property. — ^The decisions involving the construc- 
tion of contracts relating to the transfer of property are considered 
elsewhere.* Here will be noticed only certain decisions not clearly 
pertaining to other titles. A plain and unequivocal promise to con- 
vey land to a person. if he will go upon and improve it means to 
give the property absolutely, and to execute a deed therefor.' An 
agreement of husband and wife to convey by deed or will all their 
property, both real and personal, which they may own at the time 
of their death, will include all they own jointly or separately.' An 
assignee of a contract for the sale of real estate, who turns it over 
to others without formal assignment, so that they receive the benefit 
of the purchase,— especially if he participates therein himself, — ^is 
liable upon a covenant to pay his assignor a certain sum in case 
he sells such contract or completes the purchase.* An agreement 
on the exchange of stocks and securities, as to the valuation 
at which the exchange shall be made, does not constitute a contract 

18. Wright V, Wright, 114 la. 748, gages; Landlord and Tenant; Mobt- 

87 N. W. 709, 65 LJt.A. 261. gagbs; Sales; Vendor and Pub- 

10. Van Cleave i;. Clark, 118 Ind. chaser. 

61, 20 N. E. 527, 3 L.R.A. 519, over- 2. Burlingame v. Rowland, 77 Cal. 

ruled on another point in State v. 315, 19 Pac. 526, 1 L.R.A. 829. 

Wanstandley, 151 Ind. 495, 51 N. E. 8. Svanburg v. Fosseen, 75 Minn. 

1054. 350, 78 N. W. 4, 74 A. S. R. 490, 43 

20. In re Tonngerman, 136 la. 488, L.R.A. 427. 

114 N. W. 7, 15 Ann. Cas. 245. 4. Ferguson v. McBean, 91 Cal. 63, 

1. See BAHiMBNTs; Chattel Mort- 27 Pac. 518, 14 L.RA. 65. 
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that they are of the actual market value specified.* In a contract by 
which one agrees to buy out at a future date a certain business, and 
to buy all goods that the seller has on hand at that date at their in- 
voice price, provided their entire value is not above a certain amount, 
the insertion of a clause to the effect that the buyer shall be bound 
to take only such goods as he himself shall select will not relieve him 
of the obligation to take goods to the amount agreed upon, but simply 
gives him the right to choose the goods he will take to make up the 
quantity which he agreed to buy.* 

261. Contract in Restraint of Trade. — Contracts in restraint of 
trade have been viewed from different aspects. On the one hand, it 
has been declared that contracts in restraint of trade are not favored 
in law, and are not to be extended by construction beyond the fair 
and natural import of the language used. Since the law does not 
look with favor upon restrictions against a competition tending to 
monopoly, though upholding such contracts when not in general re- 
straint of trade, contracts restrictive of the right to engage in business 
of a particular kind and in a particular place will be strictly construed.' 
On the other hand, it has been pointed out that although the decisions 
upon the question turn primarily upon the construction of the lan- 
guage of the particular covenants involved, they appear to warrant 
the observation that such covenants are to be interpreted, so far as 
may be done, in the light of the purpose of the parties to provide 
against competition by the promisor,* and that in order to carry out 
such purpose the parties to such contracts must comply not only 
with the letter but with the spirit thereof as well.* The application 
of one or the other of these apparently conflicting principles may 
determine whether a breach has been committed of a particular con- 
tract in restraint of trade. Although the interpretation of various 
phases of such is discussed elsewhere in this article,** it may be pointed 
out that one who has refused to purchase all his supplies from a 
manufacturer unless forced to do so cannot be regarded as a customer, 
within the meaning of a contract between the manufacturer and a 
jobber that the latter shall not sell to, or interfere with, the custom- 
ers or trade of the manufacturer.** Moreover, a third person who 

5. RockefeUer v. Merritt, 76 Fed. ough Mills, 68 N. H. 216, 44 Atl. 300, 
909, 40 U. S. App. 666, 22 C. C. A. 73 A. S. R. 569. 

608, 35 L.R.A. 633. 8. Note: 28 L.R.A.(N.S.) 769. 

6. JacobsoD V. Sullivan, 152 Mass. 9. Siegel v, Marcus, 18 N. D. 214, 
480, 25 N. E. 973, 9 L.R.A. 508. 119 N. W. 358, 20 L.R.A.(N.S.) 769. 

7. Smith V. Webb, 176 Ala. 596, 58 10. See infra, par. 267, 282, 288, 
So. 913, 40 L.R.A.(N.S.) 1191; Steich- 379. 

en V, Fehleisen, 112 la. 612, 84 N. W. 11. Knickerbocker Ice Co. v. Gard- 
715, 51 L.R.A. 412; Bowers v. Whittle, iner Dairy Co., 107 Md. 556, 69 Atl. 
63 N. H. 147, 56 Am. Rep. 499; Sad- 405, 16 L.R.A.(N.S.) 746. 
dlery Hardware Mfg. Co. v, Hillsbor- 
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buys the plates, sheets, and copyright of a published work, cannot be 
considered as the successor in business of the publisher within the 
meaning of a contract by the publisher in procuring electrotype plates 
for it that they should be used only by the publisher "or his heirs 
or successors in business."^' 

262. Assumption of Another's Liabilities. — If one assumes the 
debts of a bank in consideration of a transfer to him of its assets, 
his obligation is not limited to the amount of its estimated liabilities. 
His undertaking includes the duty to meet the obligation of the bank 
as indorser upon a note which it has transferred for value to a third 
person.** Likewise, a purchaser of a warehouse and grain who agrees 
to assimie all contracts of the vendor growing out of the business, is 
liable on a receipt previously given by the vendor for grain, stipulat- 
ing that the grain should be delivered on demand or the money paid.** 
Some courts have, however, placed a stricter construction on such 
agreements. Thus it has been decided that an agreement by a pur- 
chaser of a retail stock of goods to assume and pay "the outstanding 
and open account'' held by a designated creditor does not include an 
indebtedness arising from promissory notes held by such creditor.** 
It has been declared, moreover, that the debts and liabilities of a 
newspaper would, in general business parlance, be construed to be 
such as created some legal or equitable right or lien upon the property, 
the types, presses, stock, etc., such as wages, sums due for paper and 
other materials and supplies, and the salaries of editors and writers, 
and that therefore a stipulation by the vendee of a newspapw to pay 
"all of the outstanding liabilities" of the paper, will not make the 
vendee, liable for the damages for libel subsequently recovered against 
the vendor, in a suit pending when the sale of the paper was made.** 

Parties 

263. Designation of Party. — One not engaged in a fraudulent or 
criminal purpose may enter into a contract under any name he may 
choose, and the act is binding upon him, and upon others.*' If a 
contract states distinctly that it is between two designated parties, the 
fact that another person's name appears at the end of the contract 
with that of the parties does not make it his contract.** A person 

12. Meyer v. Estes, 164 Mass. 457, 370, 116 N. W. 925, 22 L.R.A.(N.S.) 
41 N. E. 683, 32 L.R.A. 283. 492. 

18. Moore tj. Ouray First Nat. Bank, , I?- ferret v. King, 30 La. Ann. 
38 Colo. 336, 88 Pac. 385, 120 A. S. R. 1368, 31 Am. Rep. 240. 
120, 12 Ann. Cas. 268, 10 L.R.A. oi\?^i^T''i7i'T?f''S' a^ 
^N S ) 260 3 ' ^ ^' * ^^^ 

14. airdy t^ Blazer, 29 Ind. 226, jg. Shriner v. Craft, 166 Ala. 146, 
92 Am. Dec. 347. 51 g^. 884, 139 A. S. R. 19, 28 L.R.A. 

15. Kramer v. Gardner, 104 Minn. (N.S.) 450. 
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who is not named in or bound by the terms of a written contract 
cannot be rendered liable on it by parol evidence of an intention that 
he should be bound, where he was known to, and in direct communica- 
tion with, the obligee, when the contract was executed. Accordingly, 
an assignor of a contract for the purchase of land, who, when making 
the assignment, knows that another is to be equally interested with 
the assignee in the contract and does not have his name inserted in the 
assignment, cannot thereafter recover from him upon a covenant con- 
tained in such assignment on the part of the assignee.** 

264. Contract in Representative Capacity. — Contracts made in a 
representative capacity frequently require the determination of the 
question whether the representative bound himself personally. The 
determination of the liability of the signer depends upon the construc- 
tion of the written agreement, and, in accordance with the rule that 
the intention of the parties as derived from the instrument determines 
the construction of a contract, the weight of authority is to the effect 
that the liability of the signer is governed by the intention of the par- 
ties as thus derived from the instrument.'® Certainly when the inter- 
pretation of the agreement makes it doubtful in what capacity the 
parties contracted, their intention at the time furnishes the only sure 
criterion in fixing their liability.* There is little difficulty where the 
name of the principal is followed by the name of the representative 
separated by the word "by" or "per." In such case the representa- 
tive is not bound, and where the principal is a corporation the fact 
that the pronouns "we" and "our" are used in the contract do not 
indicate that the agent bound himself personally.* But in order to 
exempt the contracting party from personal liability, he must so 
contract as to bind those he claims to represent. Ordinarily the mere 
fact that a person adds to his signature words such as agent, trustee, 
treasurer or the like, without stating that he is contracting in behalf 
of another, are not regarded as preventing a personal obligation from 
attaching to the signer. In such case the appendix is merely, as the 
courts say, descriptio personse.^ This rule would seem to be especially 
applicable to contracts under seal.* Even a public officer who does 
not contract on behalf of the public is not relieved from liability by 
the mere addition of his official capacity after his signature.* By 

19. Ferguson v. McBean, 91 Cal. 63, W. 384, 41 Am. Rep. 118: Pumpelly v. 
^ Pac. 518, 14 LJtA. 66. Phelps, 40 N. Y. 59, 100 Am. Dec 463 

20. Note: 42 L.R.A.(N.S.) 3 et seq. and note; Gavazza v. Plmnmer, 53 

1. Sanborn v. Neal, 4 Minn. 126, 77 Wash. 14, 101 Pac. 370, 42 L.RA.. 
Am. Dec. 502. See also Executors (N.S.) 1 and note. See also Pbin- 
AKD Administrators. oipal and Agent. 

2. Thilmany v, Iowa Paper Bag Co., Note : 57 Am. Rep. 536. 

108 la. 357, 79 N. W. 261, 75 A. S. R. 4. Henderson «. Martin, 19 Ark. 

259. 477, 70 Am. Dec. 606. 

Note: 42 LJl.A.(N.S.) 3 et seq. 6. Murray v. Kennedy, 15 La. Ann. 

3. Wing V. GHck, 56 la. 473, 9 N. 385, 77 Am. Dec. 189. 
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many courts a distinction is, however, made in the case of such oflS- 
oers. It is said that they are not personally liable to a contract signed 
with a word indicating representative capacity in the absence of a 
clearly expressed intention to become liable individually. When a 
person known to be a pubUc officer contracts with reference to public 
matters committed to his charge, he is presumed to act in his oflScial 
capacity only, although the contract may not in terms allude to the 
character in which he acts, unless the officer by unmistakable lan- 
guage assumes a personal responsibility, or is guilty of fraud or mis- 
representation.* Thus, a sealed contract by persons describing them- 
selves 03 members of a township committee, and binding themselves 
and their successors in office, although signed by them as individuals, 
does not bind them individually.' But the rule as to public officers 
does not apply to members of a committee of a political meeting, ap- 
pointed to provide a free public dinner for the party. In such a case 
the usual presumption of credit is inverted; and, in the absence of evi- 
dence to the contrary, the vendor is supposed to have relied on the 
responsibility of the persons who gave the order.* However, even 
a private person who adds a word after his signature indicating rep- 
resentative capacity is not bound personally if the language used in 
the body of the agreement makes the contract that of the principal.* 
265. Relation between Parties. — ^The relation ordinarily created 
by a contract is that of promisor and promisee, obligor and obligee, or 
debtor and creditor. If a relation of trust is created by a contract, 
and in view of that relation a confidence is reposed a fiduciary rela- 
tion may be said to exist. In most contracts of hire a special confi- 
dence is reposed in each other by the parties, but more than this is 
required to establish fiduciary relations. The consent, either ex- 
pressed or implied, of the trustee to assume that relation, is necessary 
in all cases in order to raise a fiduciary relation from contracts en- 
tered into by him.^* A construction company becomes a subcontract- 
or, and not an original contractor with a railroad company, when, 
with full knowledge that a contract company is unable to complete 
the work, it agrees with it to do so for an agreed sum in cash and 
bonds, with a provision that it shall have a "subcontractor's lien," al- 
though the railroad company has consented to the subletting of the 
contract and that the construction company shall have a contractor's 
lien.ii 

6. Henderson v. Martin, 19 Ark. (Pa.) 67, 40 Am. Dec. 540. 

477, 70 Am. Dec. 606; Sanborn v. Neal, 9.. Note: 42 LJl.A.(N.S.) 6 et seq. 

4 Minn. 126, 77 Am. Dec. 502. 10. State v. State Journal Co., 75 

Note: 42 LJRA.(N.S.) 9. See also Neb. 275, 106 N. W. 434, 13 Ann. Cas. 

Public Offioers. 254, 9 LJt.A.(N.S.) 174. See also 

7. Knight V. Clark, 48 N. J. L. 22, Trusts. 

2 Atl. 780, 57 Am. Rep. 534. 11. Richmond, etc, Const. Co. v. 

8. Eichbaum t;. Irons, 6 Watts & S. Richmond, etc., R. Co., 68 Fed. 105, 31 
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266. Joint and Several Contracts Generally. — ^In some jurisdic- 
tions the rule prevails that an obligation in solido will never be pre- 
sumed.*' But the general rule is that an obligation entered into by 
more than one person is presumed to be joint, and that a several re- 
sponsibility will not arise except by words of severance.*' In other 
words, an obligation undertaken by two is presumably joint, in the 
absence of express words to render it joint and several,** or a statute 
declaring every contract, though joint in its terms, to be several as 
well as joint.** One of the rules for determining whether a contract 
is joint is whether the interest of the parties in the subject-matter is 
joint.** Thus, where two persons, who are responsible under a con- 
tract for the doing of certain work, are joint actors with respect to 
such work, one acting in the other's absence, a promise by one made 
with respect to such work is a joint promise.*' When several dine 
together at a tavern, each is liable for the bill. But they are liable 
jointly and not severally, for though only one should order, those who 
approve of it become parties, except where credit is given to one to 
the exclusion of those who happen to be his guests.** The use of the 
pronoun "we" usually creates a joint obligation,** although, despite 
the use of that word, the language of some contracts permits of a con- 
struction that the parties were intended to be bound severally as well 
as jointly,*^ or severally merely.* However, where it appears from 
the language of the contract that the parties of the second part bound 
themselves jointly to pay for the building of a particular thing such 
as a ship, the fact that words indicative of the proportional part of the 
ship which each of such parties was to take were set against the name 
of each does not change the construction of the contract, or in any 
way aflfect their joint liability. Such words do not sufficiently show 
an intention to limit the liability of each of such parties to his pro- 
portion of the ship, and so far as the opposite party is concerned 
cannot therefore control the general language used in the contract. 
Such words may, like the word ''surety" or "sureties" appended to 
some of the signatures upon a note, serve to show the relations sub- 
sisting between the parties of the second part of the contract; but 

U. S. App. 704, 15 C. C. A. 289, 34 42 S. W. 15, 43 L.R.A. 161. 

LJEI.A. 625. 16. Streichen v. Fehleisen, 112 la. 

12. New Orleans v. Ripley, 5 La. 612, 84 N. W. 715, 51 L.R.A. 412. 

120, 25 Am. Dec. 175. 17. Munroe v. Perkins, 9 Pick. 

18. Meyer i?. Estes, 164 Mass. 457, (Mass.) 298, 20 Am. Dec. 475. 

41 N. E. 683, 32 L.R.A. 283; Trenton 18. Eichbaum v. Irons, 6 Watts & 

Potteries Co. v. Oliphant, 58 N. J. Eq. S. (Pa.) 67, 40 Am. Dec. 540. 

507, 43 Ati. 723, 78 A. S. R. 612, 46 19. New Orleans v. Ripley, 5 La. 

LJI.A. 255. 120, 25 Am. Dec. 175. 

14. Turley v. Thomas, 31 Nev. 181, 20. Trenton Potteries Co. v. Oli- 
101 Pac. 568, 135 A. S. R. 667. phant, 58 N. J. Eq. 507, 43 Atl. 723, 

Note: 2 Am. Dec. 115. 78 A. S. R. 612, 46 L.R.A. 255. 

15. Sully V. Campbell, 99 Tenn. 434, 1. See Subscriptions. 
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ihey cannot be permitted to subvert or even modify the unambiguous 
terms of the contract, as made by the parties themselves.' If an in- 
strument worded in the singular is executed by several, the obligation 
is a joint and several one.' 

267. Partnership Contract Not to Engage in Business as Joint or 
Several. — ^In view of the fact that contracts in restraint of trade are 
not favored and are therefore construed strictly, the conclusion has 
been reached by some courts that a contract by which a partnership 
making a sale of its business binds itself by the partnership name not 
to re-engage in such business for a certain period within the same 
place, though signed by the individual partners, does not preclude 
them from again re-engaging in such business as individuals.* But 
the weight of authority seems to support the opposite view.* To say 
that there could be no violation of liie covenant except by the joint 
acts of the partners as and in their character of partners would seem 
at once to deprive the covenantee of all substantial benefit and protec- 
tion of the covenant, by reason of the easy manner in which it could 
be evaded. The substtmce of the covenant ought not to be sacrificed 
to a dry technicality without reason, as would certainly be the case 
if one or both of the partners could engage in business separately 
without incurring liability under the covenant.* 

268. Liability under Joint Contract — It is an incident of every 
joint contract, that all are bound to its performance. Each and every 
one of the contractors stipulates that the contract shall be performed 
by all. They become sureties for one another for the performance 
of the thing contracted to be done.' Thus under a contract by two 
firms for the purchase of electrotype plates to be used in a publication 
in which they are jointly interested, which contract is in form joint 
and provides that they will be responsible for any and all wrong use 
of said electrotypes, one firm which sells all its interest to the other may 
be held for damages caused by a breach of the contract by the other 
after the sale.' Likewise where several persons are jointly indebted, 
and one of them pays his specific share of the debt, and it is received 
and receipted for by the creditor as such, such payment will not exon- 
erate the party paying from his liability for lie residue of the debt. 
Such receipt, not being under seal, is neither a severance of the in- 

2. Ripley v. Crocker, 47 Me. 370, 74 W. 800, 97 A. S. R. 914, 62 L.R.A. 
Am. Dec 491. 962. 

3. Note: 2 Am. Dec. 115. 6. Love v. Stidham, 18 App. Cas. 

4. Streiehen v. Fehleisen, 112 la. (D. C.) 306, 53 LJEI.A. 397. 

612, 84 N. W. 715, 51 L.R.A. 412. 7. Love v. Stidham. 18 App. Cas. 

5. Love V. Stidham, 18 App. Cas. (D. C.) 306, 53 L.R.A. 397; AUin v. 
(D. C.) 306, 53 LJRA. 397; Trenton Shadbume, 1 Dana (Ky.) 68, 25 Am. 
Potteries Co. v. Oliphant, 58 N. J. Dec. 121; O'Brien v. Bound, 2 Spears 
Eq. 507, 43 Atl. 723, 78 A. S. R. 612, L. (S. C.) 495, 42 Am. Dec. 384. 

46 L.R.A. 255; Raymond v, Yarring- 8. Meyer v. Estes, 164 Mass. 457, 41 
ton, 96 Tex. 443, 72 S. W. 580, 73 S. N. E. 683, 32 L.R.A. 283. 
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debtedness nor an effectual release ; and notwithstanding such receipt^ 
the parties to the contract will remain jointly bound to the extent of 
what id unpaid, in the same manner as if no such specific payment had 
been made.* Moreover, the fact that two parties are jointly bound 
under a contract does not prevent one of them from binding himself 
separately by a subsequent contract in reference to the same subject- 
matter.*^ 

269. Effect of Death of Joint Contractor. — A joint contract to em- 
ploy another is not ended necessarily by the death of one of the con- 
tractors, and there is no universal necessity that death should have a 
greater effect when the joint contractors are partners.** Whether a 
contract is of such a character as to require the personal service of all 
the joint contractors in its performance and to be terminated by the 
death of one of them is to be determined by a construction of the con- 
tract itself, and depends upon the intention of the parties. The ques- 
tion is not whether the rights and obligations of the contract devolve 
upon an administrator, but whether they survive to and against the 
surviving joint contractors. The general rule is, that upon the death 
of one of several joint contractors before complete performance of the 
contract, the survivors are bound by the obligations of the contract 
and entitled to its benefit.** At common law the estate of a deceased 
joint contractor was not liable to the obligee in the joint contract ex- 
cept in case of the insolvency of the surviving joint obligor. In the 
latter case the obligee had the right to proceed in equity against the 
administrators of the deceased joint obligor unless the latter was 
merely a surety. Otherwise, he must proceed against the solvent sur- 
viving obligor at law. In such case, the survivor could compel the 
estate of the deceased joint obligor to contribute after the debt was 
collected from or paid by him. In case of his insolvency, the obligee 
in the joint contract could bring his action in equity against the ad- 
ministrators of the deceased joint obligor. The courts of some juris- 
dictions no longer follow the old common law rule making the sol- 
vent surviving joint obligor alone liable to the obligee in the joint 
'contract. They permit the action to be brought against the adminis- 
trators in the first instance, regardless of whether the survivor is sol- 
vent. In other jurisdictions it is expressly provided by statute that 
if one of several joint contractors dies, his estate may be charged as 
if the contract had been joint and several, that is, by an action against 
the personal representative alone. There are statutes expressly author- 
izing an action to be brought against the survivors and the personal 

9. Ripley v. Crooker, 47 Me. 370, 74 43 N. E. 1031, 65 A. S. R. 375, 32 
Am. Dec. 491. LJI.A. 620. 

10. Journey v. Hunt, 1 N. J. L. 235, 12. Babcock v. Farwell, 245 HI. 14, 
1 Am. Dec. 202. 91 N. E. 683, 137 A. S. R. 284, 19 Ann. 

11. Hughes V. Gross, 166 Mass. 61, Cas. 74. 
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representatives of the deceased joint contractor. In still others this 
may be done under statutes removing the objection to the joinder of 
legal and equitable causes of action.*' 

270. Who May Enforce Contract. — Contracts do not as a rule con- 
fer rights on any one but the parties thereto. This is especially true 
with respect to contracts under seal.** In every contract a promise to 
pay or deliver property without naming the person to whom the pay- 
ment is to be made^ is a promise to pay to the person with whom the 
contract is made, his name being imderstood and supplied in constru- 
ing the contract.*^ In order to enable one to enforce an obligation 
there must exist between him and the obligee what is known in law as 
privity.** It has been said that he alone to whom a promise is made, 
or in whom its legal interest is vested, can enforce performance or 
complain of its breach.*' Privity may be implied by law between the 
promisor and the person to whom the consideration belongs, even 
though the latter is not a party to the contract. An action for 
breach of contract may be brought by the person from whom the 
consideration moved,*' although it has been said that a man cannot 
be made debtor to any indefinite number, with whom he never con- 
tracted, by their making arrangements with one with whom he has 
contracted to deliver property on his contract.** If the contract does 
not state in e:q)ress terms to whom the promise is made, the law de- 
clares that it is made to the person from whom proceeded the con- 
sideration by which it is supported.** But unless the third person is 
the one who furnished the consideration for the promise he cannot en- 
force the contract or avail himself of it as a defense.* Thus, in the 
absence of statutes governing the subject, a property owner who has 
made a contract for the furnishing of materials and the erection of 
a structure upon his property is not personally liable for materials 
sold to the contractor for use in the structure or for labor furnished 
in its erection.* A third person cannot maintain an action upon a 

18. Chadwick v. Hopkins, 4 Wyo. Times L. Rep. 652, 53 W. R. 138, 91 

379, 34 Pac. 899, 62 A. S. R. 38. L. T. N. S. 678, 3 British Rul. Cas. 

Note: 68 Am. Dec. 761 et aeq. 292. 

14. Case v. Case, 203 N. Y. 263, 96 19. Roesman v. Townsend, 17 Wis. 

N. E. 440, Ann. Cas. 1913B 311 and 95, 84 Am. Dec. 733. 

note. 20. Baxter v. Camp. 71 Conn. 245, 

16. Tattle v. Catlin, 1 D. Chip. 41 Atl. 803, 71 A. S. R. 169, 42 L.R.A. 

(Vt.) 366, 12 Am. Dec. 691. 514. 

16. Hills V. Snell, 104 Mass. 173, 6 1. Rogers v. Union Stone Co., 130 

Am. Rep. 216; Milton v. Story, 11 Vt. Mass. 581, 39 Am. Rep. 478; Marston 

101, 34 Am. Dec. 671. v. Bigelow, 150 Mass. 45, 22 N. E. 71, 

11, Commercial Bank v. French, 21 5 L.R.A. 43; Blymire v. Boistle, 6 

Pick. (Mass.) 486, 32 Am. Dec. 280; Watts. (Pa.) 182, 31 Am. Dec. 458. 

Hall V. Huntoon, 17 Vt. 244, 44 Am. 2. Fleming v. Greener, 173 Ind. 260, 

Dec. 332. 90 N. E. 72, 73, 140 A. S. R. 254, 21 

18. McGruther v. Pitcher, [1904] 2 Ann. Cas. 959 ; Volker-Scowcrof t Lum- 

Ch. 306, 73 L. J. Ch. N. S. 653, 20 ber Co. v. Vance, 36 Utah 348, 103 
R. C. L. VoL VI.— 56. 881 
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simple contract merely because he would receive a benefit from its per- 
formance.* Nor does the fact that he is injured by the breach of the 
contract entitle him to maintain an action therefor. In other words, 
the mere fact that the party sought to be charged has broken his 
contract with the other party thereto is not of itself sufficient to 
render him liable for consequential damages to a stranger to that 
contract. It is the absence of privity that prevents the maintenance 
by a third person of an action for damages resulting from a breach 
of the contract. Back of the doctrine of privity appear to be consider- 
ations of policy. It is said that to hold that such actions could be 
maintained would not only lead to endless complications, in follow- 
ing out cause and effect, but would restrict and embarrass the right to 
make contracts by burdening them with obligations and liabiUties to 
others, which parties would not voluntarily assume. The object of 
parties in inserting in their contracts specific undertakings with 
respect to the work to be done is to create an obligation inter sese. 
These engagements and undertakings must necessarily be subject to 
modifications and waiver by the contracting parties. If third per- 
sons can acquire a right in a contract, in the nature of a duty to have 
it performed as contracted for, the parties will be deprived of control 
over their own contracts.* Of course, a duty with respect to things 
which are the subject of a contract, or which are delivered thereun- 
der, may exist towards persons other than the contracting parties. 
But the liability to third persons who are injured thereby is based 
not on the nonperformance of a contractual obUgation, but on the 
breach of a duty imposed by law.* 

271. Contract for Benefit of Third Person Generally. — ^A subject 
that has been frequently discussed is whether the rule that a third 
person cannot enforce a contract should be applied to cases in which 
the promise is made for the benefit of such third person. This ques- 
tion may arise in cases where the beneficiary furnished the consider- 

Pac. 970, Ann. Cas. 1912A 124, 24 15 S. W. 1112, 24 A. S. R. 333, 12 

L.R.A.(N.S.) 321 and note. LJI.A. 746; Heizer v. Kingsland, etc., 

3. Baxter v. Camp, 71 Conn. 245, Mfg. Co., 110 Mo. 605, 19 S. W. 630, 
41 Atl. 803, 71 A. S. R. 169, 42 L.R.A. 33 A. S. R. 482, 15 L.R.A. 821; St. 
514. But see infra, par. 271. Louis v. G. H. Wright Contracting Co., 

4. Buckley v. Gray, 110 Cal. 339, 42 202 Mo. 451, 101 S. W. 6, 119 A. S. 
Pac. 900, 52 A. S. R. 88, 31 L.R.A. R. 810; Eaton v, Fairburg Water- 
862; Fowler v. Athens City Water- works Co., 37 Neb. 546, 56 N. W. 
Works Co., 83 Qa. 219, 9 S. E. 673, 201, 40 A. S. R. 510, 21 L.R.A. 653; 
20 A. S. R. 313; Allen & Currey Mfg. Lorillard v. Clyde, 122 N. Y. 498, 25 
Co. V. Shreveport Waterworks Co., N. E. 917, 10 L.R.A. 113; Curtin v. 
113 La. 1091, 37 So. 980, 104 A. S. R. Somerset, 140 Pa. St. 70, 21 Ati. 244, 
525, 2 Ann. Cas. 471, 68 L.R.A. 650; 23 A. S. R. 220, 12 L.R.A. 322; Law- 
O'Brien V. American Bridge Co., 110 ton v. Waite, 103 Wis. 244, 79 N. W. 
Minn. 364, 125 N. W. 1012, 136 A. S. 321, 45 L.R.A. 616. 

R. 503, 32 L.R.A.(N.S.) 980; Roddy 6. See Negligence; Torts. 
V. Missouri Pac. R. Co., 104 Mo. 234, 
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ation of the contract, as well as in cases where the consideration was 
furnished by the promisee. That a beneficiary who furnishes the 
consideration may enforce the contract there would seem to be no 
doubt. This right can be sustained either on the ground that the 
promisee acted as agent for the beneficiary, or on the theory that the 
consideration draws the promise to it.* As to the rights of a bene- 
ficiary who is not a party to the contract or the consideration, there 
is diversity of opinion. In the earlier English decisions contradictory 
opinions were expressed as to whether the rule that a third person can- 
not enforce a contract should be applied to such a case.' One of the 
mooted questions related to the effect of consanguineous relation- 
ship between the promisee and the beneficiary. Aside from this 
phase of the subject, which will be adverted to presently,* the rule 
in England may be said to be that notwithstanding the fact that a 
contract may have been intended for the benefit of a third person, 
he cannot enforce the promise if he is a stranger both to the contract 
and the consideration, unless the contract is of such a nature as to 
constitute the promisor a trustee for the benefit of such third person. 
The English rule has been adopted by the courts of a number of 
jurisdictions which have declared that a promise made by one person 
to another for the benefit of a third, who is a stranger to the con- 
sideration, cannot be enforced by the latter. In these jurisdictions 
exceptions are of course recognized in cases in which the promisee 
may be considered a trustee for the benefit of the third person, or 
where, upon the latter's assent, the transaction amounts to a nova- 
tion.* Some courts which had approved a rule to the effect that gen- 
erally he for whose interest a promise is made may maintain an 
action upon it although the promise be made to another and not to 
him,^* have subsequently declared that the general rule of law is 
that a person who is not a party to a simple contract, and from whom 
no consideration moves, cannot sue on the contract, and that, conse- 
quently, a promise made by one person to another, for the benefit of a 
third person who is a stranger to the consideration, will not support 

6. Machias Hotel Co. v. Coyle, 35 57 N. W. 103, 39 A. S. R. 528 and 
Me. 405, 58 Am. Dec. 712; Gorrell v. note; Butterfield v. Hartshorn, 7 N. H. 
Greensboro Water Supply Co., 124 N. 345, 26 Am. Dec. 741; Hall v, Hun- 
C. 328, 32 S. E. 720, 70 A. S. R. 598, toon, 17 Vt. 244, 44 Am. Dec. 332; 
46 L.R.A. 513; Smith u. Plummer, 5 Ross v. Milne, 12 Leigh. (Va.) 204, 37 
Whart. (Pa.) 89, 34 Am. Dec. 530; Am. Dec. 646; Lloyd's v. Harper, 16 
Edmundson v. Penny, 1 Pa. St. 334, Ch. D. 290, 50 L. J. Ch. 140, 1 Eng. 
44 Am. Dec. 137; Ross v. Milne, 12 Rul. Cas. 686; In re Empress Engi- 
Leigh. (Va.) 204, 37 Am. Dec. 646. neering Co., 16 Ch. D. 125, 1 Eng. Rul. 

7. Barker v, Bucklin, 2 Denio (N. Cas. 699 and note. 

Y.) 45, 43 Am. Dec. 726. Notes: 12 Am. Dec. 693; 71 A. S. 

Note: 25 L.RAl. 279. R. 176-182. 

8. See infra, par. 278. 10. Arnold r. Lyman, 17 Mass. 400, 

9. Linneman v, Moross, 98 Mich. 178, 9 Am. Dec. 154. 
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an action by the latter.** But in a great majority of jurisdictions a 
contrary rule prevails. Stated in general terms, and leaving out of 
view the limitations recognized in various jurisdictions, the rule is 
that a third person may enforce a promise made for his benefit even 
though he is a stranger both to the contract and to the consideration. 
In other words, it is not necessary that any consideration move from 
the third party ; it is enough if there is a suflBcieht consideration be- 
tween the parties who maJce the agreement for the benefit of the 
third party. This doctrine, originally an exception to the rule that no 
claim can be sued upon contractually unless it is a contract between 
the parties to the suit, has become so general and far reaching in its 
consequences as to have ceased to be simply an exception, but is rec- 
ognized, within certain limitations, as an affirmative rule.*' This rule 

11. Exchange Bank of St. Louis v. Lonis v. G. H. Wright Contracting Co., 
Rice, 107 Mass. 37, 9 Am. Rep. 1; 202 Mo. 451, 101 S. W. 6, 119 A. S. 
Rogers v. Union Stone Co., 130 Mass. R. 810; Eaton v, Fairhury Water- 
581, 39 Am. Rep. 478; Marston v. Works Co., 37 Neb. 546, 56 N. W. 201, 
Bigelow, 150 Mass. 45, 22 N. E. 71, 5 40 A. S. R. 510, 21 L.R.A. 653; Paint- 
L.R.A. 43. er v. Kaiser, 27 Nev. 421, 76 Pac. 747, 

12. Dean v. Walker, 107 HI. 540, 103 A. S. R. 772, 1 Ann. Cas. 765, 65 
47 Am. Rep. 467; Davis v. Calloway, L.R.A. 672; Holt v. United Security 
30 Ind. 112, 95 Am. Dec. 671; Rans- Life Ins. Co., 76 N. J. L. 585, 72 Atl. 
del V. Moore, 153 Ind. 393, 53 N. E. 301, 21 L.R.A.(N.S.) 691; Schemer- 
767, 53 LJi.A. 753; Zimmerman v. Ze- born v. Vanderbeyden, 1 Johns. (N. 
hendner, 164 Ind. 466, 73 N. E. 920, 3 Y.) 139, 3 Am. Dec. 304 and note, 
Ann. Cas. 655; McCoy v. McCoy, 32 overruled on another point in McCrea 
Ind. App. 38, 69 N. E. 193, 102 A. S. v. Purmont, 16 Wend. (N. Y.) 460, 
R. 223; Burton v. Larkin, 36 Kan. 246, 30 Am. Dec. 103; Barker v. Bucklin, 
13 Pac. 398, 59 Am. Rep. 541; West 2 Denio (N. Y.) 45, 43 Am. Dec. 
V. Western Union Tel. Co., 39 Kan. 726; Barker v. Bradley, 42 N. Y. 
93, 17 Pac. 807, 7 A. S. R. 530; Allen 316, 1 Am. Rep. 521; Todd v. Weber, 
ft. Thomas, 3 Met. (Ky.) 198. 77 Am. 95 N. Y. 181, 47 Am. Rep. 20- Bu- 
Dec. 169; Paducab Lumber Cfo* v. Pa- chanan v. Tilden, 158 N. Y. 109, 52 
ducah Water Supply Co., 89 Ky. 340, N. E. 724, 70 A. S. R. 454, 44 
12 S. W. 554, 13 S. W. 249, 25 A. S. L.R.A. 170; Cox v. Skeen, 24 N. C. 
R. 536, 7 LJI.A. 77; Dearborn v. 220, 38 Am. Dec. 601; Gorrell v. 
Parks, 5 Greenl. (Me.) 81, 17 Am. Greensboro Water Supply Co., 124 
Dec. 206; Coates v. Pennsylvania Fire N. C. 328, 32 S. E. 720, 70 A. S. R. 
Ins. Co. of Philadelphia, 58 Md. 172, 598, 46 LJIA. 513; Kelly v. Evans, 
42 Am. Rep. 327; Jefferson v. Asch, 3 Pen. & W. (Pa.) 387, 24 Am. Dec 
53 Minn. 446, 55 N.W. 604, 39 A. S. 325; Hind v. Holdsbip, 2 WatU 
R. 618, 25L.R.A.257andnote;Maxcy (Pa.) 104, 26 Am. Dec. 107; Brown 
V. New Hampshire Fire Ins. Co., 54 v. O'Brien, 1 Rich. L. (S. C.) 268, 
Minn. 272, 55 N. W. 1130, 40 A. S. 44 Am. Dec. 254; McCarty v. Ble- 
R. 325; Robbins v. Ayres, 10 Mo. 538, vins, 5 Yerg. (Tenn.) 195, 26 Am. 
47 Am. Dec. 125, overruled on an- Dec. 262; Ruohs v. Traders' Fire 
other point in Rogers v. Gosnell, 51 Ins. Co., Ill Tenn. 405, 78 S. W. 85, 
Mo. 466; Howsmon t?. Trenton Water 102 A. S. B. 790; McCown v. 
Co., 119 Mo. 304, 24 S. W. 784, 41 Sehrimpf, 21 Tex. 22, 73 Am. Dec. 
A. S. R. 654, 23 L.R.A. 146; St. 221 ; Brown «. Markland, 16 Utah 360, 
Louis V. Von Phul, 133 Mo. 561, 52 Pac. 597, 67 A. S. R. 629; Twee- 
34 S. W. 843, 54 A. S. R. 695; St. dale i;. Tweedale, 116 Wis. 517, 93 N. 
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has been embodied in the statutes of some jurisdictions.^' In others 
it appears to be based on statutory provisions that actions shall 
be maintained in the name of the real party in interest.^^ There is 
great diversity of opinion as to what the real basis of the rule is, and 
at least five different grounds have been mentioned upon which the 
rule, in some of its phases, is supposed to rest. The rule has been 
variously stated as resting upon a trust relationship, the equitable 
right of subrogation, agency; privity of contract by substitution, or 
the broad equity of the transaction. The finding of a privity and 
the implying of a promise form the real basis on which the action of 
a third party is founded, and this is true in most of the states, in- 
cluding those which in some cases seek to base the doctrine upon a 
trust or an agency.** Upon the making of the agreement the law, 
operating upon the acts of the parties, creates the essential privity 
between the promisor and the Uiird person necessary to a binding 
contract between them.** 

272. Sealed Contract for Benefit of Third Person. — In the jurisdic- 
tions in which it is denied that a third person for whose benefit a 
contract is made may enforce the contract, such third person cannot 
of course enforce the contract if it is under seal. In other jurisdictions 
in which the right of such beneficiary to enforce a contract not under 
seal is recognized there are decisions denying his right to enforce a 
contract imder seal by an action of debt or covenant.*' In most of 
these cases there is no attempt to give any reason, and in none of 
them is there any satisfactory reason given for a distinction between 
sealed and unsealed contracts in this respect. On the contrary, it is 
usually said that the third person for whose benefit a sealed promise is 
made cannot maintain an action on it because he is not a party to the 
contract. But that is the same objection that has always been made 
in cases of simple contracts. It seems obvious that the objection is 

W. 440, 96 A. S. R. 1003, 61 L.R.A. Chesapeake, etc., R. Co., 61 W. Va. 

509; Smith v. Pfluger, 126 Wis. 253, 597, 57 S. E. 48, 11 Ann. Cas. 967, 49 

105 N. W. 476, 110 A. S. R. 911, 2 L.R.A.(N.S.) 1166. 

LJl.A.(N.S.) 783 and note. 14. Woodbury v. Tampa Water 

Notes: 9 Am. Dec. 155; 39 A. S. R. Works Co., 57 Fla. 243, 49 So. 556, 

531 et aeq.; 71 A. S. R. 182 et seq.; 1 21 L.R.A.(N.S.) 1034; In re Young- 

Eng. Rul. Cas. 705. erman, 136 la. 488, 114 N. W. 7, 15 

13. Buckley v. Gray, 110 Cal. 339, Ann. Cas. 245. 

42 Pac. 900, 52 A. S. R. 88, 31 L.R.A. 16. Note: 71 A. S. R. 187-189. 

862; Lisenby v. Newton, 120 Cal. 571, 16. Dean v. Walker, 107 HI. 540, 47 

52 Pac. 813, 65 A. S. R. 203; Smith Am. Rep. 467; Smith v. Pfluger, 126 

V. Kemper, 4 Mart. 0. S. (La.) 409, 6 Wis. 253, 105 N. W. 476, 110 A. S. R. 

Am. Dec. 708; Marigny v. Remy, 3 911, 2 L.R.A.(N.S.) 783. 

Mart. N. S. (La.) 607, 15 Am. Dec. 17. Haskett v. Flint, 5 Blackf. 

172; Allen & Curry Mfg. Co. v. Shreve- (Ind.) 69, 33 Am. Dec. 452. 

port Waterworks Co., 113 La. 1091, Notes: 71 A. S. R. 205; Ann. Cas. 

37 So. 980, 104 A. S. R. 525, 2 Ann. 1913B 313. 
Cas. 471. 68 L.R.A. 650: Jenkins v. 
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good in both cases if good at all. In many jurisdictions the rule al- 
lowing a third person to enforce a contract made for his ben^t has 
accordingly been applied to contracts imder seal, subject, of course, to 
limitations that are imposed in the particular jurisdiction on such 
person's right to enforce simple contracts.** Moreover, in some 
jurisdictions in which it was formerly said that a beneficiary under a 
sealed contract cannot enforce it, the law has been changed by statutes 
abolishing the common-law rule with respect to seals,** or expressly 
allowing third persons to enforce sealed contracts made for their 
benefit.*^ 

273. Limitations on Beneficiary's Right. — ^Even in jurisdictions 
which recognize the right of a beneficiary to enforce the contract, the 
agreement between the promisor and promisee must possess the nec- 
essary elements to make it a binding obligation — ^in other words, it 
must be a valid contract between the parties to enable a third person, 
for whose benefit the promise is made, to sue upon it. A mere naked 
promise from one to another for the benefit of a third will not sustain 
an action.* Necessarily the rights of a party for whose benefit a 
promise is made must be measured by the terms of the agreement be- 
tween the principal parties, and the right to recover from the promisor 
is not absolute in all cases.* The beneficiary is in fact asserting a 
derivative right. Therefore, among other limitations, the party to be 
benefited takes subject to all inherent equities arising out of the con- 
tract, as affecting the principal parties.* 

274. Intention to Benefit Third Person. — ^Under the rule that a 
beneficiary may enforce a contract, the contract must have been in- 
tended for the benefit of a third person. It is not sufficient that 
the performance of the covenant may benefit a third person. It must 
have been entered into for his benefit, or at least such benefit must be 
the direct result of performance and so within the contemplation of 
the parties. The fact that one not a party or privy to a contract is 
incidentally benefited under it is no reason for declaring that the 
contract was made and intended for his benefit.* A contract between 

18. Jefferson v. Asch, 53 Minn. 446, Co., 125 la. 719, 101 N. W. 640, 106 
55 N. W. 604, 39 A. S. R. 618, 25 A. S. R. 332. 

L.R.A. 257 and note; Case v. Case, 203 8. Malanaphy v. Fuller & Johnson 

N. Y. 263, 96 N. E. 440, Ann. Cas. Mfg. Co., 125 la. 719, 101 N. W. 640, 

1913B 311 and note. 106 A. S. R. 332; Dunning v. Leavitt, 

19. Dean v. Walker, 107 111. 540, 47 85 N. Y. 30, 39 Am. Rep. 617. 

Am. Rep. 467. Note: 71 A. S. R. 202. See, how- 

20. Holt V, United Security Life ever, infra, par. 277. 

Ins. Co., 76 N. J. L. 585, 72 Atl. 301, 4. Gulf Compress Co. v. Harris, 

21 L.R.A.(N.S.) 691. Cortner & Co., 158 Ala. 343, 48 So. 

Note: Ann. Cas. 1913B 315. 477, 24 L.RA..(N.S.) 399; Burton v, 

1. Hicks V, Hamilton, 144 Mo. 495, Larkin, 36 Ean. 246, 13 Pac. 398, 59 
46 S. W. 432, 66 A. S. R. 431. Am. Rep. 541; Howsmon v. Trenton 

2. Malanaphy v. Fuller, etc., Mfg. Water Co., 119 Mo. 304, 24 S. W. 784, 
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two persons cannot be held to be for the benefit of a third from the 
mere fact that its breach, or negligence in discharging the duties un- 
dertaken by it, has resulted in injury to such third person. Especial- 
ly is this so where it is provided by statute that a third person may 
enforce a contract made expressly for his benefit.* In some juris- 
dictions the strict rule prevails that a third person may maintain an 
action upon a contract made for his direct, sole, and exclusive benefit, 
where it was part of the agreement that its object should be communi- 
cated to him.* Of course, the name of the person to be benefited by 
the contract need not be given if he is otherwise sufficiently described 
or designated. Indeed he may be one of a class of persons, if the 
class is sufficiently described or designated. In any case where the 
person to be benefited is in any manner sufl5ciently described or desig- 
nated, he may sue upon the contract.' Thus, under a promise to pay 
the liabilities of a corporation the holder of a note which is a liability 
of the corporation is within the class for whose direct benefit the 
contract was made.* Ordinarily it is sufficient if the contract is 
evidently made for the benefit of the third person.* The question 
whether a contract was so intended is one of construction.** That 
intention must be gathered, just as in the case of any other con- 
tract, from reading the contract, as a whole, in the light of the cir- 
cumstances under which it was entered into. But it has been 
observed that inasmuch as people usually stipulate for themselves, 
and not for third persons, a strong presumption obtains in any 
given case that such was their intention; and that the implication 
to overcome that presumption must be so strong as to amount prac- 
tically to an express declaration.** As it is a question of construc- 

41 A. S. R. 654, 23 L.R.A. 146; St. Mo. 451, 101 S. W. 6, 119 A. S. R. 
Louis V, G. H. Wright Contracting 810; Gorrell v, Greensboro Water 
Co., 202 Mo. 451, 101 S. W. 6, 119 A. Supply Co., 124 N. C. 328, 32 S. E. 
S. R. 810; Case v. Case, 203 N. Y. 263, 720, 70 A. S. R. 598, 46 L.R.A. 513; 
96 N. E. 440, Ann. Cas. 1913B 311. McCown v. Schrimpf, 21 Tex. 22, 73 

Notes: 71 A. S. R. 189 et seq,; 25 Am. Dec. 221; Jenkins v, Chesapeake, 

L.RJI. 263. etc., R. Co., 61 W. Va. 597, 57 S. E. 

6. Buckley v. Gray, 110 Cal. 339, 48, 11 Ann. Cas. 967, 49 L.R.A.(N.S.) 

42 Pac. 900, 52 A. S. R. 88, 31 L.R.A. 1166 and note. 

862. 8. Moore v. Ouray First Nat. Bank, 

6. Baxter v. Camp, 71 Conn. 245, 38 Colo. 336, 88 Pac. 385, 120 A. S. 
41 Atl. 803, 71 A. S. R. 169, 42 L.R.A. R. 120, 12 Ann. Cas. 268, 10 L.R.A. 
514. (N.S.) 260. 

7. Burton v, Larkin, 36 Kan. 246, 9. Paducah Lumber Co. v. Paducah 

13 Pac. 398, 59 Am. Rep. 541; State Water, etc., Co., 89 Ky. 340, 12 S. W. 
V. Laclede Gas-Light Co., 102 Mo. 472, 554, 13 S. W. 249, 25 A. S. R. 536, 7 

14 S. W. 974, 15 S. W. 383, 22 A. S. L.R.A. 77. 

R. 789; Howsmon v. Trenton Water 10. St. Louis v. G. H. Wright Con- 
Co., 119 Mo. 304, 24 S. W. 784, 41 tracting Co., 202 Mo. 451, 101 S. W. 
A. S. R. 654, 23 L.R.A. 146; St. Louis 6, 119 A. S. R. 810. 
V. G. H. Wright Contracting Co., 202 11. Allen & Currey Mfg. Co. v. 
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tion as to whether the parties intended by their contract primarily 
to benefit a third party, the courts differ in their interpretation of 
contracts which benefit third parties.** Illustrations of this state- 
ment may be found in the cases dealing with the right of a citizen 
to enforce a contract between a municipality and water company/' 
or the right of the sendee of a telegram to sue on the contract made 
by the sender with the telegraph company.** The right to main- 
tain an action on a bond given by a contractor furnishes another 
illustration. In some cases a bond given by a contractor requir- 
ing the contractor to pay for all material and labor has been held 
to be for the benefit of third persons furnishing materials or 
labor, and they have been held entitled to sue to enforce the same.**. 
A contrary conclusion has been reached in other cases.** It has also 
been decided that if there is a provision in a bond to the effect that 
it is given for the benefit of materialmen or laborers, others cannot 
maintain an action thereon, and that if the third party is not named 
in a contract made by a city to improve a street for tiie use of such 
third party, the latter is the public, and not the abutting property 
owners who are assessed to pay the cost of the improvement.*' 

275. Promisee's Obligation to Beneficiary. — ^In some jurisdictions 
the rule is that to entitie the beneficiary to enforce the promise 
there must appear to have been some privity, by contract or other- 
wise, between the promisee and the beneficiary, some obligation or 
duty owing from the former to the third person, giving the latter 
a legal or equitable claim to the benefit of the promise. It is true 
that there need be no privity between the promisor and the party 
claiming the benefit of the undertaking; neither is it necessary that 
the latter should be privy to the consideration of the promise, but it 
does not follow that a mere volunteer can avail himself of it. A legal 
obligation or duty of the promisee to him will so connect him with the 
transaction as to be a substitute for any privity with the promisor, 
or the consideration of the promise, the obligation of the promisee 
furnishing an evidence of the intent of the latter to benefit him, and 
creating a privity by substitution with the promisor. Therefore a 
stranger to a contract between others, in which one of the parties 
promises to do something for his benefit, there being no considera- 
tion from him and no obligation to him from the promisee respecting 

Shreveport Waterworks Co., 113 La. Notes: 71 A. S. R. 195; Ann. Cas. 

1091, 37 So. 980, 104 A. S. R. 525, 1913B 315. 

2 Ann. Cas. 471, 68 L.R.A. 650. 16. Electric Appliance Co. v. United 

12. Note: 71 A. S. R. 192. States Fidelity, etc., Co., 110 Wis. 434, 

18. See Water Companies. 85 N. W. 648, 53 L.R.A. 609. 

14, See Telegraphs. 17. St. Louis v. G. H. Wright Con- 

16. St. Louis V. Von Phul, 133 Mo. tracting Co., 202 Mo. 451, 101 S. W. 

56L 34 S. W. 843, 54 A. S. R. 695. 6, 119 A. S. R. 810. 

888 



Digitized by 



Google 



6 E. C. L. CONTRACTS 4 276 

the subject-matter of the promise, cannot recover thereon.^® Though 
a contract with a city for the doing of work upon its streets contains 
a provision that the contractor will pay all sums of money due from 
him for materials furnished or work done by others in connection with 
his contract, he is, under this view, not answerable to persons who did 
work or furnished materials for one to whom he had sublet work to 
be done under his contract.** Other courts have, however, declined 
to impose such a limitation, declaring that whether the benefit secured 
to the third person is a gift, strictly so called, or one intended, when 
realized, to discharge some liability of such promisee to the third 
person does not change the situation. It is the exchange of promises 
between the immediate parties, and the operation of law thereon, that 
binds the promisor to the third person.*® 

276. Necessity and Effect of Acceptance by Beneficiary. — It is 
held by some courts that in order to be able to enforce the 
contract the beneficiary must accept it. But the general rule seems 
to be that even though acceptance is to be deemed necessary, the 
bringing of an action by the third person is suflScient. Where a third 
person is a beneficiary under a contract, he may maintain an action 
thereon without notice of acceptance or demand, and the commence- 
ment of an action is both acceptance and demand.* Some courts 
have, moreover, declared that a promise, upon suflScient consideration, 
made to one person for the benefit of a third person, may be enforced 
by such third person regardless of whether he knew of or assented to 
the promise before the commencement of the action.* Another ques- 
tion in reference to which there is difference of opinion is as to whether 
the contract may be rescinded before the beneficiary has assented there- 
to. Many decisions support the view that where a person for a con- 
sideration paid to him by another agrees to pay a sum of money to 
a third person, a stranger to the transaction, the latter does not thereby 

18. Jefferson v. Aseh, 53 Minn. 446, v. Case, 203 N. Y. 263, 96 N. E. 440, 

66 N. W. 604, 39 A. S. R. 618, 26 Ann. Cas. 1913B 311; Brower Lmn- 

L.R.A. 267 and note; Kramer v. Gard- ber Co. v. Miller, 28 Ore. 666, 43 Pac. 

ner, 104 Minn. 370, 116 N. W. 926, 659, 62 A. S. R. 807. 

22 L.B.A.(N.S.) 492; Howsmon v. Note: 71 A. S. R. 189 et seq. 

Trenton Water Co., 119 Mo. 304, 24 19. Brower Lumber Co. v. Miller, 28 

S. W. 784, 41 A. S. R. 664, 23 L.R.A. Ore. 665, 43 Pac. 659, 52 A. S. R. 807. 

146; St. Louis v. Von Phul, 133 Mo. 20. Tweedale v. Tweedale, 116 Wis. 

661, 34 S. W. 843, 54 A. S. R. 695; 517, 93 N. W. 440, 96 A. S. R. 1003, 

Hicks V. Hamilton, 144 Mo. 495, 46 61 LJl.A. 509. 

S. W. 432, 66 A. S. R. 431; St. Louis 1. McCoy u. McCoy, 32 Ind. App. 

V. G. H. Wright Contracting Co., 202 38, 69 N. E. 193, 102 A. S. R. 223. 

Mo. 461, 101 S. W. 6, 119 A. S. R. Note: 71 A. S. R. 198. 

810; Ferris v. Carson Water Co., 16 2. Peterson v. Chicago, etc., R. Co., 

Nev. 44, 40 Am. Rep. 486; Vrooman v. 119 Wis. 197. 96 N. W. 532, 100 A. S. 

Turner, 69 N. Y. 280, 26 Am. Rep. R. 879; Smith v. Pfluger, 126 Wis. 

195; Lorillard v. Clyde, 122 N. Y. 263, 105 N. W. 476, 110 A. S. R. 911, 

498, 26 N. E. 917, 10 LJI.A. 113; Case 2 L.R.A.(N.S.) 783. „ . 
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become possessed of the absolute right to the benefit of the promise 
until he accepts the same in some way, and that while he is ignorant 
of the promise, or thereafter, at any time before he assents to the 
transaction, it may be rescinded. The authorities so holding, in the 
main, go upon the ground that privity between parties is absolutely 
essential to a liabiUty of a contractual nature, and that until the third 
person brings himself into privity with the one who has promised to 
be his debtor, by at least assenting thereto, he has no legal right 
to the benefit of the promise, and that, till then, the parties to 
the transaction may rescind it or change it as they see fit.* Moreover, 
the statutes of some jurisdictions provide in effect that a contract may 
be revoked before it is accepted by the beneficiary.* On the other 
hand, there is authority to the effect that, while the element of privity 
between the promisor and the third person is essential to render the 
promise absolutely binding upon the former, no act of the latter is 
necessary thereto ; that the law, operating upon the acts of the parties 
to the transaction, creates the privity immediately upon its being 
consummated between them, and that neither one nor both of them 
can thereafter, without the third person's consent, rescind the promise.* 
277. Contract to Pay Promisee's Debt. — Many of the cases in- 
volving the right of a third person to sue on a contract made for his 
benefit, have arisen with respect to agreements to pay a debt of a prom- 
isee. In jurisdictions where the right of a third person to enforce 
a promise for his benefit is recognized, there ought to be no objection 
to an action by the creditor against the promisor, subject to the lim- 
itations which the particular court imposes on a beneficiary's right 
to enforce a contract. Such is no doubt the general rule, although 
in some jurisdictions the conclusion seems to have been reached that 
such a promise is for the benefit of the promisee and not of the cred- 
itor, while other courts have said that a promise to pay the debt of 
another cannot be sued upon by the creditor unless property has been 
delivered to the promisor or some fund created out of which the cred- 
itor is to be paid.* For instance, it has been said that where one 
person contracts with another to pay money to a third, or to deliver 
over some valuable thing, and such third person is thus the only 

3. Davis V. CaUoway, 30 Ind. 112, 471, 68 L.R.A. 650. 

95 Am. Dec. 671; Ransdel v. Moore, 6. Tweedale v. Tweedale, 116 Wis. 

153 Ind. 393, 53 N. E. 767, 53 L.R.A. 517, 93 N. W. 440, 96 A. S. R. 1003, 

753; Zimmerman v. Zehendner, 164 61 L.R.A. 509; Fanning v. Murphy, 

Ind. 466, 73 N. E. 920, 3 Ann. Cas. 126 Wis. 538, 105 N. W. 1056, 110 A. 

655; Gilbert v. Sanderson, 56 la. 349, S. R. 946, 5 Ann. Cas. 435, 4 LJl.A. 

9 N. W. 293, 41 Am. Rep. 103. (N.S.) 666. 

Notes: 26 L.R.A. 265; 2 L.R.A. 6. Brower Lumber Co. v. Miller, 28 

(N.S.) 783. Ore. 565, 43 Pac. 659, 52 A. S. R. 807; 

4. Allen, etc., Mfg. Co. v. Shreve- Blvmire v. Boistle, 6 Watts (Pa.) 182, 
port Waterworks Co., 113 La. 1091, 37 31 Am. Dec. 458. 

So. 980, 104 A, S. R. 525, 2 Ann. Cas. Note: 71 A. S. R. 199. 
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party in interest, he ougbt to possess the right to release the demand, 
or recover it by action, but that when a debt already exists from one 
person to another, a promise by a third person to pay such debt, be- 
ing for the benefit of the original debtor, and to relieve him from 
the payment of it, he ought to have a right of action against the prom- 
isor for his own indemnity; and if the promisor were also liable to 
the original creditor, he would be subject to two separate actions at 
the same time, for the same debt, which would be inconvenient, and 
might lead to injustice.^ Among the courts which sustain the cred- 
itor's right to sue the promisor there is difference of opinion as to the 
relation created by the contract between the promisor and the prom- 
isee. It seems to be clear that as between them the promisor becomes 
primarily liable for the debt. He assumes the relation of a principal 
and as to him the obligation of the promisee becomes that of a surety 
only. Therefore, in the event that the promisee is required to pay 
the debt he has a remedy against the promisor.* In some jurisdic- 
tions the rule is that the creditor, upon being informed of the rela- 
tions between the parties to the transaction affording him the addi- 
tional security, becomes in duty bound to protect the interest of the 
original debtor to the extent of dealing with the person who has agreed 
to take his place as the one primarily liable for the debt as if the sole 
liability of the original debtor were that of a mere surety. Hence 
he must not do any act which would discharge a surety, as, for in- 
stance, extending the time for the payment of the indebtedness.* In 
other jurisdictions the creditor's rights do not seem to be affected 
until he accepts the promise. But as a creditor for whose benefit a 
promise is made takes subject to the equities existing between the prin- 
cipal parties, it follows that, if he accepts of such promise, he becomes 
bound to observe the relationship of principal and siu'ety existing be- 
tween the principal parties, and must act in recognition thereof.*^ 
The statement that a creditor for whose benefit the promise is made 
takes subject to the equities existing between the promisor and the 
promisee, appears to be subject to the modification that where the 
promisor deducts from his indebtedness to the promisee the amount 
which he agrees to pay, it is inequiteble for him to retain that amount. 
This situation has frequently arisen where the purchaser of mort- 
gaged property assumes the payment of an existing mortgage there- 
on.^* However, in jurisdictions in which it is required that the prom- 

7. Blymire v. Boistie, 6 Watts (Pa.) 9. Fanning v. Murphy, 126 Wis. 538, 
182, 31 Am. Dec. 458. 105 N. W. 1056, UO A. S. R. 946, 5 

8. Malanaphy v. Fuller & Johnson Ann. Cas. 435, 4 LJl.A.(N.S.) 666. 
Mfg. Co., 125 la. 719, 101 N. W. 640, 10. Malanaphy v. Fuller & John- 
106 A. S. R. 332; Fanning v. Murphy, son Mfg. Co., 125 la. 719, 101 N. W. 
126 Wis. 538, 105 N. W. 1056, 110 A. 640, 106 A. S. R. 332. 

S. R. 946, 5 Ann. Cas. 435, 4 L.R.A. 11. See Mobtgages. 
(N.S.) 666. 
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isee shall be under some obligation to the third party, this modifica- 
tion seems to be recognized only when the promisee is actually liable 
to the creditor.** 

278. Beneficiary^s Relationship to Promisee.— There are some old 
English cases in which it is held that a stranger to the consideration 
of a contract may maintain an action upon it if he stands in such a 
near relationship to the party from whom the consideration proceeds 
that he may be considered a party to the consideration. In one of 
these cases the question was whether a promise to a father, upon a con- 
sideration moving from him, to pay his daughter a certain sum of 
money is enforceable by the daughter. The question was answered in 
the affirmative on the ground that there was such apparent considera- 
tion of afifection from the father to his children, for whom nature 
obliges him to provide, that the consideration and promise to the father 
may well extend to the children. In later decisions, however, these 
cases have been criticised, though they do not seem to have been over- 
ruled.*' In some American decisions the early English cases have 
been cited in support of the proposition that near relationship, such as 
that existing between father and child, may be taken to supply the 
place of a strictly legal right in the third person.** On this view, 
moreover, seems to be founded the rule that the privilege of naming a 
child may be waived by its parents and bestowed upon another, and 
when so bestowed in a contract with a third person for the benefit of 
the child, it rests on such privity between the parent and child as to 
enable the child to ratify the transaction and enforce the contract,** 
although the child's right to enforce the contract may be sustained on 
the ground that it has an interest in the name which it shall bear anal- 
ogous to the interest which a child has in its own services.** On princi- 
ple there would seem to be no valid distinction between the relation of 
parent and child and husband and wife as affording an ample consider- 
ation for covenants inuring to the benefit of the child or wife. Even 
though the mere relationship of husband and wife is insufficient to 
enable her to maintain an action on a contract made by him, she may 
enforce a contract made by him for the purpose of providing for her, 
at least if the contract is one which equity and good conscience ap- 
prove.*' In some jurisdictions the law concerning the effect of such 

12. Kramer v. Gardner, 104 Minn. 91 N. W. 913, 60 L.R.A. 840: Freeman 

370, 116 N. W. 925, 22 L.R.A.(N.S.) v. Morris, 131 Wis. 216, 109 N. W. 

492; Dunning v. Leavitt, 85 N. Y. 30, 983, 120 A. S. R. 1038, 11 Ann. Cas. 

39 Am. Rep. 617. 481 and note. 

18. Note: 71 A. S. R. 176, 204. 16. Eaton v. Libbey, 165 Mass. 218, 

14. Owings' Case, 1 Bland (Md.) 42 N. E. 1127, 52 A. S. R. 511; Gard- 
370, 17 Am. Dec. 311; Jefferson v. ner v. Denison, 217 Mass. 492, 105 N. 
Asch, 63 Minn. 446, 55 N. W. 604, 39 E. 359, 51 L.R.A.(N.S.) 1108. 

A. S. R. 618, 25 L.R.A. 257; Todd v. 17. Buchanan v. Tilden, 158 N. Y. 
Weber, 95 N. Y. 181, 47 Am. Rep. 20. 109, 52 N. E. 724, 70 A. S. R. 454, 44 

15. DaUy v. Minnick, 117 la. 563, L.R.A. 170. 
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relationship seems to be unsettled.*^ In other jurisdictions it is denied 
that a son may sue upon a promise made for his benefit to his father.^* 

279. Contract as Restrictiiig Right of Third Person. — Ordinarily 
the rights of a person are not affected by a contract to which he is not 
a party. Thus, a retailer who buys goods which had been sold by 
a manufacturer to an intermediate vendor on condition that they 
shall not be resold at less than a certain price is not bound by the 
condition even though he buys with notice thereof.*^ Likewise a 
provision in a lease exempting the owner of the building from lia- 
bility for negligence in the maintenance or operation of tiie elevator 
is not binding on an employee of the lessee so as to preclude such 
employee from recovering for injuries sustained while riding on the 
elevator.* This rule applies even though the employee attested the 
lease as secretary of the company, although a different effect may per- 
haps be given to a contract between an employer and a railroad com- 
pany exempting the latter from liability to the former's employees in 
case such employee's right to be on the train emanates from such con- 
tract.' In this connection may also be mentioned the doctrine that 
it is a violation of legal rights to interfere, without suflScient justifi- 
cation or excuse, with contract relations recognized by law. This 
doctrine is based on the law of torts and is therefore treated else- 
where.' 

TiTne and Place 

280. Generally. — ^Time and place are often dealt with in contracts 
in such an indefinite manner as to leave room for judicial construc- 
tion. A good illustration is furnished by the word "about" when 

18. In early oases in Vermont, rela- 19. Marston i;. Bigelow, 150 Mass. 
tionship seems to have been recognized 45, 22 N. E. 71, 5 L.R.A. 43. 
as having some effect. Tnttle v. Cat- 20. Toddy v. Sterious [1904] 1 Ch. 
lin, 1 D. Chip. (Vt.) 366, 12 Am. Dec. 354, 73 L. J. Ch. 191, 52 W. E. 152, 
691; HaU v. Huntoon, 17 Vt. 244, 44 89 L. T. N. S. 628, 20 Times L. Rep. 
Am. Dec. 332. Later this was denied. 102, 3 British Bui. Cas. 286; Mc- 
12 Am. Dec. 693, note. Gruther v. Pitcher, [1904] 2 Ch. 306, 

Bat in a comparatively recent ease 73 L. J. Ch. 653, 20 Times L. Rep. 652, 
it was decided that even though a wife 53 W. R. 138, 91 L. T. N. S. 678, 3 
is not a party to the contract, she may British Rul. Cas. 292. 
enforce an agreement made by a third 1. Springer v. Ford, 189 lU. 430, 59 
person in consideration of money re- N. E. 953, 82 A. S. R. 464, 52 L.R.A. 
eeived from her husband at the time of 930; Griffin v. Manice, 166 N. Y. 188, 
a separation between husband and 59 N. E. 925, 82 A. S. R. 630, 52 
wife, by which such person undertakes L.R.A. 922. 

to provide for and maintain her during 2. Griffin v. Manice, 166 N. Y. 188, 
her life without expense to the hus- 59 N. E. 925, 82 A. S. R. 630, 52 
band, and to indemnify and save him L.R.A. 922. See Carriers ov Passxn- 
harmless from any charges on her ac- gers. 

count. Coleman v. Whitney, 62 Vt. 8. See Master and Servant; Tobts. 
123, 20 Atl. 322, 9 L.R.A. 517. 
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used with reference to time. The word is of somewhat flexible signifi- 
cation, which may vary with the circumstances and the connection 
in which it is employed, but when xised in such a sense as to become 
a part of the contract, the word denotes approximation to exactness.* 
An abstract critical examination of the word "from" may not lead 
to the conclusion that, when used in connection with time, it always 
means after the period has transpired. "From" a certain year may 
therefore mean from the first day of that year.* The preposition "at" 
is likewise an elastic word. Therefore a contract to repurchase stock 
"at the end of two years," if the holder so desires, does not require him 
to give notice on the first day after the expiration of the two years, 
that he requires the promisor to repurchase it, but he has a reasonable 
time to give such notice.* A contract to establish a college "at" a 
certain town does not require that it should be placed within the 
corporate limits. Similarly a contract to establish a college "in" a 
certain town does not require it to be placed within the corporate 
limits when a large number of the inhabitants of the town dwell 
beyond such limits.' In a contract providing for the payment of a 
sum of money upon the putting in operation of a railway "to" a cer- 
tain tract of land, the word "to" does not mean "upon or over," but 
merely to the boundary of such strip of land.® The word "vicinity" 
has no fixed meaning in law. Used in some connections it may mean 
a very trifling space, while used in others it may mean a distance of 
many miles.* 

281. Duration of Contract Generally. — Where a contract specifies 
the period of its duration there is generally very little room for con- 
struction. In such case the contract terminates on the expiration of 
the period specified.*® The duration of the contract must, however, 
be determined where the language thereof lacks precision, as in the 
case of a promise to pay an annuity to a man and his wife, "during 
their natural lives," such a contract having been declared to amount 
to a promise to pay during their joint lives, and the life of the sur- 
vivor.** Even though the contract may not state in express terms 
that it is to endure for a definite period, the time mentioned therein 
may indicate that the parties intended that it shall continue at least 

4. Freeman v. Hedrington, 204 8. Boise Valley Const. Co. v. Kroe- 
Mass. 238, 90 N. E. 519, 17 Ann. Cas. ger, 17 Idaho 384, 105 Pac. 1070, 28 
741 and note. LJl.A.(N.S.) 968. 

5. Evans v. Sanders, 8 Port. (Ala.) 9. Burton v. Douglas, 141 Wis. 110, 
497, 33 Am. Dec. 297. 123 N. W. 631, 18 Ann. Cas. 734 and 

6. LaDow V, E. Bement & Sons, 119 note. 

Mich. 685, 79 N. W. 1048, 45 LJIA. 10. Kemble v. Dresser, 1 Mete 

479. (Mass.) 271, 35 Am. Dec. 364. 

7. Rogers v. (Jalloway Female Col- 11. Hayden v, Snell, 9 Gray (Mass.) 
lege, 64 Ark. 627, 44 8. W. 454, 39 365, 69 Am. Dec. 294. 

LJIA. 636. 
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for such time.** It seems that where a contract by a corporation 
purports on its face to continue forever, it cannot be interpreted as 
being for a certain period simply because the corporation's charter 
is limited to such period.** However, as to some contracts the dura- 
tion of which is not mentioned therein the power to terminate is 
implied from their inherent nature. It has been stated to be a rule 
of law that when a contract calls for the rendition of services, if it 
is so far incomplete as that the period of its intended duration cannot 
be determined by a fair inference from its provisions, either party is 
ordinarily at liberty to terminate it at will on giving reasonable notice 
of his intention to do so.** A more guarded statement of such a rule 
is that in contracts for personal service, and special confidence, there 
is an implication that the parties intend that it shall not be pro- 
longed if either of the parties shall become dissatisfied.** But even 
this rule does not appear to be an inflexible one.** Apart from con- 
tracts which, from their inherent nature, imply a power of revocation, 
it would seem that the intention of parties to an agreement, that it 
should be perpetual and without limit as to duration, could not be 
more properly expressed than by silence as to any time limit, or 
power of revocation. Although there appears to be some authority to 
the contrary, the rule seems to be that where no limitation is ex- 
pressed in the agreement, neither party can terminate it without the 
consent of the other, unless the nature of the contract itself indicates 
with sufficient clearness that the parties must have intended some 
other determination.*' 

282. Contract in Restraint of Trade. — ^In the case of an agreement 
by the seller of a business not to engage in a similar business, without 
specifying any time, the implication is that the agreement is to be 
operative during the seller's life.** There is, however, some difference 
of opinion as to whether such a contract terminates by the incorpora- 
tion of the business by the vendee. On the one hand, it has been 
declared that a contract by a vendor not to engage in a specified busi- 
ness so long as the vendee shall continue such business terminates 

12. Hoyt V. Smith, 23 Conn. 177, 60 16. Avery v. TjTingham, 3 Mass. 
Am. Dec. 632; Wilson v. Wemwag, 160, 3 Am. Dec. 106. 

217 Pa. St. 82, 66 Atl. 242, 10 Ann. 17. Western Dnion Tel. Co. v. Penn- 

Cas. 649. sylvania Co., 129 Fed. 849, 64 C. C. A. 

13. Westminster Water Co. v. West- 285, 68 L.R.A. 968; McKell v. Chesa- 
minster, 98 Md. 661, 66 Atl. 990, 103 peake, etc., B. Co., 176 Fed. 321, 99 
A. S. R. 424, 64 L.R.A. 630. C. C. A. 109, 20 Ann. Cas. 1097. 

14. Ston^a Coal, etc., Co. v. Louis- 18. Webster v. Buss, 61 N. H. 40, 
ville,etc., R. Co.,106 Va. 223, 66S. E. 60 Am. Rep. 317, cited in Saddlery 
661, 9 L.R.A.(N.S.) 1184. Hardware Mfg. Co. v. Hillsborough 

16. McKell V. Chesapeake, etc., R. Mills, 68 N. H. 216, 44 Atl. 300, 73 

Co., 176 Fed. 321, 99 C. C. A. 109, 20 A. S. R. 569; Kramer v. Old, 119 N. C. 

Ann. Cas. 1097 and note. See also 1, 25 S. E. 813, 66 A. S. R. 650, 34 

Master and Servant. L.R.A. 389. 
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when the latter forms a corporation and transfers the business to it.** 
On the other hand^ the conclusion has been reached that the organ- 
ization of a corporation to conduct a business does not terminate a 
contract by strangers not to compete in business with the organizers, 
— at least where the organizers are large stockholders in, and officers 
of, the corporation.*^ However that may be, it seems to be clear that 
a stipulation by a vendor of goods intended to be resold, not to sell 
similar goods to anyone else in a certain locality, with no limitation 
as to time, terminates after the vendee has had a reasonable oppor- 
tunity to dispose of the goods in the usual course of trade.* 

283. Time for Performance. — In reference to contracts in which 
no time for performance is fixed, a distinction is made in some of 
the early cases between local and transitory acts. It was said that 
if the thing to be done is local, the party who has contracted the 
obligation to perform it, will have during his life to do it in, un- 
less hastened by request; but if it is transitory, he will be bound to 
perform it in a convenient and reasonable time; and if he fails in 
the performance, although there may have been no special request, he 
will be liable for a breach of his contract.* No such distinction is, 
however, made in the later cases, which lay down the rule that a rea- 
sonable time for performance is implied in a contract which expresses 
no time for performance.* Similarly, the words "or as soon there- 
after as vessel can be ready," following a provision in a contract for 
delivering goods at a certain time, where no particular vessel was in 
view, but one was to be chartered for the purpose, mean a reasonable 
time for chartering the vessel and having it ready to receive the 
goods.^ The doctrine of reasonable time applies to an agreement as to 
the proceeds of a sale of land where no time is specified; and when it 
is stated in such agreement that the land should be sold within the 
plaintiflf's "lifetime," it should not be limited to a shorter time.* 
What is a reasonable time within which an act is to be performed, 
when a contract is silent upon the subject, is a question of law, and 
must depend on the situation of the parties and the subject-matter of 
the contract.* It is proper to consider, in determining what is a rea- 

19. Bagby & Rivers Co. v. Rivers, ton v. Pitchburg R. Co., 8 Cush. 
87 Md. 400, 40 Atl. 171, 67 A. S. R. (Mass.) 230, 54 Am. Dec. 753; Butler 
357, 40 L.R.A. 632. v. O'Hear, 1 Desaus. (S. C.) 382, 1 

20. Bradford v. Montgomery Fur- Am. Dec. 671; Atwood v. Cobb, 16 
niture Co., 115 Tenn. 610, 92 S. W. Pick. (Mass.) 227, 26 Am. Dec. 657. 
1104, 9 L.R.A. 979 and note. Note: 6 Eng. Rul. Cas. 539. 
Hillsborough Mills, 68 N. H. 216, 44 4. Whiting v. Gray, 27 Ma. 482, 8 

1. Saddlery Hardware Mfg. Co. v. So. 726, 11 L.R.A. 526. 

Atl. 300, 73 A. S. R. 569. 6. Michael v. FoU, 100 N. C. 178, 

2. Philips 17. Morrison, 3 Bibb 6 S. E. 264, 6 A. S. R. 577. 

(Ky.) 105, 6 Am. Dec. 638. 6. Morse v, BeUows, 7 N. H. 549. 

3. Whiting v. Gray, 27 Fla. 482, 8 28 Am. Dec. 372. 
So. 726, 11 L.RA. 526 and note; Law- 
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sonable time, the circumstances attending the performance.' Though 
where an entire contract fails to express the time for its performance, 
or the commencement of performance, parol evidence cannot be in- 
troduced to show that a specified time was agreed upon by the parties, 
or that the time for performance is other than a reasonable time, 
yet it seems to be the law that the circumstances surrounding the 
parties at the time, including even conversations between them, may 
be introduced to aid in the ascertainment of what was a reasonable 
time.® Under a stipulation in a building contract that "if the work 
is pushed a few days' grace will be allowed," it is not for the court to 
say that thirteen days of delay are the days of grace contracted for, 
for the question depends upon the character of the work, the time 
required to do it, and all the circumstances surrounding the trans- 
action.* Where a party is bound to perform his contract within a 
stipulated time, the time extends untU the last moment of the last 
day to do so. However, the offer of performance, though within the 
time limited, if it is near its termination, is required to be made at a 
proper place, and within sufficient time to allow the adverse party 
to protect his interests and act with due caution and consideration in 
the completion of the contract.*^ The words "on or before" a certain 
day, when inserted in an agreement to perform an act, give to the 
promisor the right to perform the act at any time before that day, and 
performance or tender before such day confers upon him all the rights 
he would have acquired by performance or tender on that day.^^ 
284. Time for Payment of Honey. — ^The authorities are to the ef- 
fect that where no time of payment is specified in a contract for the 
payment of money, it is payable immediately.** A promise to pay 
as soon as the promisor is financially able to do so has, however, been 
construed to mean that payment is to be made within a reasonable 
time.** Money payable within a reasonable time cannot be divided at 
the election of the payor so as to make it payable at different times, 
reasonable time being indivisible.*^ In the case of a contract which 
may be construed as requiring compensation to be made within a 
reasonable time, the question whether a reasonable time has elapsed 
is to be determined by the court where the facts are undisputed.** 
In some instances the time of payment is specified. Sometimes the 

7. Woods V. Miller, 55 la. 168, 7 265, 63 S. E. 852, 131 A. S. R. 190; 
N. W. 484, 39 Am. Rep. 170. Bradford, E. & C. R. Co. v. New York, 

8. Whiting v. Gray, 27 Fla. 482, 8 etc., R. Co., 123 N. Y. 316, 25 N. E. 
So. 726, 11 LJIAl. 526. 499, 11 LJI.A. 116. 

9. Ross V. Loescher, 152 Mich. 386, 13. Chadwick v. Hopkins, 4 Wyo. 
116 N. W. 193, 125 A. S. R. 418. 379, 34 Pac. 899, 62 A. S. R. 38. 

10. Cnrtis v. Blair, 26 Miss. 309, 59 14. O'Donnell v. Leeman, 43 Me. 
Am. Dec. 257. 158, 69 Am. Dec. 154. 

11. Wall V. Simpson, 6 J. J. Marsh. 15. Watson v. Fales, 97 Me. 366, 54 
(Ky.) 155, 22 Am. Dec. 72. ' Atl. 853, 94 A. S. R. 504. 

12. Hawkins v. Stnddard, 132 Ga. 
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money is made payable within a specified time after the happening 
of a certain event, such as the return of a specified vessel, which it is 
assumed will certainly occur. The fact that the vessel is lost at sea 
does not prevent the money from being payable within the time stip- 
ulated after the expiration of the period usually required for the re- 
turn trip of the vessel.** 

285. Time as of Essence of Contract. — ^At law, time is of the 
essence of the contract. When any time is fixed for the completion 
of it, the contract must be completed on the day specified, or an 
action will lie for the breach of it.*' The rule is applicable where 
one party agrees to pay money to the other in consideration of the 
doing of an act by such other within a specified time. In such a case 
the promise to pay cannot generally be enforced, unless the act is per- 
formed within the time.*® But it seems that the rule that at law 
time is of the essence of the contract is subject to some exceptions.** 
However that may be, it is clear that in equity time is not regarded 
as of the essence of the contract in ordinary cases.** Indeed, the 
doctrine that time is not of the essence of the contract in equity was 
at one time carried so far in England that it was doubted whether 
time could be made of the essence of a contract even by the express 
stipulation of the parties. At least one chancellor, Lord Thurlow, is 
said to have held that it could not. That doctrine has, however, never 
been countenanced by the courts of this country, and has long since 
been overthrown in England. That time may be made of the essence 
of a contract, by stipulation of the parties, is now firmly established 
everywhere.* Where time is made of the essence of the contract it 
will be enforced unless there is a subsequent waiver.* But although 



16. Randall v. Johnson, 59 Miss. 
317, 42 Am. Rep. 365. 

17. Glock V. Howard, etc., Colony 
Co., 123 Cal. 1, 55 Pac. 713, 69 A. S. 
R. 17, 43 LJI.A. 199; Shinn v. Rob- 
erts, 20 N. J. L. 435, 43 Am. Dec. 636; 
Parkin v. Thorold, 16 Beav. 59, 22 L. 
J. Ch. 70, 16 Jur. 959, 6 Eng. Rul. 
Cas. 503. 

Note: 50 Am. Dec. 597. 

18. Andrews v, Sullivan, 2 Oilman 
(111.) 327,. 43 Am. Dec. 53; Garrison 
V. Cooke, 96 Tex. 228, 72 S. W. 54, 
97 A. S. R. 906, 61 L.R.A. 342. 

19. In Taylor v. Baldwin, 27 Ga. 
438, 73 Am. Dec. 736, it was said that 
even at law time is not of the essence 
in the case of bonds with penalties, 
and also in the case of mortgages 
where they may be foreclosed in a 
court of law. 

20. Yance v. Newman, 72 Ark. 359, 



80 S. W. 574, 105 A. S. R. 42; Tate v. 
Pensacola Gulf, etc., Co., 37 Fla. 439, 
20 So. 542, 53 A. S. R. 251; Taylor 
V. Baldwin, 27 Ga. 438, 73 Am. Dec. 
736; Jones v. Robbins, 29 Me. 351, 50 
Am. Dec. 593 and note; Falls v. Car- 
penter, 21 N. C. 237, 28 Am. Dec. 592; 
Bellas V. Hays, 5 Serg. & R. (Pa.) 
427, 9 Am. Dec. 385; Parkin v. Thor- 
old, 16 Beav. 59, 22 L. J. Ch. 70, 16 
Jut. 959, 6 Eng. Rul. Cas. 503. 

1. Jones V. Robbins, 29 Me. 351, 50 
Am. Dec. 593 and note; Falls v. Car- 
penter, 21 N. C. 237, 28 Am. Dec. 
592; Sowles v. Hall, 62 Vt. 247, 20 
Atl. 810, 22 A. S. R. 101; Garretson 
V. Vanloon, 3 G. Greene (la.) 128, 54 
Am. Dec. 492. 

2. FaUs V. Carpenter, 21 N. C. 237, 
28 Am. Dec. 392. 

Note: e Eng. Rul. Cas. 538. 
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the parties may make time of the essence of the contract, the stipula- 
tion to have Uiat effect in equity must be clearly expressed, and it 
must appear that they really intended that the time should be so 
regarded. It must be admitted that there is some difficulty in de- 
termining, from the decided cases, when time has been thus made 
of the essence of the contract. Of course, where the parties have ex- 
pressly stipulated that time is to be regarded as of the essence of the 
contract, diere is no room for doubt. That is a contract which the 
parties are competent to make, and when they do make it, it is 
binding upon courts of equity as well as courts of law.' As stated 
above, time is not ordinarily regarded as of the essence of a con- 
tract in equity, unless expressly made so by the contract itself.* It 
may be said, however, that time is an essential part of a contract, when 
it appears from the contract that parties so intended.* Although it 
seems now to be customary to insert that ''time shall be of the essence 
of the contract" if it is so intended, yet an examination of the cases 
will show that those words are not essential. Any words that show 
the intention of the parties to be that time shall be of the essence of 
the contract, or any clause which provides in unequivocal terms that 
if the fulfillment is not within a specified time the contract is to be 
void, will have that effect.* Time is generally held to be of the 
essence of the contract in equity in cases of direct stipulation, or of 
necessary implication. The cases of direct stipulation are, where the 
parties to the contract introduce a clause expressly stating that time 
is to be of the essence of the contract. The implication is derived 
from the circumstances of the case,' or, as it is frequently put, from 
the nature, purpose or circumstances of the contract.® Time is of the 
essence of a contract giving to one of the parties an option to purchase 
property; • likewise where the thing sold is of greater or less value 

3. Hays v. Hall, 4 Port. (Ala.) 374, Johns. Ch. (N. Y.) 370, 7 Am. Dec. 
30 Am. Dec. 530; Glock v. Howard, 484; Kirby v, Harrison, 2 Ohio St. 
etc. Colony Co., 123 Cal. 1, 55 Pac. 326, 59 Am. Dec. 677; Frink v. Thom- 
713, 69 A. S. R. 17, 43 LJl.A. 199. as, 20 Ore. 265, 25 Pac. 717, 12 L.R.A. 

Note: 50 Am. Dec. 598. 239; Dunklee v, Adams, 20 Vt. 415, 50 

4. Chabot v. Winter Park Co., 34 Am. Dec. 44; Parkin v. Thorold, 16 
Fla. 258, 15 So. 756, 43 A. S. R. 192; Beav. 59, 22 L. J. Ch. 70, 16 Jur. 959, 
Tate V. Pensacola Gulf, etc., Co., 37 6 Eng. Rul Cas. 503 and note. 

Fla. 439, 20 So. 542, 53 A. S. R. 251. Note: 12 L.R.A. 241, 242. 

6. Thornton v, Shefifield, etc., R. Co., 8. Garretson v. Vanloon, 3 G. Greene 
84 Ala. 109, 4 So. 197, 5 A. S. R. 337; (la.) 128, 54 Am. Dec. 492; Young v. 
Taylor v. Baldwin, 27 Ga. 438, 73 Am. Daniels, 2 la. 126, 63 Am. Dec. 477 
Dec. 736; Wells v. Smith, 7 Paige Ch. and note; Jones v. Robbins, 29 Me. 
(N. Y.) 22, 31 Am. Dec. 274; Hender- 351, 50 Am. Dec. 593; Shinn v. Rob- 
son V. San Antonio, etc., R. Co., 17 erts, 20 N. J. L. 435, 43 Am. Dec. 636. 
Tex. 560, 67 Am. Dec. 675. 9. Trogden v. Williams, 144 N. C. 

6. Note: 50 Am. Dec. 677. 192, 56 S. E. 865, 10 L.RJl.(N.S.) 

7. Green v. CoviUaud, 10 Cal. 317, 867. 
70 Am. Dec. 725; Benedict «. Lynch, 1 
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according to the efflux of time, and the sale of a reversion and of slock 
are given as examples of the rule. So when a house is known to have 
been purchased for a residence at a particular time, and when the 
parties have, by their contract, expressly so agreed, time is essential. 
It is not of the essence of the contract, where the object is security 
for the payment of money ; and in the ordinary case of the sale of an 
estate, the general object being the sale for an agreed sum, the time 
of payment is regarded as formal, and that stipulation as meaning 
that the purchase shall be completed within a reasonable time, regard 
being had to all the circumstances. Courts of equity will ordinarily 
infer that interest on the deferred payments will be a sufficient com- 
pensation for the delay.*^ In fact, it may be said that time is gen- 
erally not regarded as of the essence of a stipulation for the payment 
of money.^* But even though time is not of the essence of the original 
contract, yet where one party is guilty of laches and neglect in per- 
forming the contract, and the time for performance has passed, the 
other party may, by giving notice, fix a reasonable time for the per- 
formance of the contract, and has the right to treat the contract as 
abandoned if not complied with in such limited time.^* It is said, 
moreover, that although there is no stipulation in the contract that 
time shall be essential, or anything in the nature or circumstances 
of the agreement to make it so, it can nevertheless be made so by a 
performance, or tender of performance, by one party, and a demand 
of the other.*' 

286. Place of Performance. — The common-law rule has been said to 
be that an obligation which points out no place of performance must 
be fulfilled to the obligee in person, wherever he may chance to be.** 
The decisions on the subject are, however, conflicting, the rule being, 
according to some authorities, applicable to obligations to pay money, 
but inapplicable to the delivery of specific articles.** Even in the case 
of an obligation to pay money, the presumption that a contract which 
specifies no place of performance is intended to be performed at the 
place where it is made *• would seem to impose a limitation upon the 

10. Rogers v. Saunders, 16 Me. 92, Eng. Rol. Cas. 503 and note. 
33 Am. Dec. 635; Frink v, Thomas, 20 Note: 50 Am. Dec 600, 678. 

Ore. 265, 25 Pac. 717, 12 L.R.A. 239. 13. Frink v. Thomas, 20 Ore. 265, 

11. Vance v. Newman, 72 Ark. 359, 25 Pac. 717, 12 LJI.A. 239. 

80 S. W. 574, 105 A. S. R. 42; Decamp 14. Currier v. Currier, 2 N. H. 75, 

V. Feay, 5 Serg. & R. (Pa.) 323, 9 9 Am. Dec. 43. 

Am. Dec. 372. 16. Ragland v. Wood, 71 Ala. 145, 

17. Chabot v. Winter Park Co., 34 46 Am. Rep. 305. 

Fla. 258, 15 So. 756, 43 A. S. R. 192; 16. Lewis v. Headley, 36 HI. 433, 

Foster v. Ley, 32 Neb. 404, 49 N. W. 87 Am. Dec. 227; Jones v. Perkins, 29 

450, 15 L.R.A. 737 and note; Kirby Miss. 139, 64 Am. Dec. 136; Allshouse 

V. Harrison, 2 Ohio St. 326, 59 Am. v. Ramsay, 6 Whart. (Pa.) 331, 37 

Dec. 677; Parkin v, Thorold, 16 Beav. Am. Dec. 417. See also Bills and 

59, 22 L. J. Ch. 70, 16 Jur. 959, 6 Notes, vol. 3, p. 1282. 
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right of the obligee to receive performance in person in case he should 
be in another state or country.*' Moreover, the common-law rule 
does not apply where the obligation is to deliver articles which are 
cumbersome. Again, the duty to perform to the obligee in person 
seems to exist only when the obligation expressly designates no place 
of performance, and when none can be inferred from facts contained 
in the obligation, or from other facts, collateral and independent, 
which may be proved by parol. For instance, when it is proved that 
a blacksmith who has contracted to pay a certain sum in his work 
owns a shop in which he is accustomed to labor, the contract ought, 
as must have been intended, to be performed at the shop of the 
promisor; while on the contrary, if he owns no shop, and labors 
as a journeyman, and the promisee owns a shop, the inference would 
be that the contract is to be performed in labor at the shop of the 
promisee, although additional facts may vary the result in both 
cases.*® The obligee may designate a reasonable place for the per- 
formance of the contract where no place of performance is agreed 
upon by the parties,** or where their intention with respect thereto 
cannot be inferred, or where the articles to be delivered are cumber- 
some. As stated above, the place designated must be a reasonable 
one. No doubt, the obligee has no right to appoint a place so remote 
from the residence of the obligor, that the expense of the mere trans- 
portation of the articles would exceed the whole price paid for them.*** 
In the case of contracts by one person to support another, some courts 
have applied the rule relating to the delivery of nonportable articles 
or have inferred from particular circumstances that a place other than 
the obligee's home was contemplated by the parties.* But in view of 
the nature of such contracts, a more reasonable rule is that on one 
person's engaging to furnish support for another without designation 
of any place where it is to be furnished, the support must be provided 
where the person to be supported elects to receive it without oc- 
casioning unnecessary expense or inconvenience.* However, if the 
creditor cannot be found, or if he refuses to appoint a place, or to 
appoint a reasonable place, the debtor may himself select any suitable 
and reasonable place, and deliver there, with notice to the creditor if 
he can be found.* Where the place of performance specified in the 
contract covers a wide area, the precise place of delivery within the 
area designated is in many instances discretionary with the obligee.* 

17. See infra, par, 287. 1. Currier v. Currier, 2 N. H. 75 

18. Currier v. Currier, 2 N. H. 75, 9 Am. Dec. 43. 

9 Am. Dec. 43. 2. Norton v. Webb, 36 Me. 270, 58 

19. Tuttle V. Burgett, 53 Ohio St. Am. Dec. 745; Tuttle v. Burgett, 53 
498, 42 N. E. 427, 53 A. S. R. 649, 30 Ohio St. 498, 42 N. E. 427, 53 A. S. R. 
LJIA. 214. 649, 30 L.R.A. 214. 

20. Currier v. Currier, 2 N. H. 75, 3. Note: 12 Am. Dec. 574. 

9 Am. Dec. 43; Bams v, Graham, 4 4. One having contracted to haul 
Cow. (N. Y.) 452, 15 Am. Dec. 394. logs into a stream fulfills his contract 
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287, Place of Payment — ^The intention of the parties to a con- 
tract as to the place where payments are to be made usually appears 
by express provision, or necessary inference in the contract itself. In 
cases where the intention does not thus appear, the general rule is 
that the debtor must seek his creditor to make payment of his in- 
debtedness.* Thus, a promise to repay money advanced by a bank — 
no other place of payment being stipulated — must be deemed a prom- 
ise to pay at its bank, the only place where it can be found.* An 
apparent exception is the case where, although payment is to be made 
on demand, jio place of payment is specified in the contract.' In 
such case the fact that the promisee is to pay after the promisor's 
arrival at a certain city does not show an intention that payment is to 
be made in that city.® While it is a rule of general acceptation that 
a debtor must seek his creditor to pay his indebtedness, it is always 
open to the parties to show by the express terms of the contract, or by 
fair inference therefrom, that it was the intention of the parties to 
pay at a particular place or within a particular state or country. The 
state or country in which the contract is made has an important or 
perhaps controlling bearing in determining whether a debtor is re- 
quired to go beyond the bounds of the state or country of his residence 
to make payments upon the contract.* 

288. Territorial Extent of Contract in Restraint of Trade.— The 
question whether a territorial limit may be inserted by interpretation 
into a contract in restraint of trade which is not limited as to space, 
would seem to depend upon the nature of the business. Perhaps in 
view of the nature of the particular business, some courts have de- 
clined to declare such contracts to be limited even to the state in which 
they are made. For instance, a contract by a patentee not to manu- 
facture or sell sand-papering machines of any description, has been 
declared not to be limited to the state where the contract was made.** 
But there are other cases in which such agreements have been in- 
terpreted not to have been intended to be without territorial limita- 

by landing the logs at any point with- 6. Bank of Yolo v. Sperry Flour 

in the stream, regardless of whether Co., 141 Cal. 314, 74 Pac. 855, 65 

they can be run from that point. Palm- L.R.A. 90. 

er V. Fogg, 35 Me. 368, 58 Am. Dec. 7. Grant v. Groshon, Hardin (Ky.) 

708. 85, 3 Am. Dec. 725. 

5. Weyand v. Park Terrace Co., 202 8. Schuessler v. Watson, 37 Ala. 98, 

N. Y. 231, 95 N. E. 723, Ann. Cas. 76 Am. Dec. 348. 

1912D 1010. 9. Weyand v. Park Terrace Co., 202 

But in Patterson v, Jones, 13 Ark. N. Y. 231, 95 N. E. 723, Ann. Cas. 

^9, 56 Am. Dec. 296, it was said that 1912D 1010 and note; Allshouse v. 

if a contract fails to state the place Ramsay, 6 Whart. (Pa.) 31, 37 Am. 

where pajrment is to be made, the law Dec. 417. See also Payment. 

fixes that at the residence of the prom- 10. Berlin Machine Works v. Perry, 

isor. See also Bills and Notes, vol. 71 Wis. 495, 38 N. W. 82, 5 A. S. E. 

3, p. 1282. 236. 
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tion. By analogy with the sale of the good will of a business, the 
diflBculty of defining the exact area to which the restrictiou was in- 
tended to apply does not prevent the court from enforcing it to the 
extent of such area as is necessary for the protection of the business. 
In some cases it has accordingly been declared that the restriction was 
intended to apply to the city in which the vendor had been engaged 
in business, and that, considering the object of th^ restriction, it may 
be inferred to have been intended to prevent the vendor from com- 
peting with the vendee over an area around the city in which the 
people did then, or would naturally in the future, resort to that city 
for the purpose of dealing with a person conducting the business in 
question.** In most of the cases, however, this difficulty does not 
arise, because the parties have stipulated with respect to the extent 
of the territory. The rule applicable to such cases has been stated to 
be that though the agreement should be fairly construed in view of 
the objects and purposes of the parties to it, yet it should not be en- 
larged by construction, so as to extend the limits of the district in 
which the covenantor is prohibited from doing business.** Where a 
contract for the sale of a business established in a certain city pro- 
vides that the vendor shall not engage in a similar business in that 
city "or vicinity," it will be presumed that the intention was to pre- 
vent the vendor from materially depreciating the value of the good 
will of the business sold by entering into competition with the vendee 
for trade naturally tributary to such business as established in the 
city in question.** The extent of territory included in the term 
"vicinity of the city" must necessarily depend in a great measure upon 
the size of the city, its location and particular surroundings.** A 
contract that one will not engage in a competing business within a 
certain distance of a certain town so long as a certain other person 
operates a plant "at" that town, will prevent the former from engag- 
ing in that business within such limits, although the latter's plant 
is not within the corporate limits of the town.** However, under a 
contract by one who, having practiced his profession in a village, 
agrees not to practice within a certain number of miles of the village, 
the measuring of the distance from the center of the village has been 
declared to be not in accord with the intention of the parties.** It 
has also been declared that the covenantor may sell outside of the 
prohibited territory to persons not living within such territory, and 
that his right to sell is not controlled by his knowledge of the fact 

11. Hubbard v. MUler, 27 Mich. 15, 34, 17 N. W. 230, 50 Am. Rep. 240. 
15 Am. Rep. 153. 16. Harris v. Theus, 149 Ala. 133, 

12. Smith V, Martin, 80 Ind. 260, 43 So. 131, 123 A. S. R. 17, 10 L.R.A. 
41 Am. Rep. 806. (N.S.) 204. 

13. Burton v. Douglass, 141 Wis. 16. Cook v. Johnson, 47 Conn. 175, 
110, 123 N. W. 631, 18 Ann. Cas. 274. 36 Am. Rep. 64. 

14. Timmerman v. Dever, 52 Mich. 
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that the purchaser buys with the intentioii to resell within the pro- 
hibited territory.*' But it seems to be clear that a contract not to 
establish a shop for a particular business within a prescribed territory 
does not warrant the establishment of such shop without the interdicted 
territory, and making a business of soliciting and supplying customers 
within it.*^ Moreover, a covenant not to operate a certain steamboat 
upon any of the routes of travel on the rivers, bays, or waters of the 
state for a period of years applies not only to existing routes of 
travel, but to all new routes afterwards opened.** 

Conditions 

289. Generally. — ^A contract will not be presumed to have imposed 
an absurd or impossible condition on one of the parties, but will be 
interpreted as the parties must be supposed to have understood the 
conditions at the time.*^ From a provision requiring the posting of 
a letter as a condition upon which certain rights are to depend, the 
implication is that the parties had in contemplation a letter properly 
stamped.* One who advises another in writing that he will honor 
the draft of a third person for a specified amount on cattle does not 
undertake to honor any draft which such third person may draw 
upon him, but only such as is for the price of stock shipped to him.* 
A promise to pay certificates on condition that all certificates of sim- 
ilar import should be paid pro rata, and no preference given to any of 
them over others, entitles the holder of such certificates, when all the 
others have been surrendered and extinguished, only to such amount, 
if any, as was paid on the others, if they were surrendered without 
fraud or collusion.* 

290. Conditions Precedent — Conditions precedent call for the per- 
formance of some act or the happening of some event after a contract 
is entered into and upon the performance or happening of which 
its obligations are made to depend.* Whether the doing of an act 
by the obligee is a condition precedent of the obligation depends not 
on any hard and fast rule as to the time when the act is to be done, 
but on the intention of the parties to be deduced from the whole 

17. Smith V. Martin, 80 Ind. 260, Am. Rep. 15. 

41 Am. Rep. 806. 2. Stough v. Healy, 75 Kan. 526, 

18. Duffy V. Shockey, 11 Ind. 70, 89 Pac. 808, 10 L.R.A.(N.S.) 918. 

71 Am. Dec. 348. 3. Pistel v. Imperial Mut. L. Ins. 

19. Wright V. Ryder, 36 Cal. 342, Co., 88 Md. 552, 42 Atl. 210, 43 L.RA.. 
95 Am. Dec. 186 219. 

20. Clay v. Ballard, 9 Rob. (La.) 4. Chambers v. Northwestern Mut 
308, 41 Am. Dec. 328. L. Ins. Co., 64 Minn. 495, 67 N. W. 

1. Blake v, Hamburg-Bremen F. 367, 58 A. S. R. 549. 
Ins. Co., 67 Tex. 160, 2 S. W. 368, 60 
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instrument.* Whether stipulations in a contract are conditions prece- 
dent to the right to enforce performance is to be determined by the 
intention of parties derived from the contract itself, and by applica- 
tion of common sense to each particular case, rather than by technical 
rules of construction.* A provision in a contract for the determina- 
tion by arbitration of any preliminary matters about which there may 
arise a difference or dispute between the parties, may make such 
determination a condition precedent to the maintenance of an action 
upon the contract, or it may be simply a collateral and independent 
agreement which will not prevent the maintenance of a suit upon 
the principal contract, but which would be the basis of a separate 
action in case of its breach. This depends upon the construction of 
the arbitration provision. The general rule is said to be that such 
a condition in a contract to refer any question which may arise out 
of the contract will be, if so stated, a condition precedent to the right 
to sue on the contract; but unless the condition expressly stipulates 
that until arbitration is had no action shall be brought, its perform- 
ance is not precedent to the right to sue on the contract.' On the 
other hand, it has been decided that a provision in a building contract 
that all disputes concerning the value of extra work shall be deter- 
mined by arbitration is a condition precedent to an action.® How- 
ever* that may be, an agreement to pay a certain sum when a question 
is determined in a designated manner must be construed as requiring 
the decision to be final, and therefore no action upon the agreement 
can be sustained while the right of appeal exists.* It is frequently 
said that an act to be performed subsequent to another cannot be 
considered a condition precedent. Accordingly, where the delivery 
of a certain article is to be made before the payment of the price, the 
payment of the price cannot be considered a condition precedent to 
such delivery.** The payment of a promised advance to enable a 
vendor to gather and cure a crop, is a condition precedent to the 
duty of the vendor to deliver the crop.** According to some de- 
cisions, a promise by a debtor to pay "as soon as he has money" does 
not make his ability to pay a condition precedent,** and a debtor's 
promise to pay "when able" is a conditional promise on which no 

6. Roberts v. Brett, 11 H. L. Cas. 8. Holmes v. Richet, 66 Cal. 307, 38 

337, 34 L. J. C. PL 241, 14 Eng. Rul. Am. Rep. 54. 

Cas. 674 and note. 9. Oakes v, Rogers, 47 Minn. 38, 49 

Note: 70 A. S. R. 832. See supra, N. W. 330, 28 A. S. R. 326. 

par. 248; infra, par. 324. 10. Ford v. Sproule, 2 A. K. Marsh. 

6. Leonard v. Dyer, 26 Conn. 172, 68 (Ky.) 628, 12 Am. Dec. 439. 

Am. Dec. 382. 11. Langley v. Rodriguez, 122 Cal. 

7. Fisher v. Merchants' Insurance 680, 66 Pac. 406, 68 A. S. R. 70. 
Co., 96 Me. 486, 60 Atl. 282, 86 A. S. 12. Blanc v. Banks, 10 Rob. (La.) 
R. 482. See for a discussion of this 116, 43 Am. Dec. 175. 

subject Arbitration and Award, vol. 
2, p. 362 et aeq. 
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cause of action accrues until the debtor is able to pay.** It has even 
been decided that under a debtor's promise to pay whenever in his 
opinion his circumstances will enable him to do so, the debtor is made 
the sole judge of his ability to do so. However, it would seem to be 
more reasonable to conclude that a promise to pay an acknowledged 
indebtedness at such times and in such sums as the debtor ''might feel 
able to pay'' creates a legal and moral obligation to pay when the 
debtor is able, and, although the debtor is made the judge of that 
fact, his judgment must be honestly exercised.** 

291. Conditions Subsequent. — ^A condition subsequent in a con- 
tract is one which follows the performance of the contract and operates 
to defeat or annul it upon the subsequent failure of either party to 
comply with the condition.** As forfeitures are not favored either 
in equity or in law, provisions for forfeitures are to receive, when the 
intent is doubtful, a strict construction against those for whose benefit 
they are introduced. Courts are reluctant to declare and enforce a 
forfeiture if, by reasonable interpretation, it can be avoided.** Thus, 
where a debtor and his creditor enter into an agreement by the terms 
of whicli a part of the debt is forgiven and the time for paying the 
reduced amount is extended, a provision therein that a default in the 
payment of interest shall mature the new principal implies that the 
debtor is not to forfeit the benefit of the reduction by a failure to 
meet promptly the terms of the readjustment.*' Before forfeiture 
can occur, there must be no question but that the parties intended to 
provide for it in the contract under which it is attempted to enforce 
it, and when the contract is revocable at the pleasure of either party, 
without condition expressed, a penalty of forfeiture cannot be en- 
forced against either making the revocation.** Forfeitures are 
enforced only where there is clearest evidence that that was what was 
meant by stipulation of parties. There must be no cast of manage- 
ment or trickery to entrap a party into a forfeiture.** Nothing but 

13. Van Boskirk v. Kuhns, 164 Cal. note; Coleman v. New Orleans Insur- 
472, 129 Pac. 687, Ann. Cas. 1914B, ance Co., 49 Ohio St. 310, 31 N. E. 279, 
932, 44 LJl.A.(N.S.) 710. 34 A. S. R. 665, 16 L.R.A. 174; Web- 

14. Pistel V. Imperial Mutual L. Ins. ster v. Dwelling House Ins. Co., 53 
Co., 88 Md. 662, 42 Ail. 210, 43 L JIA. Ohio St. 668, 42 N. E. 646, 53 A. S. R. 
219. 658, 30 L.RJL. 719. See also For- 

15. Note: 79 A. S. R. 747. feitures. 

16. Forest City Ins. Co. v. Hardesty, 17. Girard Trust Co. v. Owen, 83 
182 lU. 39, 56 N. E. 139, 74 A. S. R. Kan. 692, 112 Pae. 619, 33 L.R.A. 
161; Equitable Loan & Security Co. v. (N.S.) 262. 

Waring, 117 Ga. 699, 97 A. S. R. 177, 18. Numey v. Firemen's Fund Ins. 

44 S. E. 320, 62 L.R.A. 93; Mathews Co., 63 Mich. 633, 30 N. W. 360, 6 A. 

V. Modern Woodmen of America, 236 S. R. 338. 

Mo. 326, 139 S. W. 161, Ann. Cas. 19. Helme v, Philadelphia Life Ins. 

1912D 483; Hoffman v. Mtaa F. Ins. Co., 61 Pa. St. 107, 100 Am. Dec. 621. 
Co., 32 N. Y. 406, 88 Am. Dec. 337 and 
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the clearest expression of such a design would justify the assumption 
that an executed contract was intended by either party as a snare. 
If technical forfeitures could be sustained by such intendments, the 
efifect would be to weaken private confidence in commercial faith, 
and occasion just solicitude as to the security of important rights.** 

Compensation 

292. Right to Compensation Generally. — ^The right to compensa- 
tion is ordinarily determined by the terms of the contract. Therefore 
one who contracts for a supper at a fixed price per person, is not liable 
for extras ordered by the guests.^ Likewise a contract to pay for the 
services of one expert in putting in an electrical equipment will not 
authorize a recovery at contract rates for the services of two.* Where 
the circumstances are such that in the absence of an agreement, a 
person rendering services would be entitled to no compensation for 
his services, and the agreement provides for compensation in a certain 
contingency and in that contingency only, and that contingency does 
not occur, but another and an altogether different one occurs, no 
principle of law or equity will permit the agreement to be applied 
to the latter contingency, and it may not be presumed that the parties 
intended it to apply.' On the other hand, if land furnished under 
an agreement to furnish land necessary for "borrow pits" is not suit- 
able for the work contracted for, the contractor is entitled to recover 
money necessarily expended in procuring other land practicable for 
that purpose.* 

293. Amount or Rate. — When labor or materials are furnished by 
request and no price is agreed on, the law will imply an agreement 
to pay what it is reasonably worth.* Where the amount of compen- 
sation is not specified in an oral contract for work similar to that 
done under a previous written contract between the same parties 
wherein the compensation was specified, it may fairly be presumed 
that it would be paid for at the rate of the original work of the same 
nature.* But in making their contracts men are not restricted to 
reasonable compensation, and particularly in the arts and sciences 
they often contract for a higher price, in view of the skill and learn- 
ing expected, than the ordinary market value of such commodities. 

20. Hoffman v. JEtna Fire Ins. Co., LJl.A.(N.S.) 149. 

32 N. Y. 405, 88 Am. Dec. 337. 4. Illinois Cent. R. Co. v. Manion, 

1. Eaton V, Gav, 44 Mich. 431, 6 N. 113 Ky. 7, 67 S. W. 40, 101 A. S. R. 
W. 862, 38 Am. Rep. 276. 346. 

2. Edison General Electric Co. v. 5. Nordyke, etc., Co. v. Kehlor, 155 
Canadian Pac. Nav. Co., 8 Wash. 370, Mo. 643, 56 S. W. 287, 78 A. S. R. 
36 Pac. 260, 40 A. S. R. 910, 24 L.R.A. 600. 

316. 6. Fitzgerald v. Walsh, 107 Wis. 

3. More v. Luther, 163 Mich. 206, 92, 82 N. W. 717, 81 A. S. B. 824, 
116 N. W. 986, 126 A. S. R. 479, 18 
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When men contract for such prices, the law does not require them to 
be content with a jury's valuation.' It may be pointed out, however, 
that in a contract calling for instalment payments of a certain pro- 
portion of the value of the work as it progresses, the term "value" 
is not necessarily synonymous with the price agreed upon.® In the 
construction of agreements wherein there are stipulations with respect 
to compensation, the amount of which is not specified, a great variety 
of questions are presented. Sometimes there are provisions for the 
ascertainment of compensation by measuring the work done. In such 
a case the fact that at the time of suit, conditions are such that 
measurement is dijfficult and more or less unsatisfactory, does not 
authorize the substitution of a mode of ascertainment never contem- 
plated by the parties.* In excavation contracts different rates of 
compensation are sometimes provided for ordinary earth and for ma- 
terial which cannot be plowed in a specified manner. A provision in 
an excavation contract taking material that cannot be plowed out of 
the class of ordinary earth, for purposes of compensation, means ma- 
terial that cannot be plowed with reasonable facilities, and includes 
such material as hardpan, or that containing large and coarse boulders 
and cemented gravel, which frequently turns the plow out of its 
shallow furrow, or fastens it so firmly that unusual means are required 
to loosen and extract it. And the fact that the most feasible and 
available method of loosening material to be excavated is by plowing 
does not require compensation at the rate paid for ordinary earth, if 
it cannot be plowed in the ordinary manner.*<> In some contracts there 
is a stipulation for the payment of a proportion of the proceeds of 
property to be disposed of. Under such a contract the question may 
arise, what is meant by the term "proceeds." It would seem to be 
clear that the word "proceeds" does not mean cash, but anything of 
value which is received in exchange for the property.** Similar 
questions are presented by contracts containing provisions for the 
payment of a percentage of the receipts. The receipts from news- 
paper advertising may serve as an illustration. If a* newspaper agrees 
to examine a plan to increase its advertising business, and if it should 
make use thereof to pay the originator a certain per centum "on gross 
receipts for all classified advertising run" during certain periods, 
the percentage is to be computed only on the increased volume of 
business attributed to the use of the plan.** 

7. Nordyke, etc., Co. v, Kehlor, 155 Co. v, Brennan, 174 Ind. 1, 87 N. E. 
Mo. 643, 56 S. W. 287, 78 A. S. R. 215, 90 N. E. 65, 68, 91 N. E. 603, 30 
600. L.R.A.(N.S.) 85. 

8. Faunce v, Burke, 16 Pa. St. 469, 11. Mills v. Smith, 193 Mass. 11, 78 
55 Am. Dec. 519. N. E. 765, 6 L.R.A.(N.S.) 865. 

9. Blassengame v. Boyd, 178 Fed. 1, 12. Taylor v. Times Newspaper Co., 
101 C. C. A. 129, 21 Ann. Cas. 800. 83 Minn. 523, 86 N. W. 760, 85 A. S. 

10. Indianapolis Northern Traction R. 473. 

908 



Digitized by 



Google 



6 E. C. li. CONTRACTS H 294-296 

294. Extra Work Generally. — ^In a contract between master and 
servant for the rendition of personal services at a stipulated price, an 
express contract seems to be necessary to give the servant a legal claim 
for services not covered by the contract and rendered without objec- 
tion. But this rule does not seem to apply to other contracts.** 
Where the parties to a special contract deviate from the original plan 
agreed upon, and the terms of the original contract do not appear to 
be applicable to the new work, it being beyond what was originally 
contemplated by the parties, it is undoubtedly to be regarded and 
treated as a work wholly extra, out of the scope of the contract, and 
may be recovered for as such.** However, for extra work directed to 
be done by an architect whose only authority is to see that the ma- 
terials and workmanship are in accordance with the specifications, the 
contractor cannot recover unless there has been a ratification by the 
owner.** 

295. Extra Work Necessitated by Casualty. — ^The general rule un- 
doubtedly is, that in cases of contracts for the construction of an 
entire work at a stipulated sum to be paid for the same, any casualty 
which increases the labors and expenditures of the contractor must 
fall on him who engages to do the work. But in case of a mere con- 
tract for labor generally, to be paid for at a fixed rate of compensation 
for the work actually done, the expense of the increased amount of 
labor arising from some casualty, and without any fault on the part 
of the laborer, will fall upon tie party for whom the labor is per- 
formed.** But even in the case of a contract for an entire work for a 
stipulated sum, the contractor may recover additional compensation 
for extra work necessitated by an accident which is due to the fault 
of the owner or his employees.*' 

296. Requirement of Written Order for Extra Work. — ^Disputes 
between contractor and owner as to extra work and changes on build- 
ing or working contracts are as old as the practice of contracting for 
such work, and are a fertile cause of litigation. For many years the 
effort has been to limit or prevent them by putting the main contract 
in writing, and stipulating, in effect, that changes and alterations 
must be agreed on in writing in order to support a claim for extra 
compensation. Such stipulations are not as effective as might be 
supposed. The fundamental difficulty with which owners and courts 
have to contend, and which, in the absence of legislation, is insuper- 

13. Mason v. Bridge, 14 Me. 468, 31 15. Starkweather v. Goodman, 48 
Am. Dec. 66. Conn. 101, 40 Am. Rep. 152. See also 

14. Creamery Package Mfg. Co. v. Architects, vol. 2, p. 401. 
Russell, 84 Vt. 80, 78 All. 718, 32 16. Boyle v. Agawam Canal Co., 22 
L.R.A.(N.S.) 135; Fitzgerald v. Pick. (Mass.) 381, 33 Am. Dec. 749. 
Walsh, 107 Wis. 92, 82 N. W. 717, 17. McConnell v. Corona City Wa- 
81 A. S. R. 824. See generally Work ter Co., 149 Cal. 60, 85 Pac 920, 8 
AND I^BOB. L.RA.(N.S.) 1171. 
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able, is that there is no statute requiring such contracts to be in 
writing; that parties who have contracted have a right to cancel 
their contract, or alter it in any way not prohibited by law, or to 
supplement it by another and additional contract, and, in cases of 
this kind may do so orally in the absence of any statute requiring 
such contracts to be in writing. Consequently no legal force 
can be given to stipulations of the character now under consider- 
ation as constituting a prohibition' against the parties altering the 
main contract by mutual agreement. No matter how stringently such 
clauses may be worded, it is always open for the parties to agree orally 
or otherwise, upon proper consideration, that they shall be partially 
or entirely disregarded and another arrangement substituted.*® In 
fact, it may be said that attempts of parties to tie up by contract their 
freedom with each other are futile. No doubt the contract is a fact 
to be taken into account in interpreting the subsequent conduct of 
the parties. But it cannot be assumed, as matter of law, that the con- 
tract governs all that is done until it is renounced in so many words, 
because the parties have a right to renounce it in any way and by any 
mode of expression they see fit. They can substitute a new oral con- 
tract by conduct and intimation, as well as by express words. In 
deciding whether they have waived the terms of the written contract, 
the jury has a right to assume that both parties remembered it, and 
knew its legal meaning. On that assumption, the question of waiver 
is a question as to what the builder fairly might have understood to 
be the meaning of the owner's conduct. If the former had a right to 
understand that the latter expressed a consent to be.Uable, irrespective 
of the written contract, and furnished the work and materials on that 
understanding, the latter is bound.** As to the question what evi- 
dence will be sufficient to justify a finding that the restrictive clause 
was waived, the decisions range all the way from holding that the 
mere doing of extra work and acceptance thereof in silence will justify 
a finding that the extra work clause was waived, and permit a re- 
covery therefor, to the position that waiver will not be inferred unless 
the evidence is clear and convincing. The doctrine that wadver may 
be implied from the doing of the extra work without objection and its 
tacit acceptance is repudiated by many well considered cases. Some 
courts have adopted the view that the fact that such a provision can 
be waived does not warrant the holding that whenever a thing is done 
under a contract for which, by the terms thereof, additional com- 
pensation is dependent upon a certain specified condition being com- 
plied with, such condition was waived as a matter of course because 

18. Headley v. Ca.vaeer, 82 N. J. L. Note: 12 L.R.A. 602. 
635, 82 Atl. 908, 48 L.R.A.(N.S.) 564 19. Bartlett v. Stanchfield, 148 Mass. 
and note; Simpson v. Mann, 71 W. Va. 294, 19 N. E. 649, 2 L.R.A. 626. 
616, 76 S. E. 895, 48 LJR.A.(N.S.) 579. 
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no notice was taken thereof. Such a provision should not be deemed 
waived in the absence of clear and satisfactory evidence showing such 
to have been the intention of the parties, or showing an estoppel in 
pais. Certainly, the mere failure to do the very thing which the 
parties stipulated should work a forfeiture, is not sufficient. Other- 
wise the rule would be that, instead of a provision in a contract work- 
ing a forfeiture under the circumstances therein prescribed, the doing 
of the thing which it was stipulated should work a forfeiture would 
always be held not to do so, but to waive the conditions of the contract 
in that regard. If, under a contract containing such a provision, a 
builder were requested to and did perform extra work of such magni- 
tude that the idea that it was intended he should have no additional 
pay therefor would appear highly unreasonable or absurd, a court 
might, nothing appearing to the contrary, conclude that there was a 
mutual intention to waive such provision.* But this view is not as 
stringent as the rule adopted by other courts that if one party omits 
to have the changes reduced to writing, they must, in view of the 
rights of the other, be deemed to have been made with reference to 
the contract price, unless there is proof of an express waiver of that 
clause of the contract, or a promise to pay for the extra work.* A 
substantially similar conclusion is one to the effect that where it is 
made to appear that subsequent to the execution of the original con- 
tract, and during the progress of the work, the owner and contractor 
made further oral agreements that certain changes or alterations 
should be considered as extra work, and specifically agreed upon the 
price to be paid for the same, or expressly agreed that a reasonable 
price should be charged therefor in addition to the contract price, a 
jury is entitled to infer that the stipulation forbidding a recovery for 
such extras without written agreement has been waived by the par- 
ties.* More effective is a provision to the effect that the contractor 
shall not be entitied to any compensation for extra work unless the 
architect or the owner gives a written order therefor. In such case 
there can ordinarily be no recovery by the contractor for extra work 
performed by him under an oral order of the architect.* Such a 
provision is not so modified by another provision making the archi- 
tects supervisors of the building, with authority to direct its con- 
struction, that the owners can be bound by an oral order of the 
architects. The written order required by the contract cannot, more- 
over, be given after the work is done.* The effect of the provision, 

1. Davis V. LaCroBse Hospital Assoc., 4. Langley v. Ronss, 185 N. Y. 201, 
121 Wis. 579, 99 N. W. 351, 1 Ann. 77 N. E. 1168, 7 Ann. Gas. 210 and 
Cas. 950. note; Bannon v. Jackson, 121 Tenn. 

2. Abbott V. Gatch, 13 Md. 314, 71 381, 117 8. W. 504, 13 A. S. E. 778, 
Am. Dec. 635. 17 Ann. Cas. 77 and note. 

3. Headley v. Cavileer, 82 N. J. L. Note: 48 LJl.A.(N.S.) 590. 

635. 82 AtL 908. 48 LJt.A.(N.S.) 564. 5. Bannon v. Jackson, 121 Tenn. 
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however, is merely that, as it is for the owner's benefit, it cannot 
be waived by the architect without the owner's consent. The owner 
for whom the work is being done, and for whom the architect is 
acting, may waive the provision for a written order. In such case 
the oral order of the architect is binding on his principal, and 
the contractor is entitled to recover for the extra work done under 
the oral order.* 

297. Mode of Payment. — Money is the natural standard of value 
which theoretically is not supposed to fluctuate from year to year; 
and when the sum in dollars and cents is expressed in a contract, to 
be paid by one to the other, it should not be rejected for a more 
uncertain standard.' But a promise to pay a certain sum of money 
on a given day, with the privilege of discharging the debt in some 
other commodity, becomes an absolute promise to pay money if the 
other commodity is not paid on that day. The money in such cases 
is the primary element of the promise; and the stipulation that it 
may be discharged by something else is an alternative of which the. 
debtor may avail himself at or before the day of payment. If he 
fails to do so, the primary object of the promise must prevail ; and it 
becomes a money demand.® Similarly, if one does work for, or sells 
goods to another, and agrees to receive his pay at a stipulated time 
in wheat, shoes, or any other article, or in labor, and the articles are 
not delivered, or the work done according to the stipulation, the 
neglect or omission changes the contract into one for money, and the 
party to whom the payment was to be made is no longer bound to 
receive the goods or labor, but may demand money, and receive it on 
the common count in assumpsit for goods sold.* Under the general 
rule that a party bound to render a service, or make a payment at or 
after a given time, must seek the person to whom the debt or service 
is due, it is the duty of the promisor, if he desires to pay in work, 
to offer to do so.*^ But a debtor tendering the articles owed on the 
day fixed by the agreement continues his right to pay in property 
instead of money .^* Where the creditor has the election of a pon- 
derous article or money, his omission at the proper time to elect 
should be regarded as an election to take the money.^* As to whether 
a contract to pay a certain sum in a specified commodity may be paid 

381, 117 S. W. 504, 13 A. S. R. 778, 9. Kipp v. Diskey, 81 Ind. 214, 42 
17 Ann. Cas. 77. Am. Rep. 124; Newman v. McGr^or, 

6. Notes: 7 Ann. Cas. 213; 17 Ann. 6 Ohio 349, 24 Am. Dec. 293. 

Cas. 82, note. 10. Schuessler v. Watson, 37 Ala. 

7. Heywood v. Heywood, 42 Me. 229, 98, 76 Am. Dec. 348. 

16 Am. Dec. 277. 11. Roberts v. Beatty, 2 Pen. & W. 

8. Edwards v. McEee, 1 Mo. 123, 13 (Pa.) 63, 21 Am. Dec 410 and note. 
Am. Dec. 474; Baker v. Todd, 6 Tex. 12. Russell v. McCormick, 45 Ala. 
273, 55 Am. Dec. 775; Deel v. Berry, 587, 6 Am. Rep. 707. 

21 Tex. 463, 73 Am. Dec 236. 
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in money the decisions are conflicting. The decisions sustaining such 
right adopt the theory that provisions like these, in regard to the 
mode of payment, are inserted only for the benefit of the debtor, and 
that they give him the privilege to pay either in money or in the 
articles specified, as he may elect.** But under this view, if the 
obligation is not met when due this option is lost, and the debtor 
must then make payment in money at the price fixed. The demand 
is afterward treated in every respect as if it had always been payable 
in money, except as regards negotiability in cases where the obligation 
is in the form of a note.** By the courts which have reached a 
contrary conclusion this view has been criticised on the ground that 
the inference that the provision was intended for the debtor's benefit 
is not warranted by its language, and also because there is no mu- 
tuality in the rule. Thus if the value of the article in which payment 
is to be made falls below the specified price, the debtor may still pay 
in that article at that price. But if the value rises above that price, 
then he may pay in money. The creditor is to lose by the fall of 
articles he contracts for, but not to gain by the rise.** Some decisions 
have turned solely upon the language of the contract. For instance, 
it has been declared that a covenant to pay a certain sum "payable" 
in a certain commodity is not of the same import as the expression 
"may be paid." The latter, if used, implies an election to pay 
in the thing named or not, as it may suit the convenience of the 
obligors; the former, in direct and positive language, makes the 
amount payable in the thing specified, and shows that it was 
really a contract for goods, and not for money, which might be paid 
by the delivery of the article named; and that the sum mentioned 
was merely the medium by which the quantity of the thing con- 
tracted for was to be ascertained, fiujcording to its stipulated value.** 
An instrument drawn for a specified number of dollars payable in 
a certain commodity means so much of the article named as will in 
the market amount to the sum of the dollars named in the contract.*' 
Moreover, every contract in general terms for the wares of a par- 
ticular trade must be understood to relate to wares of the kind and 
fashion then in ordinary use, and not to such as are out of use and 
unsalable or to parts of the articles mentioned.** 

15. Sims V. Cox, 40 Ga. 76, 2 Am. Am. Dec. 65. 

Rep. 560; Heywood v. Heywood, 42 16. Cole v. Ross, 9 B. Mon. (Ky.) 

Me. 229, 16 Am. Dec. 277; Smith v. 393, 50 Am. Dec. 517. 

Coolidge, 68 Vt. 616, 36 Atl. 432, 54 17. Fosdick v. Greene, 27 Ohio St. 

A. S. R. 902. 484, 22 Am. Rep. 328. 

14. Smith V. Coolidge, 68 Vt. 616, 18. Dennett v. Short, 7 Greenl. 

35 Atl. 432, 64 A. S. R. 902. (Me.) 150, 20 Am. Dec. 356. 

16. Starr v. Light, 22 Wis. 433, 99 
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VIII. Modification ob Meroeb 

298. Modification Generally. — ^It is entirely competent for the par- 
ties to a contract to modify or waive their rights under it and ingraft 
new terms upon it.^* For instance, the time fixed for performance 
may be enlarged by subsequent agreement.'® A subordinate and 
separable part of the contract may be waived or modified by the par- 
ties without a cancellation or avoidance of the whole contract.* When 
a building is in process of construction, and additions or alterations 
are made, the original contract, unless it be so entirely abandoned that 
it is impossible to trace it and say to what part of the work it shall 
be applied, is held still to exist, and to be binding on the parties so 
far as it can be followed. The additions or alterations, if the expense 
of the work is thereby increased, may be the subject of a new contract, 
either express or implied, but they do not aflFect the original contract, 
which still remains in force.* However, a contract cannot be modified 
without the assent of both parties.* Therefore two parties to a con- 
tract cannot bind other parties thereto by an independent agreement 
in reference to the original contract* Nor can a contract for the 
delivery of specific articles be converted into one for payment of 
money without the consent or default of the contractor or promisor.* 

299. Contract in Writing. — It is true that a simple contract com- 
pletely reduced to writing cannot be contradicted, changed, or modi- 
fied by parol evidence of what was said and done by the parties to it 
at the time it was made, because the parties agreed to put the con- 
tract in writing and to make the writing part and evidence thereof. 
The very purpose of the writing is to render the agreement more 
certain and to exclude parol evidence of it. Nevertheless, by the rules 
of the common law, it is competent for the parties to a simple contract 
in writing, before any breach of its provisions, either altogether to 
waive, dissolve, or abandon it, or to add to, change, or modify it, or 
vary or qualify its terms, and thus make it a new one. In such case 
the contract must be proved partly by the written and partly by the 
subsequent oral contract which has thus been incorporated into and 

19. Holyfield v. Harrington, 84 Kan. 1. Davis v. Com., 164 Mass. 241, 41 
760, 115 Pac. 646, 39 L.R.A.(N.S.) N. E. 292, 30 L.R.A. 743. 

131; Illinois Cent. R. Co. v. Manion, 2. MoKinney v. Springer, 3 Ind. 59, 

113 Ky. 7, 67 S. W. 40, 101 A. S. R. 54 Am. Dec. 470. 

345; Bryant v. Crosby, 36 Me. 562, 3. Ingham Lumber Co. v, Ingersoll, 

58 Am. Dec. 767; Linz v, Schuck, 106 93 Ark. 447, 125 S. W. 139, 20 Ann. 

Md. 220, 67 Atl. 286, 124 A. S. R. 481, Cas. 1002. 

14 Ann. Cas. 495, 11 L.R.A.(N.S.) 4. Sargeant v. Daunoy, 14 La. 43, 

789; Lane v. Winthrop, 1 Bay (S. C.) 33 Am. Dec. 573; Palmer v. Fogg, 35 

116, 1 Am. Dec. 599; Smith v. Tunno, Me. 368, 58 Am. Dec. 708. 

McCord, Eq. (S. C.) 443, 16 Am. Dec. 6. Smith v. Davis, 1 Wis. 447, 60 

617. Am. Dec. 390. 

20. Parmelee v, Thompson, 45 N. Y. 
58, 6 Am. Rep. 33. 
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made part of the original one. The reason for this seems to be that 
simple contracts, whether written or otherwise, are of the same dignity 
in contemplation of law, and therefore the written contract may be 
changed, modified, or waived in whole or in part by a subsequent one, 
express or implied.* Thus the time for the performance of a written 
contract may be extended by parol.' Moreover, though the parties 
to a contract may stipulate that it is not to be varied except by an 
agreement in writing, they may, by a subsequent contract not in 
writing, modify it by mutual consent. One who has agreed that he 
will only contract by writing in a certain way does not thereby pre- 
clude himself from making a parol bargain to change it. There can 
be no more force in an agreement in writing not to agree by parol 
than in a parol agreement not to agree in writing, and every agree- 
ment of that kind is ended by the new one which contradicts it.® 

300. Contract under SeaL — By the common law a contract under 
seal could not be modified or abrogated by a subsequent agreement 
unless the latter was also sealed. The rule was founded upon public 
policy. It was not regarded as safe or prudent to permit the contract 
of parties which had been carefully reduced to writing and executed 
under seal to be modified or changed by the testimony of witnesses as 

6. Beshazo v, Lewis, 5 Stew. & P. 27 Am. Dec. 323. And see Evidence. 

(Ala.) 91, 24 Am. Dec. 769; Shriuer Compare Adams v, Nichols, 19 Pick. 

V. Craft, 166 Ala. 146, 51 So. 884, 139 (Mass.) 275, 31 Am. Dec. 137, wherein 

A. S. R. 19, 28 L.R.A.(N.S.) 450; it was said that executory parol agree- 

Spann v, Baltzell, 1 Fla. 301, 46 Am. ments to vary or modify the terms of 

Dec. 346 ; Atwell v. Miller, 11 Md. 348, a written contract, are not operative 

69 Am. Dec. 206; Baltimore Pearl to produce that effect. 

Hominy Co. v. Linthicum, 112 Md. 27, In Baker v, Whiteside, Breese (111.) 

75 Atl. 737, 136 A. S. R. 383, 20 Ann. 174, 12 Am. Dec. 168, there is a state- 

Cas. 1325; Cummings v, Arnold, 3 ment to the effect that the terms of a 

Mete. (Mass.) 486, 37 Am. Dec. 155; written agreement cannot be changed 

Hastings v. Lovejoy, 140 Mass. 261, 2 by parol, but that the time of its per- 

N. £. 776, 54 Am. Rep. 462 ; Taylor v, f ormance may be extended. But this 

Finnigan, 189 Mass. 568, 76 N. £. 203, statement seems to have been made in 

2 L.R.A.(N.S.) 973; Abell v, Munson, reference to a contract under seal. 

18 Mich. 306, 100 Am. Dec. 165; Lee 7. Blood v. Goodrich, 9 Wend. (N. 

V. Hawks, 68 Miss. 669, 9 So. 828, 13 Y.) 68, 24 Am. Dec. 121; Friess v. 

L.R.A. 633; Pratt v. Morrow, 45 Mo. Rider, 24 N. Y. 367, 82 Am. Dec. 308; 

404, 100 Am. Dec. 381; Henning v. Cummins v. Beavers, 103 Va. 230, 48 

U. S. Insurance Co., 47 Mo. 425, 4 S. E. 891, 106 A. S. R. 881, 1 Ann. 

Am. Rep. 332; Grafton Bank v. Wood- Cas. 986. 

ward, 5 N. H. 99, 20 Am. Dec. 566; 8. Illinois Cent. R. Co. v. Manion, 

Taylor v. Seaboard, etc., R. Co., 99 N. 113 Ky. 7, 67 S. W. 40, 101 A. S. R. 

C. 185, 5 S. E. 750, 6 A. S. R. 509; 345; New York L. Ins. Co. v. O'Dom, 

Harris v. Murphy, 119 N. C. 34, 25 100 Miss. 219, 56 So. 379, Ann. Cas. 

S. E. 708, 56 A. S. R. 656 and note; 1914A 583; Day v. Mechanics' etc., 

Thurston v. Ludwig, 6 Ohio St. 1, 67 Ins. Co., 88 Mo. 325, 57 Am. Rep. 416; 

Am. Dec. 328; Solomons v. Jones, 3 Morrison v. Insurance Co, of North 

Brev. (S. C.) 54, 5 Am. Dec. 538; America, 69 Tex. 353, 6 S. W. 605, 5 

Vicary v. Moore; 2 Watts (Pa.) 451, A. S. R. 63. 
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to the parol statements or agreements of the parties.* But this rule 
was subject to many modifications and apparent exceptions. If the 
contract varying the terms of or abrogating the specialty had been per- 
formed^ so ihsii one of the parties had received the fuU benefit of the 
change, he was not permitted to avail himself of the default of the 
other party. It was said that when an executed parol agreement was 
set up, it was not the agreement alone, but the thing done under it, 
that was effectual.** A parol enlargement of the time for performance 
of a covenant in a sealed instrument has been declared to be good.** 
Moreover, the tendency of modem judicial decision has been to apply 
the same rule in this respect to sealed instruments as to simple con- 
tracts.** In cases where a contract under seal may be modified by 
parol the remedy for a breach of the parol agreement is not by an 
action on the sealed instrument but on the new agreement.** 

301. Necessity of Consideration. — ^It has been said that a provision 
of a contract may be waived without a new consideration.** But while 
there are some expressions in the cases which seem to dispense with the 
necessity of a consideration for a modification of a contract, yet a 
modification can be nothing but a new contract, and must be supported 
by a consideration like every other contract.** Where a written con- 
tract is either totally abandoned and annulled, or simply altered or 
modified in some of its terms, this is done and can be done only by a 
distinct and substantive contract between the parties, founded on some 
valid consideration. Among the multifarious oral negotiations of 
parties in reference to their mutual stipulations in written contracts, it 
sometimes requires much nicety of discrimination to draw the line of 
distinction between those which are valid and effectual as alterations or 
modifications of the terms of written contracts, and those which are 

9. Dickerson v. Ripley County, 6 IS. Ford v. Campfleld, 11 N. J. L. 
Ind. 128, 63 Am. Dec. 373; Pratt v. 327, 20 Am. Dec. 589. 

Morrow, 45 Mo. 404, 100 Am. Dec. The remedy is on the agreement en- 

381 ; McKenzie v. Harrison, 120 N. Y. larging the time, and not on the cove- 

260, 24 N. E. 458, 17 A. S. R. 638, 8 nant itself, where there is an enlarge- 
LJt.A. 257. ment of a condition precedent. Lang- 

10. Dickerson v. Ripley County, 6 worthy v. Smith, 2 Wend. (N. Y.) 
Ind. 128, 63 Am. Dec. 373; Munroe v. 587, 20 Am. Dec. 652. 

Perkins, 9 Pick. (Mass.) 298, 20 Am. 14. A release from a contract to run 

Dec. 475 ; Pratt v. Morrow, 45 Mo. 'a bus from passenger trains to a hotel 

404, 100 Am. Dec. 381. is valid without any new and independ- 

An executed parol agreement modi- ent consideration to support it. Hath- 

fying a contract under seal will be up- away v, Lynn, 75 Wis. 186, 43 N. W. 

held. McKenzie v. Harrison, 120 N. 956, 6 L.R.A. 551. 

Y. 260, 24 N. E. 458, 17 A. 8. R. 638, 16. Shriner v. Craft, 166 Ala. 146, 

8 LJI.A. 257. 51 So. 884, 139 A. S. R. 19, 28 L.R.A. 

11. Langworthy v. Smith, 2 Wend. (N.S.) 450; Pratt v. Morrow, 45 Mo. 
(N. Y.) 587, 20 Am. Dec. 652. 404, 100 Am. Dec. 381; Smith v. 

12. Hastings v. Lovejoy, 140 Mass. Tunno, 1 McCord Eq. (S. C.) 443, 16 

261, 2 N. E. 776, 54 Am. Rep. 462. Am. Dec. 617, 
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mere pollicitations, or nuda pacta, and therefore of no binding valid- 
ity. This, however, is a mistake. A valid consideration is an essen- 
tial and indispensable element in every binding agreement. If a 
written contract is altered by agreement, such agreement must have 
the essential ingredients of a binding contract; and although it may 
have reference to, and indeed embody, the terms of the written con- 
tract, yet it must be founded on a new and distinct consideration 
of itself. When the oral agreement of parties amounts to a waiver 
or discharge of mutual stipulations in a written contract, either in 
whole or in part, the discharge of each by the other from the obli- 
gations of the contract may furnish a suflBcient consideration. For- 
bearance, or extrinsic considerations, may exist to furnish' sufficient 
legal foundation for an alteration, by verbal agreement, of the stipu- 
lations in a prior existing contract An agreement by one person 
to discharge another from the obligations of a written contract, as 
a matter purely ex gratia and in the nature of a donation, would 
be of no binding validity as a mere executory agreement, and to be 
eflFectual must be fully executed by an actual release or surrender 
of the contract, in writing. There is a class of cases, however, where 
a written contract may be altered or modified by a mere oral agree- 
ment which, at its inception, or as a mere executory agreement, would 
have no binding effect, yet by being acted upon by the parties until 
it would work a fraud or injury to refuse to carry it out, becomes 
binding and effectual as a contract.^* Accordingly, it has been 
declared that the subsequent promise of a creditor to accept payment 
of his debt in a particular mode is not binding upon him, and that 
he has a legal right at any time to decline further execution of the 
contract, and recover such part of the old debt as remains unpaid, 
although this conclusion does not affect cases of a secondary contract 
executed on the part of the debtor or so far executed that he cannot 
recede from it without great inconvenience.*' It is generally held that 
a consideration is necessary to support an agreement for an extension 
of the time of performance.** An oral agreement to enlarge the 
time or change the place of performance fixed by a written contract 
must be subsequent to the time of the execution of the latter, and 
constitute an independent agreement of itself, acquiring its bind- 
ing effect either from an existing consideration at tiie time, or from 
having been acted upon by the parties until it could not be disregarded 
by one party without working an injury to the other party.** 

16. Thurston v. Ludwig, 6 Ohio St. 33; Ohnstead v. Latimer, 158 N. Y. 
1, 67 Am. Dec. 328. 313, 53 N. E. 5, 43 L.RA.. 685; Cum- 

17. Bates v. Starr, 2 Vt. 536, 21 mins v. Beavers, 103 Va. 230, 48 S. E. 
Am. Dec. 568. 891, 106 A. S. R. 881, 1 Ann. Cas. 

18. Bradford v. Marbury, 12 Ala. 986. 

520, 46 Am. Dec. 264; Parmdee v. 19. Thurston v. Ludwig, 6 Ohio St. 
Thompson, 45 N. T, 58, 6 Am. Bep. 1, 67 Am. Dec. 328. 
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302. Sufficiency of Consideration. — Generally speaking, the suffi- 
ciency of the consideration for the modification of a contract would 
seem to be determined by the rules that govern the sufficiency of the 
consideration for an original contract. Thus the doing by one of 
the parties of something that he is not legally bound to do would un- 
doubtedly be a good consideration for the other's promise to modify 
the terms of the contract*^ Moreover, the mutual obligations assumed 
by the parties, at the time of the modification, constitute a sufficient 
consideration, although if one of the parties does not assume any 
obligation or release any right a promise by the other is a nudum 
pactum and void.^ That rule is applicable to a contract to do certain 
work for a fixed price. There appears to be no dissent from the propo- 
sition that the parties to such a contract may modify it by providing 
for additional work for the same compensation or for additional com- 
pensation for the same work. But because of the insufficiency of the 
consideration, a modification of the contract is ordinarily not effected 
by a promise to perform additional work for the same compensation,* 
or to pay additional compensation for the same work.* Great diffi- 
culty has been experienced in cases where the promise to pay addi- 
tional compensation is made in view of the other's refusal to proceed 
with the work. The rule has been stated to be that the promise of a 
party to do, or the doing of, that which he is already under a legal 
obligation to do by the terms of a contract, is not a sufficient con- 
sideration to support the promise of the other party to pay extra 
compensation for the performance of the work. In some jurisdictions 
the courts adhere closely to the letter, and apparently the spirit, of 
the rule, and hold that in the absence of exceptional circumstances 
or unanticipated difficulties a promise to pay a contractor increased 
compensation for doing that which a contract binds him to do, is 
without consideration and consequently unenforceable. This con- 
clusion is sometimes influenced by the fact that a party who refuses 
to perform, and thereby coerces a promise from the other party to the 
contract to pay him an increased compensation for doing that which 
he is legally bound to do, takes an unjustifiable advantage of the 

20. The payment of usurious in- In case of an agreement executory 

terest is a good consideration to sup- on both sides the time for performance 

port a contract to extend the time of may be extended by mutual agreement 

payment of a debt. Fleming v. Bar- without any other or further consid- 

den, 126 N. C. 450, 36 S. E. 17, 78 A. eration. 34 LJIJl. 34, note. 

S. R. 671, 53 LJI.A. 316. 2. Note: 34 LJIA. 42-43. 

1. Shriner v. Croft, 166 Ala. 146, 8. Davis v. Morgan, 117 Ga. 504, 

51 So. 884, 139 A. S. R. 19, 28 L.R.A. 43 S. E. 732, 97 A. S. R. 171, 61 L.RA. 

(N.S.) 450; Ldnz v. Schuck, 106 Md. 148; Creamenr Package Mfg. Co. v. 

220, 67 Atl. 286, 124 A. S. R. 481, 14 Russell, 84 Vt. 80, 78 Atl. 718, 32 

Ann. Cas. 495, 11 L.R.A.(N.S.) 789. L.R.A.(N.S.) 135. 
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necessities of the other party, and that there is no warrant for infer- 
ring that the parties have voluntarily rescinded or modified their 
original contract.* Whatever may be said in favor of the logical 
basis of this rule, it must be conceded that it oftentimes blinds the 
eyes of the court to the practical situation in which one may be placed 
by the refusal of another to comply with his contract, and the de- 
cided advantage it may be to the former to pay an additional amount 
to secure a specific performance of the contract, rather than to abide 
by his legal remedy of an action for damages, even assuming that 
he would be able to collect the damages that he might recover. The 
rule, at best, rests upon the postulate, which is frequently contrary 
to the fact, that the remedy which the law affords is adequate to the 
damages which will be sustained by the failure to perform the original 
contract. The tendency of the rule, therefore, assuming that the 
parties are aware thereof, and are influenced solely by consideration 
of their legal rights, prevents the party not at fault from securing at 
an increased cost what he at least deems to be the practical advantage 
of a specific performance of the original contract, and leaves him 
merely the hope, very likely an illusory one, that he may, by enforc- 
ing his legal remedies, secure an equivalent by way of damages.* 
Such considerations have no doubt influenced the conclusion reached 
by some courts to the effect that a promise of additional compensation 
to the one who refuses to complete the contract may be enforced. 
Under this view, the completion of the work on the faith of the 
promise when he might have abandoned the work and thereby merely 
subjected himself to damages enables the promisee to recover such 
additional compensation.* Under either view, a modification of the 
terms of the contract with respect to the services to be rendered, though 
comparatively slight, undoubtedly is a sufficient consideration for 
the promise.' Many cases may likewise be taken out of the opera- 
tion of the doctrine relating to the performance of a duty on the 
ground that there was a compromise of an honestly disputed question 
concerning the original contract.® Moreover, where the party refus- 

4. Shriner v. Craft, 166 Ala. 146, 465, 34 L.R.A. 33 and note; Evans v, 

61 So. 884, 139 A. S. R. 19, 28 L.R.A. Oregon, etc., R. Co., 58 Wash. 429, 

(N.S.) 450 and note; Linz v. Schuck, 108 Pac. 1095, 28 LJIA.(N.S.) 455. 

106 Md. 220, 67 Atl. 286, 124 A. S. Notes: 11 L.R.A.(N.S.) 792; 14 

R. 481, 14 Ann. Cas. 495 and note, 11 Ann. Cas. 500. 

LJl.A.(N.S.) 789 and note. 7. Shriner v. Craft, 166 Ala. 146, 

Note: 34 L.RA. 38. 51 So. 884, 139 A. S. R. 19, 28 L.R.A. 

6. Note: 11 L.R.A.(N.S.) 796. (N.S.) 450 and note; Davis v. Morgan, 

6. Mtinroe v, Perkins, 9 Pick. 117 Ga. 504, 43 S. E. 732, 97 A. S. R. 

(Mass.) 298, 20 Am. Dec. 475, limited 171, 61 LJI.A. 148. 

in Parrot v. Mexican Cent. R. Co., 207 Note: 34 L.R.A. 37. 

Mass. 184, 93 N. E. 590, 34 L.R.A. 8. Notes: 11 L.R.A.(N.S.) 757; 28^ 

(N.S.) 261; Abbott v. Doane, 163 L.R.A.(N.S.) 451. 
Mass. 433, 40 N. E. 197, 47 A. S. R. 
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ing to complete his contract does so by reason of some unforeseen and 
substantial difficulties in the performance thereof, which were not 
known or anticipated by the parties when the contract was entered 
into, and which cast upon him an additional burden not contem- 
plated by the parties, and the opposite party promises him extra pay 
or beneflts if he will complete his contract, and he agrees to do so, 
the promise to pay is supported by a valid consideration. In such 
a case the natural inference arising from the transaction, if unmodi- 
fied by any equitable considerations, is rebutted, and the presump- 
tion arises that by the voluntary and mutual promises of the par- 
ties their respective rights and obligations under the original contract 
are waived, and those of the new or modified contract substituted 
for them. If the difficulties are unforeseen, and such as neither 
party contemplated, or from the appearance of the thing to be dealt 
with could have anticipated, it would be an extremely harsh rule 
of law that would hold there was no legal way of binding the owner 
of property to fulfil a promise made by him to pay the contractor 
such additional sum as the unforeseen difficulties cost him. When 
there is such a strong moral obligation to relieve the one who has 
undertaken the work, it would be making an exceedingly technical 
distinction to hold that the promise would have been binding if the 
original contract had been expressly rescinded, but that it is not bind- 
ing because there was no express or actual rescission, although the facts 
show that it was undoubtedly intended by the parties that neither 
should be held to the terms of the original contract.* 

303. Merger of Debt — In general, a higher security taken from 
the debtor himself extinguishes the original contract. This proceeds 
upon a presumption of law that it is taken in satisfaction of the orig- 
inal debt. There is some conflict of authority as to whether this 
presumption is conclusive, that is, whether there is an extinguish- 
ment per 86, But the prevailing rule is that it is merely a question 
of intention. The question is, what did the parties mean by the 
transaction? Did they intend that the old security should remain 
open and the new one be merely collateral or additional ; or did they 
intend to extinguish the former? This intention is of course to be 
collected from the face of the instrument itself, where it so appears, 
and if it does not so appear, then from the next best evidence; the 
only difference being, that in the former case the security itself proves 
the exception to the rule, and also the intention of the parties, while 
in the latter the party alleging the exception must prove it. In the 

9. Linz V. Schuck, 106 Md. 220, 67 495 and note, 11 L.R.A.(N.S.) 789. 
AtL 286, 124 A. S. R. 481, 14 Ann. Cas. Note: 28 LitA.(N.S.) 45L 
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absence of other evidence of the intent, the law construes the higher 
security of the debtor himself as an extinguishment, because it gives 
a higher remedy.^^ But where the debt does not have sufficient 
ground to support it as it originally stands, its substantial nature can- 
not be changed, or legal efficacy be imparted to it, by a mere change of 
form. Though the old debt is merged in the new one, it does not 
create a new contract, severed and absolved from its original con- 
sideration. In equity it must stand upon its original consideration, 
and when that fails it may be impeached, whatever may be its new 
form, if the party aggrieved can show sufficient reasons for not inter- 
posing his defense at an earlier stage of the transaction.^^ Moreover, 
the taking of a second collateral security for the same debt upon the 
same property, even of a higher nature, does not extinguish or dis- 
charge the first. Adjudications for several centuries of cases of every 
variety of form have established the proposition that a subsequent 
security for a debt of equal degree with a former for the same debt 
will not extinguish it by operation of law. When the securities are 
of equal degree, they are held to be distinct and independent, al- 
though both are liens upon property. A debt is not honestly extin- 
guished until it is paid in cash or its equivalent, and to multiply 
artificial mergers will not further the cause of fair dealing. To make 
the second security an extinguishment or discharge of the first, there 
must be an express release, or, at least, a release implied from a cove- 
nant not to sue.^* Although a simple contract is merged in a bond, 
covenant or other contract by deed or record, the greater security is not 
merged in a lesser. A debt of record or by deed may be turned into 
a simple contract debt, but only upon some new consideration, and 
then the action must be upon the special agreement, and not upon 
an insimul computoMent^* 

IX. Rescission ob Abandonment 

304. Rescission by Agreement Generally. — ^Persons competent to 
contract can as validly agree to rescind a contract already made as 
they could agree to make it originally.^* However, as a contract is 
made by the joint will of two parties, it can be rescinded only by the 
joint will of the two parties. It is obvious that one of the parties can 
no more rescind the contract, without the other's express or implied 

10. Costar v. Davies, 8 Ark. 213, 46 69 Am. Bee. 551. 

Am. Dec. 311; Van Vleit v. Jones, 20 IS. Young v. Hill, 67 N. Y. 162, 23 

N. J. L. 340, 43 Am. Dec. 633; Baker Am. Rep. 99. 

V. Baker, 28 N. J. L. 13, 75 Am. Dec. 14. Linz v. Schuck, 106 Md. 220, 

243. 67 AU. 286, 124 A. 8. R. 481, 14 Ann. 

11. McDonald v. Ingraham, 30 Miss. Cas. 495, irLJl.A.(N.S.) 789. * 
389, 64 Am. Dec. 166. Note: 74 Am. Dec 657. 

12. Ladd v. Wiggin, 35 N. H. 421, 
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assent, than he alone can make it.** But if the parties agree to rescind 
the contract, and each one gives up the provisions for his benefit, the 
mutual assent is complete, and the parties are then competent to make 
any new contract that may suit them.** Where the parties themselves 
have provided the terms on which their contract shall be abrogated, 
neither can dispense with them, without the consent of the other.*' 

305. Option to Rescind. — ^The assent of both parties to a rescission 
is sometimes expressed in the original contract, as where an option 
to rescind is given to one or both of the parties.*® A question of 
interpretation sometimes arises when such right to rescind is not 
given absolutely but for some specified cause. Such a question has 
arisen with respect to the right to revoke for good cause. The require- 
ment of "good cause" as something on which the right to revoke 
by one or the other should depend, has been declared to be too vague 
to be fairly intelligible. In such a connection, it has no such distinct 
sense as to furnish a common and intelligible criterion for the par- 
ties, or any determinate sense whatever. It is impossible to say that 
the wills of the parties concurred and that each meant exactly what 
the other did, or even to say what either meant. The room for dif- 
ference of opinion is immense, and the case is one where the parties 
have failed to express themselves in terms capable of being reduced 
to lawful certainty by judicial effort. The effect of prescribing such a 
ground of revocation is that as the passage in question is ineffective on 
account of its radical uncertainty, there is nothing to detract from 
the exercise of the right of revocation at any time for cause assigned 
in good faith.** 

306. Rescission by Oral Agreement — ^The parties to a written con- 
tract may not only modify it orally, but they may rescind it in the 
same manner,*^ although evidence of rescission of a written contract 
by a subsequent parol agreement must be clear, positive, and above 
suspicion.* The doctrine of the common law is that a contract under 

15. McAllister-Coman Co. v. Mat- 18. Williamson v. Hill, 154 Mass. 
thews, 167 Ala. 361, 52 So. 416, 140 117, 27 N. E. 1008, 13 L.R.A. 690; 
A. S. R. 43; Ingham Lumber Co. v. Moore v. Shenk, 3 Pa. St. 13, 45 Am. 
IngersoU, 93 Ark. 447, 125 S. W. 139, Dec. 618. 

20 Ann. Cas. 1002; Olmstead v. Bach, 19. Cummer v. Butts, 40 Mich. 322, 

(Md.) 25 Atl. 343, 18 L.R.A. 53, re- 29 Am. Rep. 530. 

versed on other grounds on rehearing, 20. Grafton Bank v. Woodward, 5 

78 Md. 132, 27 Atl. 501, 44 A. S. R. N. H. 99, 20 Am. Dec. 566; Perrine v.' 

273, 22 L.R.A. 74; Fay v. OUver, 20 Cheeseman, 11 N. J. L. 174, 19 Am. 

Vt. 118, 49 Am. Dec. 764. Dec. 388; Noble v. Ward, L. R. 2 Exch. 

16. Shriner v. Craft, 166 Ala. 146, 135, 36 L. J. Exch. 91, 15 W. R. 520, 
51 So. 884, 139 A. S. R. 19, 28 L.R.A. 6 Eng. Rul. Cas. 563 and note. 
(N.S.) 450. Note: 74 Am. Dec. 658. 

17. Morrow v. Campbell, 7 Port. 1. Falls v. Carpenter, 21 N. C. 237, 
(Ala.) 41, 31 Am. Dec. 704. 28 Am. Dec. 592. 

Note: 74 Am. Dec. 658. 
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seal cannot be dissolved by a new parol executory agreement, although 
supported by a good and valuable consideration. Every contract, it 
was observed, ought to be dissolved by matter of as high a nature as 
the first deed.* The application of this rule often produced great 
inconvenience and injustice, and the rule itself has been overlaid 
with distinctions invented by the judges of the common law courts to 
escape or mitigate its rigor in particular cases. But in equity the 
form of the new agreement is not regarded, and under the recent 
blending in some jurisdictions of law and equity, and the right given 
by tte modem rules of procedure to interpose equitable defenses in 
legal actions, the common law rule has lost much of its former im- 
portance. It has been declared in some modem decisions that a con- 
tract under seal may be annulled by a new agreement by parol, fol- 
lowed by actual performance of the substituted agreement, whether 
made before or after the breach, and that a new agreement, although 
without performance, if based on a good consideration, will be a 
satisfaction if accepted as such.* 

307. Implied Rescission by Substituted Agreement — ^Again, a con- 
tract need not be rescinded by an express agreement to that effect. 
If the parties to a contract make a new and independent agreement 
concerning the same matter, and the terms of the latter are so incon- 
sistent with those of the former that they cannot stand together, the 
latter may be construed to discharge the former.* One contract is 
rescinded by another between the same parties, when the latter is in- 
consistent with, and renders impossible the performance of, the former, 
but if, though they differ in terms, their legal effect is the same, the 
second is merely a ratification of the first, and the two must be con- 
strued together.* Where the new contract is consistent with the con- 
tinuance of the former one, and only provides a new mode of dis- 
charging such former one, it has no effect unless or until it is per- 
formed.* Moreover, where parties enter into a contract, which if valid 
would have the effect, by implication, of rescinding a former contract, 
and it turns out that the second transaction cannot operate as the 
parties intended, it does not have the effect, by implication, of affect- 
ing their rights in respect to the former transaction.' 

308. Consideration for Agreement of Rescission. — ^It is always com- 
petent for the parties to rescind a subsisting simple contract by a 

2. Smith V. Lewis, 24 Conn. 624, 63 5. Rhoades v. Chesapeake, etc., R. 
Am. Dec. 180; McCreery v. Day, 119 Co., 49 W. Va. 494, 39 S. E. 209, 87 
N. Y. 1, 23 N. E. 198, 16 A. S. R. 793, A. S. R. 826, 55 LJIA. 170. 

6 L.R.A. 503. 6. McDaniels v. Robinson, 26 Vt. 

3. McCreery v. Day, 119 N. Y. 1, 316, 62 Am. Dec. 574. 

23 N. E. 198, 16 A. S. R. 793, 6 L.RA. 7. Britt v. Aylett, 11 Ark. 475, 52 

503. Am. Dec. 282; Noble v. Ward, L. R. 

4. Drown v. Forrest, 63 Vt. 557, 22 2 Exch. 135, 36 L. J. Exch. 91, 15 W. 
Atl. 612, 14 L.R.A. 80. R. 520, 6 Eng. Rul. Cas. 563. 
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naked agreement to that effect.^ So far as the contract remains 
executory^ it may be said that the agreement to annul on one side 
may be taken as the consideration for the agreement to annul on the 
other side, although a consideration is necessary to release a right of 
action which has accrued for a breach of the contract.* Though there 
is authority to the effect that a new consideration is essential to sub- 
stitute one contract in the place of another,*® the correct rule is that 
there is a sufficient consideration when a new contract is substituted 
for an old one.** The mutual, unexecuted undertakings of an exist- 
ing contract are a sufficient consideration for the cancellation of such 
contract and the substitution of a new one with different terms, and it 
is immaterial that, for a moment during the interval, there is technical- 
ly a breach of the old agreement, since by the new agreement both 
parties treat the old one as an existing contract, and mutually agree to 
a rescission of it.** 

309. Invalidity of Contract or Failure of Consideration as Ground 
for Rescission. — ^A void contract need not be rescinded.** Therefore 
if a person is ignorant of the contents of a written instrument from 
inability to read it, and signs it through mistake and misrepresenta- 
tion, without negligence on his part, the contract is void, and he 
need not rescind it to avoid it.** It is otherwise with respect to void- 
able contracts. As a contract induced by fraud is voidable,** it may 
be rescinded by the party who has been defrauded.** The right to 
rescind a contract induced by fraud is not affected by the fact that 
the person alleging the fraud may himself have been guilty of fraud. 
Accordingly, in an action for the rescission of a contract for the ex- 
change of horses on the ground of the defendant's fraud, the defend- 
ant cannot set up the fraud of the plaintiff as a defense.*' But it 
has been said that if before the discovery of the fraud by the de- 
frauded party, full reparation of all injury has been made, or the 
probable consequential injury or prejudice to the rights of the party 

8. Blood V. Enos, 12 Vt. 625, 36 15. See supra, par. 52. 

Am. Dec. 363. 16. Whitworth v. Thomas, 83 Ala. 

9. CoUyer v. Moulton, 9 B. L 90, 308, 3 So. 781, 3 A. S. R. 725; Mc- 
98 Am. Dec. 370. Donough v. Williams, 77 Ark. 261, 

Note : 1 L JI.A. 827. 92 S. W. 783, 7 Ann. Cas. 276, 8 L.R A. 

10. Spann v. Baltzell, 1 Fla. 301, (N.S.) 452; Saratoga, etc., R. Co. v. 
46 Am. Dec. 346. Row, 24 Wend. (N. Y.) 74, 35 Am. 

11. Holyfield 1?. Harrington, 84 Kan. Dec. 598; Masson v. Bovet, 1 Denio 
760, 115 Pac. 546, 39 L.Ri.(N.8.) 131. (N. Y.) 69, 43 Am. Dec. 651 and note; 

12. Dreifus v. Columbian Exposi- Wilson v. Hundley, 96 Va. 96, 30 
tion Salvage Co., 194 Pa. St. 475, 45 S. E. 492, 70 A. S. R. 837; Jordan v. 
Atl. 370, 75 A. S. R. 704. Annex Corp., 109 Va. 625, 64 S. E. 

IS. Wright V. Dickinson, 67 Mich. 1050, 17 Ann. Cas. 267. 
580, 35 N. W. 164, 11 A. S. R. 602. 17. Whitworth v. Thomas, 83 Ala. 

14, Eldorado Jewelry Co. v. Darnell, 308, 3 So. 781, 3 A. S. R. 725. 
135 la. 555, 113 N. W. 344, 124 A. S. 
B. 309, 
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defrauded have been fully arrested, the contract cannot be rescinded.** 
It has also been said that the courts are vigilant to prevent the re- 
scission of a contract for fraud unless the fraud is admitted or proved 
by most satisfactory evidence.*^ A court of common law is, however, 
equally competent with a court of equity to rescind and set aside 
contracts on the ground of ifraud, where such ground can be estab- 
lished by the common-law rules of evidence.** Like fraud, the 
complete intoxication of one of the parties renders the contract void- 
able at his option.* The contract may therefore be rescinded by 
him.* Again, a substantial failure of the consideration for a con- 
tract may justify its rescission.* Thus, the death of a woman whose 
services and attendance are contemplated in a contract by which she 
and her husband agree to board, care for, and maintain a relative dur- 
ing life, makes such a substantial failure in the consideration that 
the relative is justified in rescinding the contract.^ 

310. Default in Performance as Ground for Rescission. — ^To the 
rule that rescission requires the assent of both parties there is a 
seeming exception in the case where a party breaks his contract. By 
his default he is, however, regarded as consenting to a rescission by 
the other party in case the latter should elect to do so. In a case 
in which the default is of such a nature as to justify the party not in 
default in terminating the contract, the defaulter is presumed to 
assent to such termination. The breach of one party may in such 
case be treated by the other as an abandonment of the contract au- 
thorizing him, if he chooses to do so, to disaffirm it, and thus the 
assent of both parties is sufficiently manifested.* Therefore where 
money is paid on a contract, which is executory on the part of him 
who receives the money, and he altogether fails to fulfil his part 
of the contract, the injured party has an election either to bring an 
action on the contract to recover damages for the non-performance, 
or to consider the contract as rescinded, and recover back the money 
paid, as had and received to his use.* However, the party who seeks 
to rescind a contract because of the other's default must show that 

18. Hill V. Hoeldtke, 104 Tex. 594, 4. Parker v. Macomber, 17 R. I. 
142 S. W. 871, 40 L.R.A.(N.S.) 672. 674, 24 Atl. 464, 16 L.R.A. 858. 

19. Adams v. Gillig, 199 N. Y. 314, 6. Roland v. Lindsey, 104 Ark. 49, 
92 N. E. 670, 20 Ann. Cas. 910, 32 146 S. W. 115, Ann. Cas. 1914C 332; • 
L.R.A.(N.S.) 127. Ptacek v. Pisa, 231 lU. 522, 83 N. E. 

20. State v. GaUlard, 2 Bay (S. C.) 221, 14 LJt.A.(N.S.) 537; Stevens v. 
11, 1 Am. Dec. 628. Gushing, 1 N. H. 17, 8 Am. Dec. 27. 

1. See supra, par. 17. Notes: 50 Am. Dec. 672 et seq,', 30 

2. Joest V. Williams, 42 Ind. 565, L.R.A. 40, 41. 

13 Am. Rep. 377. 6. Luey v, Bundy, 9 N. H. 298, 32 

Note: 107 A. S. R. 544. Am. Dec. 359. 

8. Kessler v. Parelius, 107 Minn. Note: 30 L.R.A. 50. 
224, 119 N. W. 1069, 131 A. S. R. 459. 

925 



Digitized by 



Google 



i 311 CONTRACTS 6 R. C. L. 

he had done all that he was required to do in order to entitle himself 
to a performance of it by the other party.' 

311. What Default in Performance Warrants Rescission. — ^It is not 
every partial failure to comply with the terms of a contract by one 
party which will entitle the other party to abandon the contract at 
once. In order to justify an abandonment of it and of the proper 
remedy growing out of it, the failure of the opposite party must be 
a total one, — the object of the contract must have been defeated or 
rendered unattainable by his misconduct or default. For partial 
derelictions and nonperformance in matters not necessarily of first 
importance to the accomplishment of the object of the contract the 
party injured must seek his remedy upon the stipulations of the con- 
tract itself.^ Before partial failure of performance of one party will 
give the other the right of rescission, the act failed to be performed 
must go to the root of the contract,* or the failure to perform the 
contract must be in respect to matters which would render the per- 
formance of the rest a thing different in substance from that which was 
contracted for.^* It is said by some authorities, however, that there 
may be a rescission if there is a failure to perform a substantial part 
of the contract,*^ or one of its essential terms.** It is, indeed, often 
quite diflScult to determine whether a particular breach of one of 
the provisions or series of items therein by one of the parties in the 
course of performance discharges the injured party; but, in the ab- 
sence of express stipulations to the contrary, it seems to be quite 
generally maintained, at least by the better considered cases, that a 
breach which deprives the injured party of a benefit of but one of 
these subsidiary provisions or promises will not, as a rule, relieve him 
from such further performance as may be due from him under the 
contract, and he is left to redress his injury by an action for com- 
pensation in damages.** The fact that the default is in the first act 
to be done does not necessarily warrant a rescission. A default in that 
does not make it more certain than do other defaults that the party 
aggrieved cannot get exactly what he contracted for; for that default^ 
as well as for others, he may be compensated by suit; and by that 
default, as readily as by others, he may obtain an unconscionable 
advantage, if he is entitled to rescind or retain the bargain as self- 

7. Duncan v. Jeter, 5 Ala. 604, 39 72 N. W. 938, 38 LJI.A. 760. 

Am. Dec. 342; Reddish v. Smith, 10 10. Leopold v. Salkey, 89 111. 412,. 

Wash. 178, 38 Pac. 1003, 45 A. S. R. 31 Am. Rep. 93. 

781. 11. Note: Ann. Cas. 1913C 385. 

Notes: 50 Am. Dec. 672, 673; 30 12. McGrath v. Gegner, 77 Md. 331, 

L.R.A. 48. 26 Atl. 502, 39 A. S. R. 415. 

8. Note: 30 L.R.A. 47. 13. Johnson Forge Co. v. Leonard^ 

9. Chamberlin v. Booth, 136 a. 3 Penn. (Del.) 342, 51 AtL 305, 94 
719, 70 S. E. 569, 35 L.R.A.(N.S.) A. S. R. 86, 57 L.R.A. 225. 

1223; Stanford v. McGiU, 6 N. D. 536, 
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interest may dictate. As evidence of repudiation or abandonment, 
nonperformance of the first thing required to be done may be more 
persuasive than if the promisor had partially carried out his con- 
tract, but, as a basis on which a right of rescission is to be supported, 
it cannot, merely because it is first in order of time, have any greater 
importance than later defaults.** Although there is considerable 
difiiculty in reconciling the decisions, there is conspicuous authority 
for the rule that a breach of contract which does not go to the entire 
consideration will not sustain a rescission. By this rule, compensation 
in damages for a breach less pronounced in its character is substituted 
for the remedy afforded by rescission.** When a covenant goes only 
to a part of the consideration of a contract, is incidental and subordi- 
nate to its main purpose, and its breach may be compensated in dam- 
ages, such a breach does not warrant a rescission of the contract, but 
the injured party is still bound to perform his part of the agreement, 
and his only remedy for the breach consists of the damages he has 
suflFered therefrom.** But it is obvious that cases may arise where 
the duty is of such continuing character, and where the failure to 
observe it is at once so destructive of the objects of the contract and 
so impossible of a forced observance by law, that the courts will put 
an end to it at the instance of the aggrieved party.*' If the contract 
is entire in the sense that each and all its parts are interdependent, 
so that one part cannot be violated without violating the whole, a 
breach by one party of a material part will discharge the whole at 
the option of ttie other party; but if the contract be severable, — 
susceptible of division and apportionment, — the amount to be paid 
by the one party depending upon the extent of performance by the 
other, the mere failure to perform a part of the contract in strict com- 
pliance with its terms will not of itself necessarily authorize the party 
injured to refuse further performance. But in the case of a severable 
contract the circumstances attending the breach, the intention with 
which it was committed, and its eflFect on the other party and on the 
general object sought to be accomplished by the contract, must be 
considered in determining whether or not the breach will operate as 
a discharge. If the circumstances are such as manifest an intention 
on the part of the party in default to abandon the contract, or not to 
comply with its terms in the future, or if, by reason of the breach, the 
object sought to be eflFected is rendered impossible of accomplishment 
according to the original design of the parties, the breach will operate 
as a discharge of the whole contract xmless waived. The right to 

14. Gerli v. Poidebard Silk Mfg. Co., Bander, 75 la. 550, 39 N. W. 887, 1 

57 N. J. L. 432, 31 Atl. 401, 51 A. S. L.R.A. 655. 

R. 612, 30 LJI.A. 61. 16. Kauffman v, Raeder, 108 Fed. 

16. Johnson Forge Co. v, Leonard, 171, 47 C. C. A. 278, 54 L.R.A. 247. 

3 Penn. (Del.) 342, 51 Atl. 305, 94 17. Mahon v, Columbus, 58 Miss. 

A. S. R. 86, 59 L.R.A. 225; Osgood v, 310, 38 Am. Rep. 327. 
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claim a discharge of the whole contract depends, not on whether the 
act constituting the breach was inconsistent with the terms of the 
contract, but whether it was inconsistent with an intention to be 
further bound by its terms, or whether the breach was such as to 
defeat the purpose of the contract** It has frequently been decided 
that a contractor may treat the contract as rescinded where he is pre- 
vented from completing the contract by reason of the default of the 
other party in providing necessary materials for the work, as required 
by the contract. *• 

312. Delay in Performance as Ground for Rescission. — ^In accord- 
ance with the rule that the breach of an independent covenant 
which does not go to the whole consideration of the contract, and 
is subordinate and incidental to its main purpose, does not entitle 
the injured party to rescind, the courts agree in holding that, where 
time is not expressly or by implication of the essence of the con- 
tract, the failure or inabiUty of one party to perform within the 
time designated gives the other no right to rescind or abandon the 
contract, since such a breach does not defeat the object of the parties. 
Where performance upon a precise date is not vital and may be com- 
pensated in damages, mere delay, in the absence of fraud or the like, 
will not justify the other party in abandoning the contract And, 
for the same reason, where it is made plain in advance that one party 
will not be able to perform upon the precise date stipulated (time not 
being made essential), the other party may not repudiate his obli- 
gation in advance.'^ It has been decided that one seeking to rescind 
a mutual contract of which time is not of the essence, on the ground 
of delay by the other party in complying with its terms, must show 
either such wilful and intentional delay as will evince the intention 
of the party delaying to treat the contract as at an end, or that the 
delay has caused such damages as will render a decree of specific per- 
formance inequitable and unjust.* But where time is of the essence 
of a contract, and one of the parties is not ready and able to perform 
his part of the agreement on the day fixed, the adverse party may elect 
to consider it at an end.* It has been said, moreover, that if , in a 
transaction in which prompt action was evidently contemplated by 
both parties, a week's delay occurs in making either tender or pay- 
ment, a rescission of the contract by the mutual consent of the par- 

18. Worthington v. Gwin, 119 Ala. 21 L.R.A.(N.S.) 691 and note. 

44, 24 So. 739, 43 LJI.A. 382. 1. Reid v. Mix, 63 Kan. 745, 66 Pac. 

19. McConnell v. Corona City Water- 1021, 55 L Jt.A. 706. 

Co., 149 Cal. 60, 85 Pac. 929, 8 L.R.A. 2. Curtis v. Blair, 26 Miss. 309, 59 

(N.S.) 1171. Am. Dec. 257; Holt v. United Security 

Note: 13 L.R.A.(N.S.) 449. Life Ins. Co., 76 N. J. L. 585, 72 AtL 

20. Holt V, United Security Life 301, 21 L.R.A.(N.S.) 691. 
Ins. Co., 76 N. J. L. 585, 72 Atl. 301, 
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ties may well be presumed in favor of either. Mutual delinquency 
gives rise to the presumption of mutual assent to a rescission.' 

313. Inability to Perform as Ground for Rescission. — ^The effect of 
a party's act in voluntarily disabling himself from performing the 
contract is the same as if he had repudiated it.* The disability must 
be so complete as to place it beyond the power of the defaulting party 
to perform his obligations in every material respect, so that, if the 
things contracted for are done in the best way the disabled partj 
can do them, the contract, so performed, will be essentially another 
and different thing. However, the right to rescind a contract be- 
cause of the anticipated inability of the other party to complete the 
same within the time limit is exceptional, and is permitted only in 
cases where the future breach of the contract is conclusively es- 
tablished, as by an express and absolute refusal to continue in the 
performance of the contract, together with the failure further to per- 
form it, or some voluntary act which renders further performance 
impossible. In the absence of special provisions a suspicion or like- 
lihood, however well founded, that one of the parties to the con- 
tract will be unable to complete it according to its terms affords no 
ground for rescinding the same while such party is still imdertaking 
to perform it. Ordinarily the mere, inability to perform does not 
constitute an anticipatory breach for which a contract may be re- 
scinded, or for which an action for the breach will lie, prior to the 
date fixed for the completion of the contract and while performance 
thereof is still being attempted. The disability must exist at the 
time of the renunciation as a legally accomplished fact, and not as 
a mere potentiality. It must clearly appear, not only that defendant 
could not do the work Within the time, but that his failure in respect 
of this matter would be so material as to make his performance es- 
sentially different from his promise.* 

314. Repudiation of Contract as Ground for Rescission. — ^It is some- 
times said that a contract is considered to remain in force imtil it is 
rescinded by mutual consent, or until the opposite party does some 
act inconsistent with the duty imposed upon him by the contract, 
which amounts to an abandonment,* or that a contract will be treated 
as abandoned where the acts of one party, inconsistent with its exist- 
ence, are acquiesced in by the other.' Evidently what is meant by 

3. Randabaugh v. Hart, 61 Ohio 5. Brady v. Oliver, 125 Tenn. 595, 
St. 73, 55 N. E. 214, 76 A. S. R. 361. 147 S. W. 1135, Ann. Cas. 1913C 376, 

4. Ohnstead v. Bach, (Md.) 25 Atl. 41 L.R.A.(N.S.) 606 and note. 

343, 18 L.R.A. 53, reversed on other 6. Dula v. Cowles, 52 N. C. 290, 75 

grounds on rehearing, 78 Md. 132, 27 Am. Dec. 463. 

Atl. 501, 44 A. S. R. 273, 22 L.R.A. 7. Herpolsheimer v. Christopher, 76 

74; Brady v. OUver, 125 Tenn. 595, Neb. 352, 107 N. W. 382, 111 N. W. 

147 S. W. 1135, Ann. Cas. 1913C 376 359, 14 Ann. Cas. 399, 9 LJtjL(N.S.) 

and note, 41 L.R.A.(N.S.) 606. 1127. 
R. C. L. Vol. VI.— 69. 929 
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such statements is that one party may so wrongfully repudiate the con- 
tract as to authorize the otJier to renounce it and refuse to be longer 
bound thereby. This happens when the conduct of one of the parties 
evinces an intention no longer to be bound by the contract. Merely 
because a given act or course of conduct of one party is inconsist- 
ent with the contract is not sufficient; it must be inconsistent with 
the intention to be longer bound by it. Every breach of a contract 
is, of course, inconsistent with the contract; but every breach by one 
party does not authorize the other to renounce it in toto. It would 
seem clear, on principle, that a mere declaration of a party of an 
intention not to be bound, or acts and conduct in repudiation of the 
contract, will not, of themselves, amount to a breach, so as to create 
an effectual renunciation of the contract; for one party cannot, by 
any act or declaration, destroy the binding force and efficacy of the 
contract. It is the party's conduct evincing an intent to be no longer 
bound by the contract that is equivalent to consent to a rescission.* 
Refusal to fulfil a contract must be absolute to be tantamount to an 
assent to its dissolution, and to authorize the other party to rescind it; 
such refusal must be in no way qualified, and should substantially 
amount to an avowed determination of the party not to abide by the 
contract.* Under this rule, a building contractor who is wrongfully 
forbidden to complete his work may treat the contract as rescinded, and 
maintain an action of quantum meruit for the services and material 
furnished in the construction of the building.** But the breach of 
contract which will justify the party not in default in abandoning 
performance and suing for damages on account of a breach by the 
other need not be of such a character as to render the further execu- 
tion of the contract by him impossible. If the other party refuses 
to treat it as subsisting and binding upon him, or by his act and con- 
duct shows that he has renounced it and no longer considers himself 
bound by it, there is in legal effect a prevention of performance by the 
other party. It would seem to be reasonable and just, that upon 
the repudiation of the contract by one party, the other shall be held 
justified in ceasing performance, stopping expenditure, and thus cur- 
tailing the damages which the other party would be ultimately liable 
to pay, and to permit recovery once for all of the damages that the 

8. McAllistei*-Cowan Co. v. Mat- 938, 38 L.R.A. 760; Brady v. Oliver, 

thews, 167 Ala. 361, 52 So. 416, 140 125 Tenn. 595, 147 S. W. 1135, Ann. 

A. S. R. 43; Lake Shore, etc., R. Co. Cas. 1913C 376 and note, 41 L.R.A, 

V. Richards, 152 111. 59, 38 N. E. 773, (N.S.) 606. 

30 L.R.A. 33 and note; Olmstead v. 9. Fay v. Oliver, 20 Vt. 118, 49 

Bach, (Md.) 25 Atl. 343, 18 L.R.A. Am. Dec. 764. 

53, reversed on other grounds on re- 10. Valente v, Weinberg, 80 Conn, 

hearing, 78 Md. 132, 27 Atl. 501, 44 134, 67 Atl. 369, 13 L.R.A.(N.S.) 448 

A. S. R. 273, 22 LJt.A. 74; Stanford and note. 
V. McGill, 6 N. D. 636, 72 N. W. 
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injured party will sustain by the nonperformance of the other party; 
the I0CU8 pcenitentix being kept open until the injured party elects 
to treat the contract as abandoned by the other, and brings suit as for 
nonperformance. While the conclusion should not be made to rest 
upon grounds of convenience to the parties, however just and equi- 
table, yet the defendant should not be heard to complain if, after act* 
and declarations evincing a clear determination to be no longer 
bound by or to perform the contract on his part, the other party 
treats it as abandoned by him. In such case it can make no difference 
whether a contract has been partially performed or the time for per- 
formance has not yet arrived.** Notwithstanding the fact that a re- 
quest, suggestion or proposal of alteration or modification of a con- 
tract is not such a breach as gives a right of rescission,** it has been 
said that if a default by one party in making particular payments or 
deliveries, except in cases of neglect, omission, or inadvertence, is 
accompanied with an announcement of intention not to perform the 
contract upon the agreed terms, or if the default is accompanied with 
a deliberate demand, insisting upon new terms different from the 
original agreement, the other party may treat the contract as being 
at an end, and that the defaulter may not escape the penalty of his 
act of repudiation, which the right of rescission inflicts, by manifest- 
ing at the time of the default a desire to have the injured party con- 
tinue the performance notwithstanding such default. The intention 
of repudiation, under such circumstances, if in fact it exists, is none 
the less manifest because, perchance, the party in default may urge a 
continuance of performance.** But the mere fact that building con- 
tractors, after the collapse of a partly completed structure, state that 
they are without sufficient funds to purchase material and guarantee 
payment of the laborers, and arrange with the owner to make advance 
payments, does not constitute an abandonment of the contract if 
they continue to work on the building imder the contract.** Where 
a party has partially performed a contract on his side, and a renun- 
ciation is made by the other party in the course of performance, or 
where such other party prevents or makes further performance impos- 
sible, the party injured may treat the contract as rescinded and sue at 
once on a quantum meruit to recover for what he has performed,** 
or what has been paid by him.** 

11. Lake Shore, etc., R. Co. v. 14. Nancola v. Hitaffer, 136 la. 341, 
Richards, 152 lU. 59, 38 N. E. 773, 30 112 N. W. 382, 12 L.R.A.(N.S.) 864. 
LJI.A. 33. 16. Brady v, Oliver, 125 Tenn. 595, 

12. Turner v. McCormick, 56 W. Va. 147 S. W. 1135, Ann. Cas. 1913C 376 
161, 49 S. E. 28, 107 A. S. R. 904, 67 and note, 41 L.R.A.(N.S.) 606. 
L.R.A. 853. 16. Timmerman v. Stanley, 123 Ga. 

18. Johnson Forge Co. v. Leonard, 850, 51 S. E. 760, 1 L.R.A.(N.S.) 379 
3 Penn. (Del.) 342, 51 AtL 305, 94 and note. 
A. S. R. 86, 57 L.R.A. 225. 
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315. Election to Rescind Generally. — ^In cases in which certain 
acts or omissions of one of the parties give the other a right, the 
right to elect to rescind may be exercised only by the innocent party.*' 
The general rule is that the right to rescind must be exercised within 
a reasonable time/^ although there is authority to the efiFect that the 
mere question of how much time a party to a contract has permitted 
to elapse is not necessarily determinative of the right to rescind, the 
important consideration being whether the period has been long 
enough to result in prejudice to the other party.** The bringing of 
an action to obtain a decree of rescission or cancellation of a contract 
is itself a sufficient manifestation of an election to rescind.** The 
bringing of an action to recover money paid is likewise sufficient evi- 
dence of an election to treat the contract as rescinded.* But in order 
to set up the rescission of the contract as a defense to an action thereon 
some notice of rescission by the party is ordinarily required. The 
failure of a party to perform his part of a contract does not per $e 
rescind it; the other party must within a reasonable time give notice 
of his intention to rescind. A formal or written notice is not neces- 
sary, but the law requires, on the part of him who would rescind, 
some positive act which shows such an intention.* One having a 
right to return bonds given for property, and receive cash for them, 
if he is dissatisfied with them, sufficiently shows his dissatisfaction by 
tendering the bonds and demanding the cash.* After an election to 
rescind or not to rescind is once made, it is final and conclusive.* 
An election to rescind a contract waives the right to sue upon it* 

316. Election to Rescind Fraudulent Contract. — The right to elect 
to rescind a contract on the ground of fraud belongs to the party 
who has been defrauded. The perpetrator of a fraud by which a 
contract has been induced has no right to rescind the contract* The 
right to avoid a contract on the ground of fraud is a privilege given 
to the injured party for his own protection, and it may be waived.' 
He may elect either to rescind or to affirm the contract If a party 
who has been defrauded in the procurement of a contract elects, on 

17. Note: 50 Am. Dec. 675. (Dl.) 569, 33 Am. Dec. 426. 

18. Johnson v. McLane, 7 Blackf. 2. Note: 74 Am. Dec. 659. 
(Ind.) 501, 43 Am. Dec. 102; Park v. 8. Rose v. Monarch, 150 Ky. 129, 
Richmond & I. Turnpike Co., (Ky.) 150 S. W. 56, 42 L.R.A.(N.S.) 660. 

9 S. W. 252, 423, 1 L.R.A. 198. 4. Notes: 50 Am. Dec. 675; 74 Am. 

Notes: 50 Am. Dec. 675; 74 Am. Dec. 661. 

Dec. 662. 6. Kearney Milling, etc., Co. v, 

19. Basye v. Paola Refining Co., 79 Union Pac. Ry. Co., 97 la. 719, 66 N. 
Kan. 755, 101 Pac. 658, 131 A. S. R. W. 1059, 59 A. S. R. 434. 

346, 25 L.R.A.(N.S.) 1302; Roberts v. 6. Gunther v. Ullrich, 82 Wis. 220, 

James, 83 N. J. L. 492, 85 AtL 244, 52 N. W. 88, 33 A. S. R. 32. 

Ann. Cas. 1914B 859. 7. Henry Christian Bldg. etc., As- 

20. Note: 74 Am. Dec. 659. soc. v. Walton, 181 Pa. St 201, 37 
1. Herrington v. Hubbard, 1 Scam. Atl. 261, 59 A. S. R. 636. 
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discovery of the fraud, to rescind or affirm the contract, his election 
is final and conclusive. He has but one election, and, having once 
elected, he must abide by the decision he has made.* The bringing 
by the defrauded party of an action to recover the property parted 
with by him is an election to rescind the contract.* But if the de- 
frauded party repeatedly ratifies the acts of which he complains, he 
cannot thereafter rescind the contract.** The doctrine is fully es- 
tablished that a contract induced by fraud is only voidable, and if 
one who has been defrauded after discovering the deceit acquiesces in 
the transaction either by express words or by any unequivocal act, 
such as treating the property as his own, with an intent to condone 
the fraud, he will be deemed to have elected to affirm the contract, and 
he cannot afterwards rescind. One who, uninfluenced by the fraud, 
deals with the property as his own, after having fully discovered that 
fraud has been practiced upon him in the contract or transaction 
by or through which he acquired the property, thereby waives his 
right to rescind. Equivocal acts, however, which do not clearly evince 
a purpose, with complete knowledge of the fraud, to retain the prop- 
erty as his own, will not defeat the right of the person defrauded to 
rescind. The act must be unequivocal and must show an election to 
retain the property, after discovering the deceit, before the right to 
rescind is gone. Where subsequent acts are relied upon as a defense in 
a case where fraud is clearly established, it is said the act must stand 
upon the clearest evidence, and must evince a purpose to waive or for- 
give the fraud, and must amount to a clear election not to rescind. If 
what is done is merely for the purpose of saving the plaintiff from fur- 
ther loss, without any purpose to give up whatever right he may have 
either at law or in equity to rescind, the right of rescission will not 
be affected. Therefore, one who has perfected his right to rescind a 
fraudulent contract cannot lose it by merely taking care of the 
property received, or by preserving it in case it is of a perishable 
nature, unless what he does is done with the intent to confirm the 
contract. He is not boimd to preserve perishable property, but if he 
acts in good faith in preventing reasonably apprehended loss or de- 
struction and waste of the property, his perfected, right of rescission 
will not be lost in a court of equity, if he fairly accounts for the prop- 
erty without loss to the vendor, and places him in statu quo as nearly 
as may be.** But ordinarily, he who knowingly accepts and retains 
any benefit under such a contract, or who uses the property acquired 

8. Kearney Milling, etc., Co. v. Union Pac. R. Co., 97 la. 719, 66 N. 
Union Pac. R. Co., 97 la. 719, 66 N. W. 1059, 59 A. S. R. 434. 

W. 1059, 59 A. S. R. 434; Dennis v. 10. Southern Life Ins. etc., Co. v. 

Jones, 44 N. J. Eq. 513, 14 Atl. 913, 6 Lanier, 5 Fla. 110, 58 Am. Dec. 448. 

A. S. R. 899; Wilson v. Hundley, 96 11. Tarkington v, Purvis, 128 IncL 

Va. 96, 30 S. E. 492, 70 A. S. R. 837. 182, 25 N. E. 879, 9 L.R.A. 607. 

9. Kearney Milling, ete., Co. v, 
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as his own, after the discovery of the fraud, or who does any positive 
act forgiving the fraud, or unduly delays claiming back his property, 
or giving up what he received, affirms the validity of the contract.** 
An election not to rescind a contract on the ground of fraud may be 
inferred from payments of purchase money after notice of the fraud, 
or from continuing to deal with the property as if no fraud existed.*' 
The affirmance of the contract, it has been decided, is clearly indicated 
by renewing and transferring bonds taken under it.** However, it 
may be pointed out that a person cannot well be supposed to have 
expressed a will or consent in relation to matters of which he had no 
consciousness or knowledge at the time. Indeed the exercise of 
will presupposes a knowledge by the person exercising it of the 
matters upon which it is exercised, and the obligation incurred by its 
exercise is to be inferred from the state of the facts of which he had 
knowledge at the time, and must be commensurate therewith.** Be- 
fore there can be a ratification of a contract obtained by fraud, the 
defrauded person must know and imderstand the contents of the 
instrument which it is claimed he ratified.** Acting under a contract 
will not amoimt to an afiirmance if the party was ignorant of the 
fraud.*' Fraud is not waived unless there is conduct inconsistent 
with a purpose to disaffirm the contract after full knowledge of the 
facts which constitute the fraud, and raise an election whether the de- 
frauded party will go on with the contract, or disaffirm what has 
been done. But full knowledge of a fraud does not mean that the 
party defrauded shall have knowledge of all of the evidence tending 
to prove the fraud. If he has knowledge of the material facts which 
go to make up the case of deceit as practised upon him, it is sufficient 
to make him elect whether he will go on with the contract, or stop 
short and sue for the loss he has already suffered.*^ If a contract 
has been procured by fraud, and the person defrauded, with knowl- 
edge of the substance of the fraud, elects to affirm the contract, he 
cannot subsequently, upon discovering new incidents of the same 
fraud, elect to rescind the contract. Knowledge of the essence of 
the fraud puts him to his election. The subsequent discovery of a 
new incident in the fraud does not confer a new right to rescind, 
but merely confirms the previous knowledge of the same fraud.** 

12. Negley v. Lindsay, 67 Pa. St. A. S. R. 824. 

217, 5 Am. Rep. 427. 16. Williams v. Hamilton, 104 la. 

13. Dennis v. Jones, 44 N. J. Eq. 423, 73 N. W. 1029, 65 A. S. R. 475. 
513, 14 Atl. 913, 6 A. S. R. 899. 17. Note: 1 Ann. Cas. 912. 

14. Natchez v. Minor, 9 Smedes & 18. Simon v. Goodyear Metallic 
M. (Miss.) 544, 48 Am. Dec. 727. Rubber Shoe Co., 105 Fed. 573, 44 

16. Shackelford v. Hendley's Ex'rs, C. C. A. 612, 52 L.RA. 745. 
1 A. K. Marsh. (Ky.) 496, 10 Am. 19. Wilson v. Hundley, 96 Va. 96, 
Dec. 753; Wilson v. Carpenter's 30 S. E. 492, 70 A. S. R. 837. 
Adm'r, 91 Va. 83, 21 S. E. 243, 50 
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317. Delay in Electing to Rescind Fraudulent Contract— The right 
to elect to rescind a contract on the ground of fraud must be made 
promptly upon discovering the fraud. If any act is done by the 
complaining party after discovering the alleged fraud toward per- 
fecting or carrying out the contract, it is an irrevocable election to 
abide by the contract.** A delay of fifteen months in repudiating 
a fraudulent exchange between neighbors has been declared to be 
unreasonable.* According to some decisions, if a person, in a business 
transaction with another, is deceived by the latter to his injury, such 
person may rescind the transaction within a reasonable time after 
he discovers, or has reasonable opportunity to discover, the fraud, 
constructive knowledge thereof being just as effective as actual knowl- 
edge to set the time for rescission running and to mark its limits.* 
There is, however, authority to the effect that mere delay in rescind- 
ing a contract on account of fraud is immaterial unless meanwhile 
innocent third persons have acquired rights, or unless the wrongdoer 
is injuriously aififected by the delay. Under this view, delay is ma- 
terial principally as furnishing some evidence of an election to affirm 
the contract.* The conduct of the defrauded party after discovering 
the fraud may be equivalent to his assenting to the terms of the con- 
tract. The evidence of such assent may rest solely in inexcusable neg- 
lect of the injured person to do anything inconsistent with the validity 
of the contract. Where it would be practically unjust to give a 
remedy, either because the party has, by his conduct, done that which 
might fairly be regarded as equivalent to a waiver of it, or where by 
his conduct and neglect he has, though perhaps not waiving that 
remedy, put the other party in a situation in which it would not be 
reasonable to place him if the remedy were afterwards to be asserted, 
lapse of time and delay are material. Two circumstances, always im- 
portant in such cases, are, the length of the delay and the nature of 
the acts done during the interval, which might affect either party and 
cause a balance of justice or injustice in taking the one course or the 
other, so far as relates to the remedy.* Ratification of a contract in- 

20. Whitworth v. Thomas, 83 Ala. L. (S. C.) 396, 47 Am. Dec. 560; 

308, 3 So. 781, 3 A. S. R. 725; Blen Downer v. Smith, 32 Vt. 1, 76 Am. 

V. Bear River, etc., Mining Co., 20 Dec. 148. 

Cal. 602, 81 Am. Dec. 132; Southern Note: 9 L.R.A. 607, 609. 

Life Ins., etc., Co. v. Lanier, 5 Fla. 1. Wilbur v. Flood, 16 Mich. 40, 

no, 58 Am. Dec. 448; Loan Trust Co. 93 Am. Dec. 203. 

V. Mcintosh, 68 Kan. 452, 75 Pac. 498, 2. Bostwick v. Mutual Life Ins. Co., 

1 Ann. Cas. 906 and note; Dennis v. 116 Wis. 392, 89 N. W. 538, 92 N. W. 

Jones, 44 N. J. Eq. 513, 14 Atl. 913, 246, 67 L.R.A. 705. 

6 A. S. R. 899; Arnold v. Hagerman, 3. Wicks v. Smith, 21 Kan. 412, 30 

45 N. J. Eq. 186, 17 Atl. 93, 14 A. Am. Rep. 433; Roberts v. James, 83 

S. R. 712 and note; Masson v. Bovet, N. J. L. 492, 85 Atl. 244, Ann. Cas. 

1 Denio (N. Y.) 69, 43 Am. Dec. 651 1914B 859. 

and note; McCorkle v. Doby. 1 Strobh. 4. Bostwick v. Mutual Life Ins. Co.« 
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duced by fraudulent representations will not be inferred from delay 
in seeking its rescission, when the injured party had no knowledge 
of the fraud practiced on him, and when his delay was the result of 
his misplaced confidence in the false statements made to him.* 

318. Partial Rescission. — As a general rule the right to rescind 
must be exercised in toto. The contract must stand in all its provi- 
sions, or fall altogether.* Accordingly, a party cannot repudiate a 
contract or compromise so far as its terms are unfavorable to him and 
claim the benefit of the residue.' As a partial rescission is not allowed 
by law, one who hka sufficient cause to rescind a contract for fraud 
must rescind the whole or none.* But it is not to be overlooked that 
this is" a rule of construction, based upon the intention of the parties to 
the contract, and not a rule of law controlling that intention. A 
partial rescission may therefore be allowed where the contract is a 
divisible one.* 

319. Restoration of Status Quo Generally. — ^The very idea of re- 
scinding a contract implies that what has been parted with shall be 
restored on both sides. That one party should be released from his part 
of the agrement, and that he should be excused from making the other 
party whole, does not seem agreeable to reason or justice. Hence the 
general rule is that a party who rescinds an agreement must place the 
opposite party in statu qiLO.^^ Accordingly, where one party to a 

116 Wb. 392, 89 N. W. 538, 92 N. W. Marsh. (Ky.) 587, 12 Am. Dec. 453; 

246, 67 L.R.A. 705. Ware v, Houghton, 41 Miss. 370, 93 

6. Brown v. Norman, 65 Miss. 369, Am. Dec. 258; Och v, Missouri, K. & 

4 So. 293, 7 A. S. R. 663. T. R. Co., 130 Mo. 27, 31 S. W. 962, 

6. Babcock v. Farwell, 245 HI. 14, 36 L.R.A. 442; Young v. Stevens, 48 
91 N. E. 683, 137 A. S. R. 284, 19 Ann. N. H. 133, 97 Am. Dec. 592, 2 Am. 
Cas. 74; Sandage v, Studebaker Bros. Rep. 502; Frink v. Thomas, 20 Ore. 
Mfg. Co., 142 Ind. 148, 41 N. E. 380, 265, 25 Pac. 717, 12 L.R.A. 239; Brady 
51 A. S. R. 165, 34 L.R.A. 363; Johns- v. OHver, 125 Tenn. 595, 147 S. W. 
ton V. MitcheU, 1 A. K. Marsh. (Ky.) 1135, Ann. Cas. 1913C 376, 41 L.R.A. 
225, 10 Am. Dec. 727; Masson v. Bovet, (N.S.) 606; Hoadley v. House, 32 Vt. 
1 Denio (N. Y.) 69, 43 Am. Dec. 651 179, 76 Am. Dec. 167; Head v. Tat- 
and note; Raymond v. Bearnard, 12 tersall, L. R. 7 Ex. 7, 41 L. J. Exch. 
Johns. (N. Y.) 274, 7 Am. Dec. 317. 4, 25 L. T. N. S. 631, 20 W. R. 115, 6 

7. King V, Mason, 42 111. 223, 89 Eng. Rul. Cas. 566. 

Am. Dec. 426. Notes: 50 Am. Dec. 674; 74 Am. 

8. Morrow v. Moore, 98 Me. 373, 57 Dec. 661; 14 A. S. R. 724; 107 A. S. 
Atl. 81, 99 A. S. R. 410. R. 544; 1 L.R.A. 827; 30 L.R.A. 44. 

9. Bank of Antigo v. Union Trust The rule that a party who would 
Co., 149 HI. 343, 36 N. E. 1029, 23 rescind a contract must restore what he 
L.R.A. 611. has received under it does not apply 

10. Miller v, Steen, 30 Cal. 402, 89 to contracts which are founded on an 
Am. Dec. 124; Chance v. Board of illegal consideration, and which are 
Com'rs of Clay County, 5 Blackf . void for that reason. Springfield Fire 
(Ind.) 441, 35 Am. Dec. 131; Sandag« & Marine Ins. Co. v. Hull, 51 Ohio St 
V. Studebaker Bros. Mfg. Co., 142 Ind. 270, 37 N. E. 1116, 46 A. S. R. 571, 
148, 41 N. E. 380, 51 A. S. R. 165, 34 25 L.R.A. 37. 

L.R.A. 363; Carneal v. May, 2 A. K. 
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contract has received and retained the benefits of a substantial partial 
performance of the agreement by the other party, who has failed com- 
pletely to fulfil all his covenants, the first party cannot retain the 
benefits and repudiate the burdens of the contract, but he is bound to 
perform his part of the agreement, and his remedy for the breach is 
limited to compensation in damages.^^ As part of the rule requiring 
the placing of the other party in statu gtu> it is held that a party can- 
not rescind and at the same time retain a benefit imder the contract. 
He must restore the consideration reserved imder the contract.^* 
This rule would not seem to be applicable to a case where, notwith- 
standing the partial performance, the defendant might be put in the 
same situation as before. Such a case would demand the application 
of the ordinary rule that if the defendant has failed altogether to per- 
form an essential part of an entire contract, the plaintiff may restore 
what he has received, and for the sake of the remedy treat the con- 
tract as rescinded.** The purpose of requiring a party rescinding a 
contract to restore to the other party everything of value he has re- 
ceived under it is that the party to whom the restoration should be 
made shall not be put to an action to recover it.** Therefore, if the 
thing the consideration for which is sought to be recovered is entirely 
worthless, there is no duty to return it, in order to entitle the plaintiff 
to recover.** Such unquestionably is the rule of law if it is absolutely 
of no value to either party. But it is not sufficient that it is of no in- 
trinsic value or of no market value. If it is capable of serving any 
purpose of advantage by its possession or control, or if its loss is a 
disadvantage to the other party, he is entitled to have it returned.** 
A note is not necessarily entirely worthless so that it need not be re- 
stored on rescission of a contract, because the maker is regarded at 
the time as being poor, or because he may not for a period of time be 

11. Kauffman v. Raeder, 108 Fed. A. S. R. 330; Northampton Nat. Bank 
171, 47 C. C. A. 278, 54 L.R.A. 247; v. Smith, 169 Mass. 281, 47 N. E. 1009, 
Chance v. Clay County Com'rs, 5 61 A. S. R. 283; Woodbury v. Wood- 
Blackf. (Ind.) 441, 35 Am. Dec. 131; bury, 47 N. H. 11, 90 Am. Dee. 555. 
Stevens v. Cushing, 1 N. H. 17, 8 Note: 30 L.R.A. 45. 

Am. Dec. 27; Young v, Stevens, 48 N. 18. Luey v. Bundy, 9 N. H. 298, 32 

H. 133, 97 Am. Dec. 592, 2 Am. Rep. Am. Dec. 359. 

202; Patten's Appeal, 45 Pa. St. 151, 14. Russ Lumber, etc., Co. v. Mus- 

84 Am. Dec. 479; Fay v. Oliver, 20 cupiabe Land, etc., Co., 120 Cal. 521, 

Vt. 118, 49 Am. Dec. 764. 52 Pac. 995, 65 A. S. R. 186. 

12. Pullman Car Co. v. Krauss, 145 16. Babcock v. Cases, 61 Pa. St. 
Ala. 395, 40 So. 398, 8 Ann. Cas. 218, 427, 100 Am. Dec. 654. 
4L.R.A.(N.S.) 103; Jennings v. Gage, 16. Conner v. Henderson, 15 Mass. 
13 HI. 610, 56 Am. Dec. 476; Babcock 319, 8 Am. Dec. 103 and note; Snow 
V. FarweU, 245 HI. 14, 91 N. E. 683, v. Alley, 144 Mass. 546, 11 N. E. 764, 
137 A. S. R. 284, 19 Ann. Cas. 74; 59 Am. Rep. 119; Northampton Nat. 
Joest V. Williams, 42 Ind. 565, 13 Bank v. Smith, 169 Mass. 281, 47 N. 
Am. Rep. 377; Westhafer v. Patter- E. 1009, 61 A. S. R. 283. 

son, 120 Ind. 459, 22 N. E. 414, 16 
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able to pay all or even any part of his debts,*' although there is au- 
thority to the effect that where the promissory note of a party against 
whom a rescission of a contract is claimed has been given to the re- 
scinding party, it is sufficient for the latter to tender a return of it at 
the trial; for as between the parties to it, this is not property, but a 
promise only.** Although it has been said that it is not sufficient 
to offer to set off the amoimt received against what is claimed from the 
other party,** there is authority to the effect that the rule as to restora- 
tion on rescission of a contract is satisfied if the judgment sought will 
substantially restore the one party to the situation he was in when the 
agreement was made, as when money paid by him is less than he 
justly owed the other party, and the same is credited and the action 
brought for the balance.*^ The whole doctrine of refimd upon re- 
pudiation of a contract of settlement is not technical, but equitable, 
and requires merely that the practical rights of the other party shall 
not thereby be prejudiced ; that he shall be no worse off than if he had 
never made the contract of settlement. Under this principle, appli- 
cation of money paid on a void settlement to an actual existing debt 
due from the payor entirely satisfies all requirements.* Moreover, an 
exception to the general rule is made where the party making the con- 
tract, and desiring a rescission, was incapacitated, as by insanity or 
infancy, to enter into a valid agreement at the time of the making of 
the one he seeks to rescind. The reason for this exception is, that the 
law makes this very incapacity of parties their shield. In their weak- 
ness they find protection. If the restitution of the price were re- 
quired as a condition precedent to the recovery of an estate sold by an 
insane grantor, it would be doing indirectly what the law will not 
allow to be done directly. The same folly which induced the sale 
would have wasted the proceeds, and it would be beyond his power 
to restore the purchase money, and therefore beyond his power to 
avoid his deed and recover the estate. Such a result is against the 
policy of the law, and in view of the tenderness with which it regards 
its natural wards the courts will not permit it.* 

320. Effect of Inability to Restore Consideration. — ^According to 
some decisions, a party's inability to restore the consideration will not 
relieve him from the necessity of doing so.' However, the rule that he 
who seeks the rescission of a contract must restore in specie whatever 
he has received under it is one of justice and equity, not of procedure, 

17. Evans v. Gale, 17 N. H. 573, 43 Hull, 51 Ohio St. 270, 37 N. E. 1116, 
Am. Dec. 614. 46 A. S. R. 571, 25 L.R.A. 37. 

18. Snow V. Alley, 144 Mass. 546, 1. Bowe v. Gage, 127 Wis. 245, 106 
11 N. E. 764, 59 Am. Rep. 119. N. W. 1074, 115 A. S. R. 1010. 

19. Babcock v. Farwell, 245 HI. 14, 2. Note: 50 Am. Dec. 674. 

91 N. E. 683, 137 A. S. R. 284, 19 3. Babcock v. Farwell, 245 HI. 14, 
Ann. Cas. 74. 91 N. E. 683, 137 A. S. R. 284, 19 

20. Springfield, etc, Ins. Co. v. Ann. Cas. 74. 
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—of substance, not of form, — and must be reasonably construed and 
applied. All that is necessary is that the one party diall be replaced 
in substantially his original situation, and that the other shall derive 
no unconscionable advantage from his conduct. In cases where, act- 
ing in good faith, property has been so changed or lost that it cannot 
be restored in specie, and where its value is capable of being ascer- 
tained, a party entitled to do so may rescind a contract, by tendering 
the money equivalent of the property in question.* There may be a 
rescission of contracts for the sale or exchange of personal property, 
which are to be executed by a delivery in parcels through a period 
of time, or, as sometimes expressed, where the contract is continuous. 
In such cases it often happens that the portions delivered are soon 
consumed, or disposed of, and cannot be restored. Hence many cases 
of this description have occurred, where, for causes accruing during 
the progress of execution, one party has been permitted to rescind the 
contract, without any restoration of what had been delivered or re- 
ceived under it.* There are other contracts which may be rescinded 
without restoring the consideration in the condition in which it was 
received where the inability to do so is not due to the fault of the 
party rescinding. A contract expressly stipulating for the right to 
rescind by returning the subject-matter thereof is a case in point. At 
least where the title does not pass, loss or diminution due to the inher- 
ent nature of the subject-matter, or sustained in the exercise by the 
party rescinding of the rights which the contract gave him, do not 
prevent rescission.* Moreover, it would seem that the return of the 
consideration is unnecessary where such return is rendered impossible 
by the party whose conduct affords ground for rescission. Where, 
for instance, a person agrees to teach another a certain thing, or to 
qualify him for a certain position, and after giving the student some 
instruction, refuses to complete his contract, there would be no pos- 
sible way by which such instruction as he had given could be returned 
or tendered back to him. Nor is the other party required to esti- 
mate value for what has been done and tender such amount. The 
teacher cannot retain the amount paid, refuse to proceed with the con- 
tract, and defend against an action to recover lie price paid on the 
ground that the plaintiff had not tendered back to him his instruction, 
and could not restore him to the statiis quo. He cannot by his own 
conduct place himself in a situation where restoration is impossible, 
repudiate the contract, and set up this situation as a defense to a suit 

4. Basye v. Paola Refining Co., 79 Vt. 179, 76 Am. Dec. 167. 

Kan. 755, 101 Pac. 658, 131 A. S. R. 6. Fay v. OUver, 20 Vt. 118, 49 

346, 25 L.R.A.(N.S.) 1302 and note; Am. Dec. 764. 

Wright V, Dickinson, 67 Mich. 580, 6. Head v. Tattersall, L. R. 7 Ex. 

35 N. W. 164, 11 A. S. R. 602; Wood- 7, 41 L. J. Exch. 4, 25 L. T. N. S. 631, 

bury V. Woodbury, 47 N. H. 11, 90 20 W. R. 115, 6 EDg. Rul. Cas. 566 

Am. Dec. 555; Hoadley v. House, 32 and note. 
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for the amount paid. If he abandons the contract, he should not 
complain that the other party is willing to treat it as rescinded.^ 

321. Rule as to Restoration of Status Quo by Defrauded Party.—' 
As a general rule, where a party seeks to be relieved from a contract 
upon the ground that it was induced by fraud, he must, except so far 
as he has some legal excuse for failure, restore his adversary to the 
position he was in at the time of the contract, and there can be no 
rescission as long as he retains anything received under the contract, 
which he might have returned, and the withholding of which might 
be injurious to the other party. The reason upon which it rests is the 
injustice of permitting a man to retain a benefit under a contract which 
he on his part repudiates.^ Therefore a cause of jwtion at law to re- 
cover the consideration paid upon a contract void for fraud is not 
complete so that a suit may be maintained to enforce it until the trans- 
action has been fully repudiated, the complaining party having done 
all that in justice he ought to do, measured by settled laws on the sub- 
ject, to restore the wrongdoer to his former position. The idea is 
that the existence of the cause of action itself depends upon the con- 
tract, binding till avoided, having been in fact avoided. Hence, in 
such a case the plaintiff must fail unless he is able to show that before 
he commenced the action the contract relations between him and the 
defendant, which were fatally tainted with fraud, had been wholly sev- 
ered so ffiir as was reasonably within his power to accomplish it. That 
requires the complainant, before commencing suit, to return, oi' offer 
to return, that which he received, or to show willingness and ability to 
return the same, and such conduct on the part of the wrongdoer as to 
show that a formal offer or tender would have been wholly useless.* 
Accordingly, a defrauded party, in order to maintdn a suit to recover 
money paid by him must have restored or tendered whatever was re- 
ceived by him under the contract, because of the principle that the 
contract must be rescinded in toto if at all, the plaintiff not being per- 
mitted to retain a benefit under an indivisible contract which he re- 
pudiates. This rule is especially applicable to a sale or exchange in- 
duced by fraud.*® Rescission is one form of remedy for a defrauded 
party, which generally he may exercise upon discovery of the fraud, 
though he cannot wholly restore ; and if the fraud is not discovered in 

7. Timmerman v. Stanley, 123 Ga. 10. Elimball v. Cunningham, 4 Mass. 
850, 51 S. E. 760, 1 L.R.A.(N.S.) 379. 502, 3 Am. Dec. 230; Barrie v. Earle, 

8. Roberts v. James, 83 N. J. L. 143 Mass. 1, 8 N. E. 639, 58 Am. Rep. 
492, 85 Atl. 244, Ann. Gas. 1914B 126; WUbur v. Flood, 16 Mich. 40, 93 
859. Am. Dec. 203; Brown v. Norman, 65 

Notes: 9 L.R.A. 607; 1 Ann. Gas. Miss. 369, 4 So. 293, 7 A. S. R. 663; 

911. Evans v. Gale, 17 N. H. 573, 43 Am. 

9. Bostwick V. Mutual Life Ins. Go., Dec. 614. 
116 Wis. 392, 89 N. W. 538, 92 N. W. 

246, 67 L.R.A. 705. 
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time for that remedy, others remain whereby he may recover dam- 
ages.** This rule does not mean that the defrauded party loses his 
right to rescind because the contract has been in part executed, and 
the parties cannot be fully restored to their former position. He must 
rescind as soon as the circumstances will permit, and with reasonable 
dispatch after the fraud is discovered.** Moreover, in a proceeding in 
equity to compel a rescission on the ground of fraud, no technical 
tender is necessary. In such a case it is sufficient for the plaintiff to 
show that he has preserved the property substantially in the condition 
in which he received it, without intentional or unnecessary change.*' 
322. Limitations of Rule. — By its terms, moreover, the rule re- 
quires only the return of what has been received. It is applicable only 
to a contract that has been partly executed, and not to a contract that 
still remains wholly executory on the part of the alleged fraud-doer. 
In such a case the party who undertakes to rescind has received no ad- 
vantage ; he has nothing to return, and all he can do is to deny his ob- 
ligation under the contract. If he does so in a reasonable time he has 
rescinded the contract. Even where he has in fact received something 
under the contract, he is not always bound to return it. The rule, 
like other rules of justice must be so applied in the practical adminis- 
tration of justice as shall best subserve, in each particular case, the 
undoing of wrong, and the vindication of right.** A distinction has 
also been made between an action by a defrauded party to recover 
possession of property parted with by him and an action to recover for 
a conversion of such property. In the latter case a formal rescission is 
unnecessary because the amount received by the defrauded party can 
be deducted from the damages recoverable by him.** It has been 
said, moreover, that where there is a disaffirmance of the contract be- 
cause of fraud, the injured party may, in some cases, bring his action 
without repaying, or offering to repay, the money received on the 
fraudulent contract. In such case the money is retained, not as part 
of the consideration of a contract he denies, but as part indemnity for 
the fraud perpetrated on him. As he was deceived into accepting it 
by a falsehood or fraud, there is no admission that it was a considera- 
tion for a contract, and there is, consequently, no obligation on him 
to return it.** Again, if the thing received by the defrauded party is 
of no value, or if, by reason of the act of the defrauding party, a re- 
turn is rendered impossible a return or tender is unnecessary. If the 

11. ScoU V. Eittanning Coal Co., 89 492, 85 Atl. 244, Ann. Cas. 1914B 
Pa. St. 231, 33 Am. Rep. 753. 859. 

12. Downer v. Smith, 32 Vt. 1, 76 15. Baird v. Howard, 51 Ohio St. 
Am. Dec 148. 57, 36 N. E. 732, 46 A. S. B. 550, 22 

13. Tarkin^rton v. Purvis, 128 Ind. L.R.A. 846. 

182, 25 N. E. 879, 9 L.R.A. 607. 16. Gibson t;. Western New York, 

14. Roberts v. James, 83 N. J. L. etc., R. Co., 164 Pa. St. 142, 30 Atl. 

308, 44 A. S. B. 586. 
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defrauding party has so entangled himself in the meshes of his own 
plot, that the party defrauded can not unloose him, the fault is his 
own. The law only requires the injured party to restore what he has 
received, and, so far as he can, undo what had been done in the execu- 
tion of the contract. This is all that the party defrauded can do, and 
all that honesty and fair dealing require of him. If these fail to 
extricate the wrong-doer from the position he has assumed in the exe- 
cution of the contract, it is in no sense the fault of his intended victim, 
and whatever consequences may follow should rest on the head of the 
offender alone.*' Likewise, where by natural causes or reasonable 
use the value of the property is diminished, and perhaps where it is 
necessarily destroyed in discovering the fraud, the fraudulent party 
must receive it in its depreciated condition.*^ Moreover, if a wrong- 
doer who has obtained property by fraud has made expenditures upon 
it enhancing its value, he has no claim for these expenditures against 
one who by reason of the fraud practiced upon him, is entitled to de- 
mand its restitution, and who himself restores all which he has re- 
ceived, or tenders the restoration of it, when he rescinds the contract. 
In such case the wrong-doer is in a situation analogous to that of a 
trespasser who wrongfully converts a chattel and increases its value by 
labor bestowed upon it. And where property has passed into the pos- 
session of a party cognizant of the fraud, it may be reclaimed, without 
proving that the defrauding party has been restored to his original 
position. In such case the party in possession of the property known 
by him to have been obtained by fraud is not in a position to raise the 
question whether restoration has been made or not. This is res inter 
alios, with which he has no concern, and is irrelevant to the issue at 
the trial.** 

323. Effect of Rescission. — Generally speaking, the eflfect of re- 
scission is to extinguish the contract. The contract is annihilated so 
eflfectually that in contemplation of law it has never had any existence, 
even for the purpose of being broken. Accordingly, it has been said 
that a lawful rescission of an agreement puts an end to it for all pur- 

17. Snow V, Alley, 144 Mass. 546, ont snch restoration, he may recover 

11 N. E. 764, 59 Am. Rep. 119; Brown back all that he parted with, if the 

V. Norman, 65 Miss. 369, 4 So. 293, other party to the contract has, in any 

7 A. S. R. 663; Masson v. Bovet, 1 particular, fraudulently failed in the 

Denio (N. Y.) 69, 43 Am. Dec. 651 performance of that which was an 

and note. inducement to the contract. Snow t;. 

This rule is not carried to the ex- Alley, 144 Mass. 546, 11 N. E. 764, 59 

tent of holding that the defrauded Am. Rep. 119. 

party may retain the benefits of a 18. Snow v. Alley, 144 Mass. 546, 

contract if it becomes practically im- 11 N. E. 764, 59 Am. Rep. 119; Brown 

possible to reinstate the defrauding i;. Norman, 65 Miss. 369, 4 So. 293, 7 

party in his original position by re- A. S. R. 663. 

storing what has been received, and 19. Snow v. Alley, 144 Mass. 546, 

that having annulled the contract with- 11 N. E. 764, 59 Am. Rep. 119. 
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poses, not only to preclude the recovery of the contract price, but also 
to prevent the recovery of damages for breach of the contract.*® This 
rule applies to a rescission by agreement. The term "cancellation" of 
a contract necessarily implies a waiver of all rights thereunder by the 
parties. If, after breach by one of the parties, they agree to cancel it 
and make a new contract with reference to its subject matter, that is 
a waiver of any cause of action growing out of the original breach, 
and this is the rule even though the original contract was under seal.* 
In other words, the rescission of a contract while in the course of per- 
formance destroys or annuls any claim which either of the parties 
might otherwise have in respect of performance, or of what has been 
paid or received thereon, unless a different intent can be deduced from 
the agreement of annulment, construed in the light of attendant cir- 
cumstances.* However, it has been declared that money paid upon a 
contract which is subsequently rescinded is never forfeited unless 
there is an express or implied contract to that effect, and upon such 
rescission the money paid must be returned to him who advanced it.' 

X. Performangb or Brbach 

Performance Generally 

324. Obligation to PerfomL — ^An existing obligation to perform 
arises upon the making of a contract notwithstanding the fact that it 
is not to be performed until a future date.* With respect to a contract 
which has been executed on one side, the obligation of the other party 
to perform his part of the contract is clear. Assuming that the con- 
tract is valid, there is no obstacle to the enforcement of such obligation. 
But where the contract is executory on both sides the obligation of one 
of the parties to perform frequently depends on whether the mutual 
promises are dependent or independent. This matter is usually dis- 
cussed from the standpoint of pleading. It may, however, be stated 
in the form of a rule of law. If the promises are independent of each 
other, a party must perform his part of the contract when the time 
for performance has arrived, irrespective of whether the other party 
has performed his obligation; if, however, the promise of one is de- 
pendent upon performance by the other, the former need not perform 
unless the other has performed or has at least offered to perform his 

20. Davis v. Bronson, 2 N. D. 300. Note: 6 L.R.A. 503. 

50 N. W. 836, 33 A. S. R. 783, 16 3. Pierce v. Staub, 78 Conn. 459, 

L.R.A. 655. 62 Atl. 760, 112 A. S. R. 163, 3 N. 

1. Dreifas v, Colombian, etc., Co., E. 785; Johnson v. Evans, 8 Gill. 
194 Pa. St. 475, 45 AtL 370, 75 A S. (Md.) 155, 50 Am. Dec. 669. 

R. 704. 4. Eiichli v. Minnesota Brush Elec- 

2. McCreery v. Day, 119 N. Y. 1, trie Co., 58 Minn. 418, 59 N. W. 1088, 
23 N. E. 198, 16 A S. R. 793, 6 LJl A. 49 A. S. R. 523. 

503. 
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part of the contract.* In the case of concurrent obligations the party 
seeking the legal enforcement of the stipulations of the other must 
first show a compliance with his own.^ It is true that in some cases the 
courts hold dependent covenants to be independent, when the necessity 
of the case and the ends of justice require it, notwithstanding the 
form. But where courts hold dependent covenants to be independent 
the claim of the party suing upon one of the covenants as independent 
must be held as being modified by the just demands of the other side, 
growing out of circumstances of the case, and arising from his own 
neglect or failure to perform his other covenant.' As a general rule, 
it is indisputably settled that where one party is unable to perform his 
p£u:t of the contract, he cannot be entitled to the performance of the 
contract by the other party.^ Moreover, a party positively refusing to 
perform his contract cannot sue the other for non-performance, wheth- 
er the promises are independent or not, if one is the consideration for 
the other, and the contract is wholly executory .• There is also authori- 
ty to the effect that if a contract contains stipulations which are not 
concurrent or dependent, but one of the parties makes default in an act 
required to be performed by him by the conditions of his contract, all 
the preceeding agreements of the contract remaining unperformed by 
him must be treated by him as concurrent, since he cannot enforce 
performance while himself in default.*® However, a single agreement 
may in effect embody two contracts, one of which may be enforced 
by the promisee even though he may not be in a position to enforce 
the other because of his noncompliance with certain stipulations re- 
lating thereto.** 

325. Performance of Conditions. — In regard to conditions pre- 
cedent it is an elementary rule of law that there must be at least a 
substantial performance thereof in order to authorize a recovery as for 
performance of the contract** When parties capable of contracting 

5. Prairie Farmer Co. v. Taylor, cupiable Land, etc., Co., 120 Cal. 521, 

69 111. 440, 18 Am. Rep. 621; Robinson 52 Pac. 995, 65 A. S. R. 186. 

V. Harbour, 42 Miss. 595, 97 Am. Dec. 11. Boise Valley Constr. Co. v. 

501, 2 Am. Rep. 671; Gould v. Banks, Kroeger, 17 Idaho 384, 105 Pae. 1070, 

8 Wend. (N. Y.) 562, 24 Am. Dec. 28 L.R.A.(N.S.) 968. 

90; Dey v. Dox, 9 Wend. (N. Y.) 129, 12. Cincinnati, etc., R. Co. v. Bens- 

24 Am. Dec. 137; King PhUip Mills ley, 51 Fed. 738, 6 U. S. App. 115, 

V. Slater, 12 R. I. 82, 34 Am. Rep. 2 C. C. A. 480, 19 L.R.A. 796; Thom- 

603. See supra, par. 248, 290. son v. Kyle, 39 Fla. 582, 23 So. 12, 

6. Green t?. Covillaud, 10 Cal. 317, 63 A. S. R. 193; Eldridge v. Rowe, 

70 Am. Dec. 725. 2 Gilman (111.) 91, 43 Am. Dec. 41; 

7. Todd V. Summers, 2 Grat. (Va.) Morford v. Mastin, 6 T. B. Mon. (Ky.) 
167, 44 Am. Dec. 379. 609, 17 Am. Dec. 168; Richardson v. 

8. Johnston v. Mitchell, 1 A. K. Maine Ins. Co., 46 Me. 394, 74 Am. 
Marsh. (Ky.) 225, 10 Am. Dec. 727. Dec. 459; Pennsylvania, etc., Steam 

9. Dey v. Dox, 9 Wend. (N. Y.) Nav. Co. v. Dandridge, 8 Gill & J. 
129, 24 Am. Dec. 137. (Md.) 248, 29 Am. Dec. 453; Brackett 

10. Russ Lumber, etc., Co. v. Mus- v. Edgerton. 14 Minn. 174, 100 Am 
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deliberately enter into a written contract, by which there is created a 
condition precedent to a right of action, such condition must be per- 
formed or its requirements waived.*' Thus, if a builder accepts pay- 
ment of a contract with the understanding that no further payment 
shall be made imless he has made satisfactory certain plastering ob- 
jected to, he cannot maintain any action imless he complies with 
the understanding by making such plastering satisfactory.** Likewise, 
a penalty which, by the terms of a contract, is to be paid only by a 
deduction from the final payment, cannot be recovered when no part 
of that payment has been made.** If a contract provides for a for- 
feiture upon a certain default for thirty days after a specified notice, 
and is enforceable, it must appear, in order for a forfeiture to take 
place, that the notice was given in compliance with the contract both 
as to time and contents, and that the default therein specified occur- 
red.** Where there has been a failure to perform a condition without 
the fault of the other party, the fact that an attempt to perform the 
condition has been made is not equivalent to the performance of such 
condition.*^ The rule is that it is a good defense to an action on a 
contract, that the obligation to perform the act required was dependent 
upon some other thing which the other party was to do and has failed 
to do. And the defense is good, although the omission of the other 
party to do the thing required of him, was produced by causes which 
he could neither foresee nor control.*^ A right depending upon a 
condition precedent does not accrue unless the condition is performed, 
although performance becomes impossible by the act of God.** Even 
if an act of God may serve as a defense to an action for the nonper- 
formance of a contract,** it does not excuse a failure to perform a con- 
tract so as to give a person a right to recover upon it without perform- 
ance.* However, one who prevents or makes impossible the perform- 
ance or happening of a condition precedent, upon which his liability, 
by the terms of a contract, is made to depend, cannot avail himself of 

Dec. 211; Choteau «. Russell, 4 Mo. 16. Georgia R., etc., Co. v, Haas, 

553, 31 Am. Dec. 191; Oakley v. Mor- 127 Ga. 187, 56 S. E. 313, 119 A. S. 

ton, 11 N. Y. 25, 62 Am. Dec. 49 and R. 327, 9 Ann. Cas. 677. 

note; Mizell v. Burnett, 49 N. C. 249, 17. Fisher v. Merchants Ins. Co., 

69 Am. Dec. 744; Blake v. Coleman, 95 Me. 486, 50 Atl. 282, 85 A. S. R. 

22 Wis. 415, 99 Am. Dec. 53; Van 428. 

Buskirk v. Kuhns, 164 Cal. 472, 129 18. Leopold v, Salkey, 89 HI. 412, 

Pac. 587, Ann. Cas. 1914B 932, 44 31 Am. Rep. 93. 

L.R.A.(N.S.) 710. 19. Oakley v. Morton, 11 N. Y. 25, 

13. Korbly v. Loomis, 172 Ind. 352, 62 Am. Dec. 49; Mizell v. Burnett, 49 
88 N. E. 698, 139 A. S. R. 379, 19 N. C. 249, 69 Am. Dec. 744. 

Ann. Cas. 904. Notes: 59 A. S. R. 282; 70 A. S. 

14. Pormann v. Walsh, 97 Wis. 356, R. 832. 

72 N. W. 881, 65 A. S. R. 125. 20. See infra, par. 367. 

15. Vandegnft v. Cowles Engineer- 1. Remy v. Olds (Cal.) 34 Pac. 216, 
ing Co., 161 N. Y. 435, 55 N. E. 941, 21 LJI.A. 645. 

48 L.R.A. 865. 

K. C. L. Vol. VI.— 60. 945 
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its nonperformance.* Likewise, where the promise is to pay out of a 
fund to be realized in a certain way, there is an implied obligation 
to use reasonable diligence in performing the act upon which payment 
is contingent. In default of such diligence, payment becomes due 
without performance of the condition.' But although it is true that 
an absolute repudiation of his part of a contract by one of the parties 
thereto prior to the time fixed by the contract for performance of the 
agreement of the other party, or while the contract is being performed 
by such other within the time limited, will entitle such other party to 
an action for damages as for a breach of the contract, yet in no case 
can a repudiation of a contract by one party be held equivalent to 
performance, or a legal excuse for nonperformance by the other party 
of conditions precedent, so as to authorize recovery as for performance 
of such conditions precedent.* 

326. Necessity of Demand. — ^Notice or demand is not a prerequi- 
site to performance imless such notice or demand is required by the 
terms of the contract or the j)eculiar nature thereof.* Ordinarily, 
notice or demand is unnecessary where the obligation to perform is 
complete and unconditional,* and where the obligor can perform his 
obligation without receiving such notice from the obligee.' A de- 
mand is not necessary where the person owing the debt or duty has 
means of knowing when it becomes due as well as the opposite party.* 
Therefore, a party who has contracted with another to do a particular 
thing upon the happening of a certain event is bound, when he knows 
of the happening of that event, to do the thing contracted, without 
a demand or notice from the obligee. The obligor's knowledge of the 
happening of such contingency is sometimes presumed, as where the 
contingency consists of the entry of a judgment in an action to which 
he is a party.* A demand is, however, necessary where an obligation 
to pay does not become absolute until the promisor's refusal to do 
sometJiiing.** There is some conflict among the decisions as to wheth- 
er a demand of performance is necessary where an obligation is pay- 
able in specific articles. The diflference of opinion appears to be in« 

2. Jones v. Walker, 13 B. Mon. So. 12, 63 A. S. R. 193. 

(Ky.) 163, 56 Am. Dec. 557; Doll v. 5. Janes v. Horton, 32 Ga. 245, 79 

Noble, 116 N. Y. 230, 22 N. E. 1089, Am. Dec. 300. 

15 A. S. R. 398, 5 LJl.A. 554; Cape 6. Patterson v. Jones, 13 Ark. 69, 

Fear, etc. Navigation Co. v. Wilcox, 56 Am. Dec. 296. 

52 N. C. 481, 78 Am. Dec. 260; Thiel 7. Austin v. Richardson, 3 Call. 

V. John Week Lumber Co., 137 Wis. (Va.) 201, 2 Am. Dec. 543. 

272, 118 N. W. 802, 129 A. S. R. 8. Morford v. Mastin, 6 T. B. Mon. 

1064. (Ky.) 609, 17 Am. Dec. 168. 

Note: 70 A. S. R. 832. 9. Janes v. Horton, 32 Ga. 245, 79 

3. Van BusMrk v, Kuhns, 164 Cal. Am. Dec. 300. 

472, 129 Pac. 587, Ann. Cas. 1914B 10. Nipp v. Diskey, 81 Ind. 214. 42 
932, 44 LJl.A.(N.S.) 710. Am. Rep. 124. 

4. Thomson v, Kyle, 39 Fla. 582, 23 
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fluenced largely by the existence or nonexistence of provisions as to 
the time and place of performance. Thus, where an obligation is 
made payable in specific articles on a certain day, no demand is or- 
dinarily necess8U7 on the part of the obligee. If the obligor fails to 
pay in the articles at the time named, he renders himself liable to 
pay in money.** Where the agreement is to deliver a ponderous 
article upon a day certain, no demand is necessary to entitle the plain- 
tiff to maintain his action, though it may be defeated by plea and 
proof of the defendant's readiness to deliver.** But a demand seems 
to be necessary where the time for performance has not been agreed on, 
especially if there is no stipulation as to the place of delivery.*' It 
has been said that where, by the terms of a contract, the acts are to be 
concurrent, it is the duty of him who seeks to maintain an action for 
its breach, either by way of damages for its nonperformance, or for 
the recovery of money paid thereon, not only to be ready and tender 
performance upon his part, but he must demand performance from 
the other party, but that there are qualifications of this rule where a 
formal tender or demand becomes imnecessary, such as a refusal in 
advance to comply with the terms of the contract, or where its per- 
formance is proved to have been impossible.** No formal putting in 
default is necessary, where the obligor denies the existence of the 
alleged contract and declares his intention not to perform his part,** 
or where he is incapable of performing his obligation,** or where he 
has disabled himself from doing so.*' 

327. Sufficiency of Demand. — Where the performance of a joint 
contract other than a negotiable instrument depends on demand, a 
demand on one of the contractors is sufficient.*^ Where a demand is 
necessary it should not be made on Sunday,** but it must be made 
within the period prescribed by the statute of Umitations.** In case 
the obligation is to be performed at a particular place, the demand 
must, it seems, be made at that place, although this is another propo- 
sition in reference to which the decisions are conflicting.* Where an 

11. Dnnnan v. Strother, 1 Tex. 89, 44 Am. Dec. 534. 

46 Am. Dec. 97. 17. Smith v. Jordan, 13 Minn. 264, 

12. Russell V. McCormick, 45 Ala. 97 Am. Dec. 232; Layboum v, Sey- 
587, 6 Am. Rep. 607. mour, 53 Minn. 105, 54 N. W. 941, 39 

13. Ragland i?. Wood, 71 Ala. 145, A. S. R. 579; Delamater v. Miller, 1 

46 Am. Rep. 305 and note; Weil v. Cow. (N. Y.) 75, 13 Am. Dec. 512. 
Tyler, 38 Mo. 545, 90 Am. Dec. 441 18. Rhind v. Hyndman, 54 Md. 527, 
and note; Fosdick v. Greene, 27 Ohio 39 Am. Rep. 402. 

St. 484, 22 Am. Rep. 328; McBain v. 19. Delamater v. Miller, 1 Cow. (N. 

Austin, 16 Wis. 87, 82 Am. Dec. 705. Y.) 75, 13 Am. Dec. 512. 

14. Vandegrift v. Cowles Engineer- 20. Reizenstein v. Marquardt, 75 la. 
ing Co., 161 N. Y. 435, 55 N. E. 941, 294, 39 N. W. 506, 9 A. S. R. 477, 1 
48 L.R.A. 685. L.R.A. 318. 

15. Johnson v. Levy, 122 La. 118, 1. Mellon v. Croghan, 3 Mart N. S. 

47 So. 422, 16 Ann. Cas. 978. (La.) 423, 15 Am. Dec. 163. 

16. Tarwater v. Davis, 7 Ark. 153, 
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I 

obligation is payable in property on demand, and the obligor has a 
known place of residence at the time the contract is made, the obligee 
must, as a general rule, make demand at the residence of the obligor; 
but there are exceptions to this rule, arising from special contracts, 
from the fact that the debtor has no known place of residence in the 
state at the time of the contract, from a subsequent change of resi- 
dence, or from other special circumstances or considerations.* 

328. Necessity of Tender or Offer.— There is authority to the ef- 
fect that a party to a contract founded on concurrent conditions must 
show merely that he was ready and willing to perform his part of the 
agreement,' But the general rule appears to be that where perform- 
ance of an agreement is to be concurrent on both sides, neither can re- 
cover without showing performance or an oflfer to j)erform on his 
part,* or, as is sometimes said, a tender of performance.* Apparently 
the same rule is expressed when it is said that in case of dependent 
covenants, an oflfer or tender of performance is necessary.* However, 
where the defendant is to do the first act toward a mutual perform- 
ance, it is sufficient for the plaintiflF to show a mere readiness on his 
part.' But even in cases in which a tender would otherwise be neces- 
sary, the statement that one will not comply with the terms of his 
contract excuses the other party from going through the useless for- 
mality of making a tender.^ Tender of performance is not necessary 
when there is a willingness and ability to perform, and actual per- 
formance has been prevented or expressly waived by the parties to 
whom performance is due.* However, it has been declared that al- 
though the avowed inability of a defendant to perform when an oflfer 
of performance is made by the plaintiflf, is suflScient to dispense with 
all subsequent formalities on the part of the plaintiff, such avowal has 
no retroactive eflfect, and will not cure defects m what the plaintiflf has 
already done, or excuse him from showing both a willingness and an 
ability to perform in accordance with the contract.** i 

2. Chambers v. Winn, Sneed (Ky.) Beatty, 2 Pen. & W. (Pa.) 63, 21 
166, 2 Am. Dec. 713. Am. Dec. 410. 

3. Smith V. Lewis, 24 Conn. 624, 63 7. Hawley v. Mason, 9 Dana (Ky.) 
Am. Dec. 180. Compare Bean v. At- 32, 33 Am. Dec. 522. 

water, 4 Conn. 3, 10 Am. Dec. 91. 8. Kuhlman v. Wieben, 129 la. 188, 

L Bruce v. Crews, 39 Ga. 544, 99 105 N. W. 455, 2 L.RA..(N.S.) 666; 

Am. Dec. 467; Leopold v, Salkey, 89 Lynch v, Postlethwaite, 7 Mart. O. S. 

ni. 412, 31 Am. Rep. 93; Sargent v, (La.) 69, 12 Am. Dec. 495; Shannon 

Adams, 3 Gray (Mass.) 72, 63 Am. v. Comstock, 21 Wend. (N. Y.) 457, 

Dec. 718; Gould v. Banks, 8 Wend. 34 Am. Dec. 262. 

(N. Y.) 562, 24 Am. Dec. 90; Dey v. 9. Howard v. Daly, 61 N. Y. 362, 19 

Dox, 9 Wend. (N. Y.) 137, 24 Am. Am. Rep. 285. 

Dec. 137. 10. Hawley v. Mason, 9 Dana (Ky.) 

5. Hawley v. Mason, 9 Dana (Ky.) 32, 33 Am. Dec. 522. 

32, 33 Am. Dec. 522. In Friess v. Rider, 24 N. Y. 367, 

6. Biddle v. Coryell, 18 N. J. L. 82 Am. Dec. 308, it was said: "The 
377| 38 Am. Dec 521; Roberts v. plaintiff was in default on the day 
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329. Sttffldency of Tender or Offer. — ^The question what consti- 
tutes a sufficient tender is treated fully elsewhere.** It may be pointed 
out that some misapprehension or confusion appears to have arisen 
from the mode of expression used in the books in treating of the neces^ 
sity of a tender or offer by the parties, as appUcable to the case of 
mutual and concurrent promises. The word "tender," as used in 
such a connection, does not mean the same kind of offer as when it 
is used in reference to the payment or offer to pay an ordinary debt 
due in money, where the money is offered to a creditor who is entitled 
to receive it, and nothing further remains to be done, and the trsms- 
aotion is completed and ended; but it means only a readiness and 
willingness, accompanied with an ability on the part of one of the 
parties, to do the acts which the agreement requires him to perform, 
provided the other will concurrently do the things which he is required 
by it to do, and a notice by the former to the latter of such readi- 
ness. Such readiness, ability and notice are sufficient evidence of, and 
indeed imply, an offer or tender in the sense in which those terms are 
used in reference to mutual and concurrent agreements. It is not an 
absolute, unconditional offer to do or transfer any thing at all events, 
but it is, in its nature, conditional only, and dependent on, and to be 
performed only in case of, the readiness of the other party to perform 
his part of the agreement.** All that is ordinarily required of 
a party to a contract who has agreed to deliver personal prop- 
erty upon the payment of a debt or price is that he shall put 
the property in some convenient place, subject to the disposal of 
the payer upon his compliance with the terms of the contract, 
and that he shall notify the promisor of the fact.*' However, 
the fact of readiness to perform locked up in the breast of one 
of the parties cannot give information to the other party or 
impose any duty on him. The proposition that a demand implies 
that the demandant is himself ready and able to perform is denied in 
some jurisdictions,** although in others the conclusion has been 
reached that when one party demands of the other the performance of 
a mutual agreement, by which concurrent acts are to be performed 
by each party, an offer on the part of the party making the demand, 

named in the contract ; and the defend- Evidence that one of the parties 

ant being then ready and offering to borrowed money to enable him to ful- 

perform on his part, might have had fill his contract is admissible upon the 

his action against the plaintiff with- issue as to his ability and readiness 

out a formal tender of the money. The to perform his part of the agreement, 

plaintiff was not then in a condition Ives v. Atlantic, etc., R. Co., 142 N. 

to perform, and so declared, and a C. 131, 55 S. E. 74, 115 A. S. R. 732, 

formal tender would have been nuga- 9 Ann. Cas. 188. 

tory." 13. Kauffman v. Raeder, 108 Fed. 

11. See Tbndbr. 171, 47 C. C. A. 278, 54 L.R.A. 247. 

12. Clark v. Weis, 87 HI. 438, 29 14. Raudabaugh v. Hart, 61 Ohio 
Am. Rep. 60. St. 73, 55 N. E. 214, 76 A. S. B. 361. 
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to perform his part of the agreement, is implied and understood, that 
when the other party refuses to comply, he thereby dispenses with any 
other oflFer, and that where he neglects to comply, without offering any 
reason for his noncompliance, the legal efifect is the same.** At all 
events, it is not necessary that notice of the time and place when one 
of the contracting parties will proceed to perform the contract on his 
part, shall be in writing. All that can be required is that the other 
contracting party shall be apprised, in due time, and with such rea- 
sonable certainty of the time and place of performance, as will enable 
him, if he, in good faith, intends a compliance with the terms of his 
contract, to attend at the time and place designated. This may be 
eflfected by an oral communication as well as by writing. Moreover, 
notice to one of two joint contracting parties, is sufficient.** 

330. Effect of Tender or Offer. — ^It is sometimes said that an offer 
to perform is equivalent to performance,*' or that an offer to perform 
or do an act, which is prevented by the party in whose favor perform- 
ance is to be made, is equivalent to a performance.*® It has also been 
said that a contract to convey to a stranger will, in general, be con- 
strued to be an undertaking on the part of the person contracting to 
convey that the stranger shall accept the conveyance, and that an 
offer or tender to convey will not be equivalent to an actual per- 
formance, as it would be where the conveyance is to be made to a 
party to the contract.** Strictly speaking, however, it is not correct 
to say that an offer to perform is equivalent to performance. It is true 
that in some cases, where property is so tendered, and the tender is 
not withdrawn, the price may be recovered; but this is on the ground 
that the thing sold has an independent existence, and, the corpus not 
being perishable, and having legally passed by the tender and sub- 
sequent recovery, may still be actually delivered over whenever the 
vendee shall demand it.** The same rule applies where the creditor 
refuses to accept the tender of the goods or fails to attend at the 
place appointed for their delivery. In such case the property vests 
in the creditor, and if he has any remedy at all, it is to recover 
possession of the goods, but not to sue upon the contract* Grenerally, 
however, a tender and offer to perform is merely quad performance. 
It is equivalent to performance only for the purpose of sustaining an 
action for damages for nonperformance.* 

15. Tinney v. Ashley, 15 Pick. (Ky.) 153, 12 Am. Dec. 287. 
(Mass.) 546, 26 Am. Dec. 620. 20. Shannon v. Comstock, 21 Wend. 

16. Bishops V. McNary, 2 B. Men. (N. Y.) 457, 34 Am. Dec. 262. 
(Ky.) 132, 36 Am. Dec. 592. 1. MitcheU v. MerriU, 2 Blackf. 

17. Kensington Commissioners v. (Ind.) 87, 18 Am. Dec. 128; Carrier 
Wood, 10 Pa. St. 93, 49 Am. Dec. v. Currier, 2 N. H. 75, 9 Am. Dee. 
582. 43; Case v. Green, 5 Watts (Pa.) 262, 

18. Hunt V. Test, 8 Ala. 713, 42 Am. 30 Am. Dec. 311. 

Dec. 659. 2. Shannon v. Comstock, 21 Wend. 

19. Davis V. Parish, Litt. Sel. Cas. (N. Y.) 457, 34 Am. Dec. 262. 
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331. Sufficiency of Performance Generally. — ^It is a general rule of 
law that a contract must be performed according to the terms of the 
agreement before a party can have any right of action.' A person 
cannot be compelled to take and use one thing when he bargained 
for another and declines to receive the substitute tendered.^ He has 
the right to have the thing contracted for in the form agreed upon. 
He cannot be put oflf wi^ something different even though, in a 
strict pecuniary sense, it is more valuable than the one he contracted 
for.* For instance, tender of a check is not a compliance with a con- 
tract by a telegraph company promptly to transmit and deliver 
money.* Moreover, under a contract to erect a house and sell it with 
the lot upon which it is erected, the vendee is not bound to take the 
property when it is not finished and tendered to him as provided in 
the contract, but may recover the money paid thereunder.' Where 
one contrawjts to build for a mill-owner, who agrees to furnish materi- 
als for its construction, a water-wheel which shall do certain specified 
work and be satisfactory, and he has notice, formal or informal, but 
substantial, that the wheel constructed by him does not do the required 
work and is not satisfactory, he has no cause of action.^ Sloping 
floors and windows out of shape are evidence of bad workmanship 
within the meaning of a building contract that the architect's cer- 
tificate shall not release the contractor from the obligation of perform- 
ing the work in a good and workmanlike manner.* However, an 
agreement to settle upon land is substantial^ fulfilled when the set- 
tlement becomes fixed, and after the rights of the parties to such 
agreement have become fixed, they cannot be unsettled by any acts 
inconsistent therewith unless such acts are designed as a waiver.*® 
Moreover, a contract to take a supply of water for a term of years, 
though not specifying any building to which it should be supplied, 
does not require a personal taking of the water for the whole period, 
but is satisfied by a taking by other parties at the place contemplated 
by the parties to the contract** Again, for the purpose of determin- 
ing the right of one who, after contracting to furnish electrotype 

3. Bates t;. Harte, 124 Ala. 427, 26 7. Nance v, Patterson Bldg. Co., 140 
So. 898, 82 A. S. R. 186; Hehn v. Ky. 564, 131 S. W. 484, 140 A. S. 
WUson, 4 Mo. 41, 28 Am. Dec. 336. R. 398. 

4. Martns v. Houck, 39 Mich. 439, 8. Mears v. Nichols, 41 111. 207, 89 
33 Am. Rep. 409. Am. Dec. 381. 

5. Montgomery First Nat. Bank v* 9. Young v. Stein, 152 Mich. 310, 
Maryland FideUty, etc., Co., 145 Ala. 116 N. W. 195, 125 A. S. R. 412, 17 
335, 40 So. 415, 117 A. S. R. 45, 8 L.R.A.(N.S.) 231. 

Ann. Cas. 214, 5 L.R.A.(N.S.) 418; 10. Welch v. Whelpley, 62 Mich. 15, 

Foeller v. Heintz, 137 Wis. 169, 118 28 N. W. 744, 4 A. S. R. 810. 

N. W. 543, 24 L.RA..(N.S.) 327. 11. Dnunmond v. Crane, 159 Mase. 

6. Robinson v. Western Union Tel. 577, 35 N. E. 90, 38 A. S. R. 460, 23 
Co., 68 S. W. 656, 24 Ky. L. Rep. 452, L.R.A. 707. 

57 LJt.A. 61L 
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plates, took partners into his business and completed his contract with- 
out notifying the other party of the change of firm, to relief against 
one who has broken his contract as to tilie use to be made of the 
plates, the contract must be regarded as performed, not by a volun- 
teer stranger, but by the contracting party acting through the partner- 
ship.** 

332. Test of Performance. — ^It it sometimes provided that the sub- 
ject-matter of the contract shall be in good working order or shall be 
tested in a certain manner. The test which is contemplated is fre- 
quently determined by construing the contract. Thus, a contract 
that a heater should have a fair and reasonable trial contemplates a 
trial by the householder under the supervision and attendance of 
the ordinary household servants. It cannot be expected that he should 
daily employ skilled plumbers and engineers to operate it.*' More- 
over, a contract by which a purchaser agrees to pay for materials and 
labor furnished thereunder, when the work has been completed and 
found to be in good working order, is not satisfied by the existence 
of good working order at the moment of completion, if the events al- 
most immediately succeeding such completion conclusively establish 
that the result accomplished was not that contemplated by the con- 
tract** 

Approval of Performance 

333. Good Faith of Promisor. — ^The question what constitutes com- 
pliance with a contract which provides that the subject-matter thereof 
shall be satisfactory to the party who promises to make compensation 
therefor presents two distinct questions, one being whether the latter 
must act in good faith in accepting or rejecting, and the other being 
whether he must act reasonably. As to the first there is ordinarily 
but little difficulty. Such a contract does not make the promisor's 
mere declaration of dissatisfaction conclusive. It requires an honest 
expression as to whether he is satisfied. He should fairly and can- 
didly investigate and consider the matter, reach a genuine conclusion, 
and express the true state of his mind. He must not act arbitrarily or 
capriciously, or merely feign dissatisfaction. He cannot avail himself 
of his own fraud to escape liability on his contract.** It is only the 

12. Meyer v. Estes, 164 Mass. 457, Kan. 455, 96 Pac. 851, 130 A. S. R. 
41 N. E. 683, 32 L.R.A. 283. 382, 18 L.R.A.(N.S.) 741; Hawkins 

13. Adams Radiator, etc., Works v. v, Graham, 149 Mass. 284, 21 N. E. 
Schnader, 155 Pa. St. 394, 26 Atl. 745, 312, 14 A. S. R. 422; Geriech «. 

35 A. S. R. 893. Herold, 82 N. J. L. 605, 83 Atl. 892, 

14. Edison General Electric Co. v, Ann. Cas. 1913D 627; Livesley v. 
Canadian Pac. Nav. Co., 8 Wash. 370, Johnston, 45 Ore. 30, 76 Pac. 13, 946, 

36 Pac. 260, 40 A. S. R. 910, 24 106 A. S. R. 647, 65 L.R.A. 783; 
Lit.A. 315. Adams Radiator, etc.. Works «. 

15. Hollingsworth v. Colthurst, 78 Schnader, 155 Pa. St. 394, 26 AtL 745, 
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actual existence, not the mere expression, of dissatisfaction, regardless 
of its reasonableness, that can have this effect; and it is for the jury 
to say whether this dissatisfaction did exist as a fact, or whether it 
was expressed as a mere pretext.** The opposite view seems, however, 
to be entertained by some courts. At least, the inference that the 
promisor's good faith cannot be inquired into seems to be justified by 
statements to the effect that in cases where it is stipulated that an 
article to be furnished shall, unqualifiedly, be satisfactory to the 
party to whom it is to be supplied, the right to reject the article, as 
not being satisfactory, cannot be inquired into ; but the party's own . 
determination must be taken as final and conclusive. In such case it 
is supposed, and such is the construction, that the party has reserved 
to himself an unqualified option, and is not willing to leave his free- 
dom of choice to any contention, or to be subject to any investigation 
whatever. It is said that if a promisor thinks proper to enter into such 
a conditional contract, it is not for any one other than the promisee 
himself to say that he ought to be satined ; that is a matter expressly 
reserved to him to decide for himself, and the reasons or motive for 
the decision, whether reasonable or imreasonable, good or bad, are 
placed by the contract beyond question or investigation.*' 

334. Reasonable Ground for Dissatisfaction. — ^As to whether the 
promisor's dissatisfaction must be based on reasonable grounds there 
is greater diversity of opinion. Of course, under the view that the 
promisor has an unqualified option to reject the subject matter of 
the contract, the reasonableness of his determination cannot be in- 
quired into.*® Moreover, some courts which have not gone to this 
length have adopted the view that if it is provided that performance 
by one party shall be to the satisfaction of the other, and that the party 
to be satisfied is the judge of his own satisfaction, subject to the limita- 
tion that he must act in good faith, the application of this princi- 
ple is not limited to transactions involving personal taste and prefer- 
ence.** The question for determination is not as to whether llie one 
complaining ought to be satisfied, but solely as to the good faith of the 
dissatisfaction alleged.** If a person contracts to manufacture ar- 

36 A. S. R. 893; Thaler v. Wilhelm don, 65 Md. 215, 3 Atl. 306, 57 Am. 
Greisser Const. Co., 229 Pa. St. 512, Rep. 318. 

79 Atl. 149, 33 L.R.A.(N.S.) 345; 19. HoUingsworth «. Colthurst, 78 
Barrett v. Raleigh Coal, etc., Co., 51 Kan. 455, 96 Pac. 851, 130 A. S. R. 
W. Va. 416, 41 S. E. 220, 90 A. S. 382, 18 LJtA.(N.S.) 741. 
R. 802. A similar conclusion seems to have 

Note: 17 L.R.A. 210. been reached in Ldvesley v. Johnston, 

16. Worthington «. Gwin, 119 Ala. 45 Ore. 30, 76 Pac. 13, 946, 106 A. 
44, 24 So. 739, 43 L.R.A. 382. S. R. 647, 65 L.R.A. 783. 

17. Baltimore, etc., R. Co. t?. Bry- 20. Thaler v. Wilhelm Greisser 
don, 65 Md. 215, 3 Atl. 306, 57 Am. Const. Co., 229 Pa. St. 512, 79 Atl. 
'Rep. 318. 147, 33 LJIA.(N.S.) 345. 

18. Baltimore, etc., R. Co. ^. Bry- 
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tides or do work to the satisfaction of another, such other is, under 
this view, the sole judge of the quality of the work done, and his right 
to accept or reject it is absolute, conclusive, and binding upon the 
parties, without investigation of his reasons, unless he acts fraudulent- 
ly.* This rule may not be the prevailing one if it is to be applied to 
sJl contracts containing such a provision. But the rule is unobjection- 
able if limited to cases where the object of the contract is to gratify 
taste, serve personal convenience, or satisfy individual preference. 
When the subject of the contract is one which involves personal taste 
or feeling, an agreement that it shall be satisfactory to the promisor 
necessarily makes him the sole judge of whether it answers that con- 
dition. He cannot be required to take it because other people might 
be satisfied with it; for that is not what he agreed to do. But 
that would not be the test of the contract. Nor should a jury 
be allowed to say, in such a case, that a defendant must pay 
because, by the preponderance of evidence, he ought to have been 
satisfied with the work, or, in other words, that it was "reasonably 
satisfactory." In this class of cases the right of decision is 
therefore completely reserved to the promisor, without being re- 
quired to disclose reasons or account for his course, and a right to in- 
quire into the grounds of his action and overrule his determination is 
absolutely excluded from all other tribunals.* A distinction has 
been drawn between cases where the fancy, taste, sensibility or 
judgment of the promisor are involved, and cases where only 
operative fitness or mechanical utility is involved. In the latter 
class of cases the subject matter of the contract is such that the satis- 
faction stipulated for must be held to apply to quality, workmanship, 
salability, and other like considerations, rather than to personal satis- 
faction. For example, if one agrees to sell land with a satisfactory 
title, and shows a title valid and complete, the parties must have in- 
tended such a title to be satisfactory, rather than to leave an absolute 
right in the purchaser to say, "I am not satisfied," when no reason 
could be shown why he should not be satisfied. So if one agrees to do 
work in a satisfactory manner it must mean a workmanlike manner — 
as well as it would be expected to be done — rather than to give a 
merely personal or whimsical right of rejection. It is this class of 
cases to which the term "reasonably satisfactory" applies. The 

1. Barrett t?. Raleigh Coal, etc., Co., 1913D 627; Duplex Safety Boiler Co. 
51 W. Va. 416, 41 S. E. 220, 90 A. i;. Garden, 101 N. Y. 387, 4 N. E. 
S. R. 802. 749, 54 Am. Rep. 709 and note; Adams 

2. Zaleski v. Clark, 44 Conn. 218, 26 Radiator, etc.. Works v. Schnader, 155 
Am. Rep. 446; Brown v. Foster, 113 Pa. St. 394, 26 Atl. 745, 35 A. S. R. 
Mass. 136, 18 Am. Rep. 463; Gibson 893; Pennington v. Howland, 21 R. I. 
V. Cranage, 39 Mich. 49, 33 Am. Rep. 65, 41 Atl. 891, 79 A. S. R. 774. 

351 and note; Gerisch v, Herold, 82 Note: 17 L.R.A. 207, 208, 209. 
N. J. L. 605, 83 AU. 892, Ann. Cas. 
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promisor is supposed to undertake that he will act reasonably and 
fairly, and found his determination upon grounds which are just and 
sensible, and from thence springs a necessary implication that his de- 
cision in point of correctness and the adequacy of the grounds of it is 
open to consideration and subject to the judgment of judicial triers.* 
Sometimes it is diflBcult to determine which construction should be 
given to a contract of this kind. Where the subject matter of the 
contract seems to involve questions of personal taste or prejudice, and 
especially when in such a case no benefit will pass under the contract 
unless the work is accepted, there is more reason for giving such 
language the latter construction. But when the consideration fur- 
nished is of such a nature that its value will be lost to the plaintiflP, 
either wholly or in great part, unless paid for, a just hesitation must 
be felt, and clear language required, before deciding that payment is 
left to the will, or even to the idiosyncrasies, of the interested party. 
In doubtful cases, courts have been inclined to construe agreements 
of this class as agreements to do the thing in such a way as reasonably 
ought to satisfy the defendant.^ It has been said that as the erection 
of a building upon real estate ordinarily confers a benefit upon the 
owner, he should not be permitted to escape payment for it on ac- 
count of a personal idiosyncrasy.* In fact, it is generally held that in 
such a case the owner cannot capriciously refuse to accept the work, 
and that the performance called for on the part of the contractor, in 
view of the stipulation, is such performance as should be satisfactory 
to a reasonable person.* It may be pointed out, however, that even 
though in the case of a building contract the manner in which the 
work has been done may be determined by rules which leave nothing 
to arbitrary caprice, yet with respect to the materials to be used, the 
mere taste or fancy of the owner may be an important element, in a 
dwelling-house at least.' Moreover, the difficulty of determining 
whether the object is to gratify personal taste or sensibility or to ob- 
tain mechanical utility may be indicated by the fact that opposite con- 
clusions have been reached as to the effect of slightly different provi- 
sions in a contract to construct a heating apparatus to the satisfaction 
of the owner of a building, the contract also providing for tests to be 
made. According to one view, the satisfactoriness of the system and 

3. Duplex Safety Boiler Co. v. Gar- Handy v. Bliss, 204 Mass. 513, 90 
den, 101 N. Y. 387, 4 N. E. 749, 54 N. E. 864, 134 A. S. R. 673. 

Am. Rep. 709; Doll v. Noble, 116 N. 6. Handy v. Bliss, 204 Mass. 513, 

Y. 230, 22 N. E. 406, 15 A. S. R. 398, 90 N. E. 864, 134 A. S. R. 673. 

5 L.R.A. 554; Pennington v. Howland, 6. Pormann v. Walsh, 97 Wis. 356, 

21 R. I. 65, 41 Atl. 891, 79 A. S. R. 72 N. W. 881, 65 A. S. R. 125. 

774. Note : Ann. Cas. 1913D 629. 

Note: 17L.RA.. 210. 7. Gerisch v. Herold, 82 N. J. L. 

4. Hawkins v. Graham, 149 Mass. 605, 83 Atl. 892, Ann. Cas. 1913D 627 
284, 21 N. E. 312, 14 A. S. B. 422; and note. 
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the risk taken by the plaintiflp are in such case to be determined by the 
mind of a reasonable man, by the external measures set forth in the 
contract, and not by the private taste or liking of the defendant.* 
According to the other view, the question in such case is not whether 
the thing contracted for has a certain strength or a particular dimen- 
sion as specified in the contract, but there come in to make up satis- 
faction or dissatisfaction those qualities which please or those defects 
which are nothing more than annoying, and that on the owner's 
death before the heater has been tested, the contract is not complied 
with if the heater is not satisfactory to his executors and devisee by 
whom it is tested.* 

335. Approval by Third Person. — ^There is another class of cases 
where the article sold or the work to be done or performed is to be 
subject to the approval of, or to be satisfactory to, some third person, 
and in many instances that person is the agent or employee of one or 
the other of the parties to the contract. In cases of this character the 
approval of the party so designated becomes a condition precedent to 
a recovery for the price. In the absence of fraud or bad faith in the 
conduct of such party, in respect of the fact of his approval or the 
withholding it, his judgment or determination is to be accepted as 
final and conclusive. No mere error or mistake of judgment will 
vitiate his determination. The very object of his appointment is to 
prevent and exclude contention and litigation; and hence nothing 
short of fraud or mala fides in the exercise of his power to reject or 
approve the article contracted for, will dispense with the strict legal 
effect of the condition precedent. But, as already intimated there is 
in such contracts an implied condition that the person designated to 
approve shall act with entire good faith to both of the contracting 
parties. Both parties have the right to insist upon such good faith, 
and the want of it will dispense with the condition requiring the ap- 
proval. The court will not allow ia defendant to avail himself of the 
condition precedent to defeat the right of the plaintiff to recover for 
a violation of the contract, where there has been fraud or mala fides 
on the part of the person appointed to approve or disapprove.** In 
such case, though it be made a condition precedent that the article 
shall be approved by the party designated, yet if it can be shown that 
the approval has been withheld from motives of selfish interest, bias, 

8. Hawkins i;. Graham, 149 Mass. etc., B. Co. v, Brydon, 65 Md. 215, 3 

284, 21 N. E. 312, 14 A. S. R. 422. Atl. 306, 57 Am. Rep. 318; Nof singer 

0. Adams Radiator, etc., Works v. v. Ring, 71 Mo. 149, 36 Am. Rep. 456; 

Schnader, 155 Pa. St. 394, 26 Atl. 745, Livesley v. Johnston, 45 Ore. 30, 76 

35 A. S. R. 893. Pac. 13, 946, 106 A. S. R. 647, 65 

10. Church v. Shanklin, 95 Cal. 626, Lit.A. 783; Barrett v. Raleigh Coal, 

30 Pac. 789, 17 L.R.A. 207 and note; etc., Co., 51 W. Va. 416, 41 S. E. 

Lynn v. Baltimore, etc., R. Co., 60 220, 90 A. S. R. 802; Oakes t;. Moore, 

Md. 404, 45 Am. Rep. 741; Baltimore, 24 Me. 21^ 41 Am. Dec. 379. 
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partiality or corruption, the party prejudiced by such action may, not- 
withstanding the absence of such approval, recover on the contract for 
the non-acceptance of the article furnished.** The fact that the third 
person acted capriciously in rejecting the subject-matter of the con- 
tract may, it seems, be treated as a badge of bad faith.** But ac- 
cording to some decisions, it seems that it must be shown that the 
expression of dissatisfaction was the result of fraudulent collusion 
between the third person and the promisor.** 

336. Provision in Construction Contract for Approval by Third 
Person. — In construction contracts the parties frequently insert stipu- 
lations to the effect that the completion, sufficiency, classification or 
amount of the work done by the contractor shall be determined by 
the architect, engineer, superintendent or other person. Such stipu- 
lations have had their origin in contracts for the building of impor- 
tant and extensive government works, and were designed to avoid 
harassing litigation over questions that can be determined honestly 
only by ttiose possessed of scientific knowledge. By such a stipulation, 
the parties constitute the architect or engineer an arbitrator, and the 
provision is held, if anything, more binding than an ordinary sub- 
mission, for the reason that it enters into, and becomes a part of the 
consideration of, the contract, without which it would not in all prob- 
ability have been made.** The fact that the engineer is also a stock- 
holder in the corporation for which the work is being done does not 
of itself render the submission to him invalid. It has been suggested 
that a provision that certain questions shall be decided by the engineer 
appointed by the company, is, in fact, a stipulation that they shall be 
decided by the company. It is obvious that in such case there is no 
intention of leaving to third persons the decision of questions arising 
during the progress of the work. The company reserves the decision 
to itself, acting, however, as from the nature of things it must act, by 
an agent, and that agent is for this purpose, the engineer. His de- 
cisions are, in fact, those of the company.** Even if the soundness of 
this view is questionable, it seems to be clear that the design of a pro- 
vision leaving certain matters connected with the performance of a 
contract to the engineer of one of the parties is to give the latter the 
advantage of having a decision made by one of its own officers or 
agents. In stipulating that the engineer should be the umpire between 
them, it may well be that it was supposed that the engineer would, bet- 

11. Baltimore, etc., R. Co. t;. Bry- 14. Williams v. Chicago, etc., R. Co., 
don, 65 Md. 215, 3 Atl. 306, 57 Am. 112 Mo. 463, 20 S. W. 631, 34 A. S. R. 
Rep. 318. 403; Sweet v. Morrison, 116 N. Y. 19, 

12. Church v. Shanklin, 95 Cal. 626, 22 N. E. 276, 15 A. S. R. 376. 
30 Pac. 789, 17 L.R.A. 207. Note: 10 Ann. Cas. 575, 576. 

13. Thaler v. Wilhelm Greisser 15. Williams v. Chicago, etc., R. Co., 
Const. Co., 229 Pa. St. 512, 79 Atl. 112 Mo. 463, 20 S. W. 631, 34 A. S. R. 
147, 33 L.R.A.(N.S.) 345. 403. 
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ter than others, understand the merits of any controversy that might 
arise. As a party litigant may refer to his adversary, if he will, or to 
any one interested adversely to himself, such a submission will be en 
forced. At all events, the person who fills the office of engineer when 
the adjudication is called for is under such a contract the proper person 
to decide, and not the person who filled the office at the time the con- 
tract was made, but who had resigned before the necessity for ad- 
judication arose. And, if the company fails to appoint an engineer, 
the contractor may resort to the courts of law.** Again, where a 
railroad construction contract provides that particular matters shall 
be decided by the chief engineer of the company, it is not necessary 
that he should personally make the estimates, measurements or classi- 
fications. He may intrust the work in part at least to his subordi- 
nates.*' However, the subjects with respect to which the third per- 
son has power to decide are limited by the terms of the contract.** 

337. Architect's or Engineer's Certificate as Condition Precedent to 
Recovery. — ^It is prefectly legitimate to provide in a building or work- 
ing contract that payment of the several instalments of the contract 
price shall be made only upon certificates or estimates by the architect 
or engineer in charge as to the extent and value of the work done or 
materials furnished, and that final payment shall not be demandable 
without a certificate of completion.** Where the parties have seen fit 
to make the production of such a certificate a condition precedent to 
payment, the contractor is as much bound by this part of his contract 
as by any other. It is not enough for him to bring his action and say 
that he has completed the work which he undertook to do. Ac- 
cordingly the authorities hold, save in certain exceptional cases, that 
where a provision of this sort exists, the obtaining of a certificate is a 
condition precedent to the maintenance of a suit by the contractor 
against the owner for compensation. The rule may be stated in this 
form : Where a contract provides that the contractor shall not be en- 
titled to any payment until he has obtained a certificate from the archi- 
tect or engineer that the work has been done in strict accordance with 
the drawings and specifications, and that the payment is properly due, 
the contractor cannot recover for work performed under the contract 
without obtaining such certificate, unless the provision requiring it 
has been waived, or he is prevented from obtaining it by some cause 

16. North Lebanon R. Co. v. Mc- 18. Mason v. Bridge, 14 Me. 468, 
Grann, 33 Pa. St. 530, 75 Am. Dee. 31 Am. Dec. 66; Williams v. Chicago, 
624; Monmouth Park Asso. v. Wallis etc., R. Co., 112 Mo. 463, 20 S. W. 
Iron Works, 55 N. J. L. 132, 26 Atl. 631, 34 A. S. R. 403; FoeUer v: Heintz, 
140, 39 A. S. R. 626, 19 L.R.A. 456. 137 Wis. 169, 118 N. W. 543, 24 

17. Edwards v. Hartshorn, 72 Kan. L.R.A. 327. 

19, 82 Pac. 520, 1 L.R.A.(N.S.) 1050; 19. Bush v. Jones, 144 Fed. 942, 75 
Sweet V, Morrison, 116 N. Y. 19, 22 C. C. A. 582, 6 L.R.A.(N.S.) 774. 
N. E. 276, 15 A. S. R. 376. 
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over which he has no control.*^ There is some diflference of opinion 
as to whether it is necessary to plead that the engineer has given his 
certificate or has approved the work. It seems that in the absence 
of statutory provisions governing the subject such fact should be al- 
leged and proved.* But it is otherwise in jurisdictions where there 
are statutory provisions to the eflfect that in pleading the performance 
of conditions precedent in a contract, it is not necessary to state the 
facts showing such performance.* It has been decided that remedy- 
ing the defects pointed out by the architect, but not in the ways sug- 
gested by him, and without obtaining from him the certificate made 
by the contract a condition precedent to a right of action, cannot give 
a cause of action, inasmuch as the contractors cannot substitute their 
own assertion, or the opinion of the jury, for the decision of the archi- 
tect.* But as the purpose of such a certificate is to furnish the owner 
with authentic evidence that the work has been performed, an archi- 
tect's certificate that a building has been actually completed, provided 
for in the building contract, need not be obtained by one who fur- 
nished materials to the contractor, where the latter abandons the work 
and the owner finishes the same in accordance with a provision of the 
contract.* 

338. Excuses for Nonproduction of Certificate. — It is, of course, per- 
fectly clear that the nonproduction of the architect's or engineer's 
certificate is excused if the issuance thereof is wrongfully prevented 
by the owner.* Moreover, one who performs his contract to build 
may recover his pay therefor notwithstanding an agreement that an 
architect's certificate shall be a condition precedent to payment if it 
appears that he is disabled from obtaining such certificate by the coUu- 

20. Coplew V. Durand, 153 Cal. 278, 381, 117 S. W. 504, 130 A. S. R. 778, 

95 Pac. 38, 16 L.R.A.(N.S.) 791; Ar- 17 Ann. Cas. 77; Johnston v. Bunn, 

nold V. Boumique, 144 lU. 132, 33 N. 108 Va. 49, 62 S. E. 341, 19 L.R.A. 

E. 530, 36 A. S. R. 419, 20 L.R.A. (N.S.) 1064; Halsey v. Waukesha 

493 ; Hennessy v, Metzger, 152 111. Springs Sanitarium Co., 125 Wis. 311, 

505, 38 N. E. 1058, 43 A. S. R. 267; 104 N. W. 94, 110 A. S. R. 838. 

Korbly v. Loomis, 172 Ind. 352, 88 Notes: 56 A. S. R. 312 et seq.; 5 

N. E. 698, 139 A. S. R. 379, 19 Ann. L.R.A. 275; 17 L.R.A. 211, 212. 

Cas. 904; Pope v. King, 108 Md. 37, 1. Williams v. Chicago, etc., Ry. Co., 

69 Atl. 417, 15 Ann. Cas. 970, 16 112 Mo. 463, 20 S. W. 631, 34 A. S. 

L.R.A.(N.S.) 489; Hanley v. Walker, R. 403. 

79 Mich. 607, 45 N. W. 57, 8 L.R.A. 2. City Street Imp. Co. v. Marys- 

207; Williams v. Chicago, etc., R. Co., ville, 155 Cal. 419, 101 Pac. 308, 23 

112 Mo. 463, 20 S. W. 631, 34 A. S. LJl.A.(N.S.) 317. 

R. 403; Smith v. Brady, 17 N. Y. 3. Hanley v. Walker, 79 Mich. 607, 

173, 72 Am. Dec. 442; Sweet v. Mom- 45 N. W. 57, 8 L.R.A. 207. 

son, 116 N. Y. 19, 22 N. E. 276, 15 4. Campbell v. Coon, 149 N. Y. 556, 

A. S. R. 376; DoU v. Noble, 116 N. 44 N. E. 300, 38 L.R.A. 410. 

Y. 230, 22 N. E. 406, 15 A. S. R. 398, 6. Halsey v. Waukesha Springs 

5 L.R.A. 554; Crouch v. Gutmann, 134 Sanitarium Co., 125 Wis. 311, 104 N. 

N. Y. 45, 31 N. E. 271, 30 A. S. R. W. 94, 110 A. S. R. 838. 
608; Bannon v. Jackson, 121 Tenn. 
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sive, fraudulent, arbitrary, or unreasonable refusal by such archi- 
tect.* If the materials have been furnished and the work completed 
according to the contract, and a certificate has been demanded from 
the architect and fraudulently withheld by him, the contractor will 
be relieved from the necessity of procuring the architect's certificate.' 
According to some authorities, it would seem that it is necessary to 
show that the refusal of the certificate is due to collusion between the 
architect and the owner.^ Be that as it may, there can be no doubt 
that the withholding of the certificate cannot be regarded as fraudu- 
lent if there is a substantial defect in the work.* However, as already 
intimated, actual fraud is not the only excuse for the nonproduction 
of the certificate. Equally well recognized is it that the production 
of such a certificate as a condition precedent to a recovery is not neces- 
sary where it is capriciously or arbitrarily withheld.** Thus a con- 
tractor for work on a building may recover the contract price without 
procuring the certificate of the architect as his contract requires him 
to do, where the work is completed to the satisfaction of the architect, 
and the certificate is withheld to compel replacing of work injured 
without fault of the contractor. The refusal under these circumstan- 
ces being unreasonable, the necessity for the production of the certifi- 
cate is dispensed with.** But a contractor who fails to secure the archi- 
tect's certificate of completion as required by his contract must, in 
order to recover by showing a substantial completion of the building, 
satisfactorily establish that the certificate was unreasonably withheld. 
Completion to the satisfaction • and according to the trained profes- 
sional judgment of the architect, who drew the plans and specifica- 
tions, and is able to speak from a direct supervision over and inspec- 
tion of the work as it progresses, and completion according to the 
opinion of the jury, under the imperfect conditions of a trial and 
the inability to produce things as they actually are, are two different 
things; and the owner, who has stipulated for the one, is not to be 

6. Williams v. Chicago, etc., R. Co., A. S. R. 668, 2 L.R.A. 544; Halsey v. 
112 Mo. 463, 20 S. W. 631, 34 A. S. Waukesha Springs Sanitarium Co., 
R. 403; DoU v. Noble, 116 N. Y. 230, 125 Wis. 311, 104 N. W. 94, 110 A. 
22 N. E. 406, 15 A. S. R. 398, 5 L.R.A. S. R. 838. 

554; Bannon v. Jackson, 121 Tenn. 8. Thaler v. Wilhelm Ghriesser 
381, 117 S. W. 504, 130 A. S. R. 778, Const. Co., 229 Pa. St. 512, 79 Atl. 
17 Ann. Cas. 77; Halsey v. Waukesha 147, 33 LJl.A.(N.S.) 345. 
Springs Sanitarium Co., 125 Wis. 311, 9. Bush v. Jones, 144 Fed. 942, 75 
104 N. W. 94, no A. S. R. 838. C. C. A. 582, 6 L.R.A.(N.S.) 774. 
Note: 56 A. S. R. 312, 313. 10. Bush v. Jones, 144 Fed. 942, 

7. Arnold V. Boumique, 144 HI. 75 C. C. A. 582, 6 L.R.A.(N.S.) 774; 
132, 33 N. E. 530, 36 A. S. R. 419, Crouch v, Gutmann, 134 N. Y. 45, 31 
20 L.R.A. 493; Pope v. King, 108 N. E. 271, 30 A. S. R. 608. 

Md. 37, 69 Atl. 417, 15 Ann. Cas. 970, Note: 1 L.R.A.(N.S.) 1051. 
16 L.R.A.(N.S.) 489; Chism v. Schip- 11. Coplew v. Durand, 153 Cal. 278, 
per, 51 N, J. L. 1, 16 Atl. 316, 14 95 Pac. 38, 16 L.RA.(N.S.) 79L 
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put off with the other, where everything is honestly and fairly done. 
The jury should, therefore, be instructed that the production of a 
certificate is essential to a recovery, and that the want of it cannot 
be dispensed with, unless it is established to their satisfaction that it 
has been unreasonably withheld. Bearing upon this, as already stated, 
is the evidence of a substantial completion of the work. Although 
there are in some cases loose expressions which, taken alone, might 
warrant the conclusion that such cases support the doctrine that proof 
of performance of the contract and the refusal of a certificate casts 
upon the owner the burden of proving why the certificate is with- 
held, it seems that, with possibly a few exceptions, none of them, when 
the opinions are read with reference to the questions before the court, 
will be found to support such a doctrine. What they do establish, 
however, is a tendency to relax the rule as to the sufficiency of evidence 
necessary to get before the jury the question whether the certificate 
was fraudulently or unreasonably refused.** Although there are au- 
thorities to the contrary, most of the decisions in which the question 
has arisen have required that the excuses for the nonproduction of 
the certificate shall be pleaded.** A similar difference of opinion 
seems to exist as to whether a contractor may in such a case recover 
on the common counts.** 

339. Sufficiency and Presentation of Certificate. — ^When a provi- 
sion requiring an architect's or engineer's certificate is inserted in 
the contract, fiie certificate must be substantially such as the contract 
calls for, or it will not authorize a recovery.** If the contract requires 
the certificate to be in writing, an oral approval would therefore seem 
to be insufficient. There is, however, some diversity of opinion on 
this subject.** But a certificate by a city engineer stating that the 
contractor has completed his contract according to the specifications, 
and is entitled to the full contract price, is sufficient in form to show 
compliance with a contract to do certain work for the city which pro- 
vides that the contractor shall perform the work in a good, workman- 
like, and substantial manner, to the satisfaction, and under the direc- 
tion of the city engineer.*' It may be added that a certificate insuffi- 
cient in form, or defective in something that the contract calls for, is 
such an omission as should be indulgently regarded.** The presenta- 
tion of the certificate is moreover, not one of the substantial require- 

12. Bush V. Jones, 144 Fed. 942, 75 14. Hart v. Carsley Mfg. Co., 221 
C. C. A. 582, 6 LJl.A.(N.S.) 774 and HI. 444, 77 N. E. 897, 112 A. S. R. 189, 
note. 5 Ann. Cas. 720 and note. 

13. Hart v. Carsley Mfg. Co., 221 15. Note: 56 A. S. R. 312. 

HI. 444, 77 N. E. 897, 112 A. S. R. 16. Hanley v. Walker, 79 Mich. 607, 
189, 5 Ann. Cas. 720 and note; Korbly 45 N. W. 57, 8 L.R.A. 207. 
V. Loomis, 117 Ind. 352, 88 N. E. 17. McGhiire v. Rapid City, 6 Dak. 
698, 139 A. S. R. 379 and note, 19 346, 43 N. W. 706, 5 L.RA.. 752. 
Ann. Cas. 904 and note. 18. Note: 72 Am. Dee. 456. 
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mentB of the contract. If, by the terms of a contract, the builders 
were to be paid on the presentation of a certificate signed by the archi- 
tect, and such architect adjusts the account between the parties and 
gives the builders a certificate showing the amount found due them, 
which is handed back by them to the architect because not satisfac- 
tory, after which he refuses either to return the certificate or to make 
any other, the builders may recover the amount specified in such cer- 
tificate, though they have not presented and cannot present it to the 
owner.** 

340. Concltisiveness of Architect's or Engineer's Decision or Certifi- 
cate, — ^Where the parties to a construction contract designate a per- 
son, such as an architect or engineer, who is authorized to determine 
questions relating to its execution, and stipulate that his determi- 
nation shall be final and conclusive, both parties are absolutely bound 
by his determination of those matters which he is authorized to de- 
termine, except in case of fraud, or such gross mistake on his part as 
would necessarily imply bad faith or a failure to exercise an honest 
judgment. The reason underlying this rule is that under such cir- 
cumstances the contract makes the architect or engineer the arbitrator, 
and that his determination can be attacked only in such manner as 
that of any other arbitrator.** Substantially tiie same rule would 
seem to apply to an engineer's estimates, although to the extent that 
it involves calculations there may perhaps be a basis for a distinction. 
It has been declared that a stipulation in a construction contract that 
it shall be executed under the direction of a certain engineer, by 
whose measurements and calculations the amount of work performed 
shall be determined, and whose determination shall be final, is vaUd 
and binding, and such determination is conclusive upon the par- 
ties,* or, as is sometimes said, in the absence of proof of corrup- 
tion, bad faith, or misconduct on his part, or palpable mistake appear- 
ing on the face of the estimate.* In some decisions, however, an 

10. Arnold v. Boumique, 144 SI. Notes; 56 A. S. B. 314, 315; 5 

132, 33 N. E. 530, 36 A. S. B. 419, LJI.A. 275; 17 L.R.A. 212. 

20 L.RA^ 493. In some cases it has been said that 

20. Mercantile Tmst Co. v, Hensy, the architect's decision is conclusive in 

205 U. S. 298, 27 S. Ct. 535, 51 U. the absence of fraud or mistake, Gla- 

S. (L. ed.) 811, 10 Ann. Cas. 572 and cius v. Black, 50 N. Y. 145, 10 Am. 

note; Shriner v. Craft, 166 Ala. 146, Rep. 449, or fraud or evident mis- 

51 So. 884, 139 A. S. R. 19, 28 take, Hennessy v. Metzger, 152 HI. 

LJl.A.(N.S.) 450; City Street Imp. 505, 38 N. E. 1058, 43 A. S. R. 267. 

Co. 1?. Marysville, 155 Cal. 419, 101 1. Williams v. Chicago, etc., R. Co., 

Pac. 308, 23 L.R.A.(N.S.) 317 and 112 Mo. 463, 20 S. W. 631, 34 A. S. 

note (municipal contract); Handy v, R. 403; Faunce v, Burke, 16 Pa. St. 

Bliss, 204 Mass. 513, 90 N. E. 864, 469, 55 Am. Dec. 519. 

134 A. S. R. 673; Williams v. Mount Note: 56 A. S. R. 315. 

Hood Ry. Power Co., 57 Ore. 251, 2. Sweet v. Morrison, 116 N. Y. 19, 

no Pac. 490, 111 Pac 17, Ann. Cas. 22 N. E. 276, 15 A. S. R. 376. 
1913A 177 and note. 
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engineer's estimates are spoken of as being prima fade conclusive 
in the absence of fraud or mistake so great and palpable as to imply 
bad faith, or failure fairly and honestly to perform the function 
assigned to him,* or in the absence of fraud or gross or obvious mis- 
take or misconstruction of the provisions of the contract.^ But it has 
been said that to make conclusive the decision or certificate of an 
architect or engineer requires plain language in the contract, and that 
an estimate of the work done or amount due is not conclusive, in the 
absence of a provision in the contract to that eflfect.* Under this view, 
a condition in a contract for work on a railroad that the amount of 
work performed under the contract shall be determined by the meas- 
urements and calculations of the engineer in charge, amounts to noth- 
ing more than a provision for a means of determining the amount of 
the work. In such case the determination by the engineer is entitled 
to no more weight than a determination by the concurrent act of the 
two parties under a provision requiring the amoimt of work to be done 
to be settled in that way.* Likewise, the decision of the architect, re- 
quiring the use of the material specified, is not finally binding on 
the contractor, under a building contract permitting the use of such 
material or material equal thereto. If the contractor produces ma- 
terial equal to that specified, he has a right to the architect's approval 
of it, and to resort to the courts in case of his arbitrary refusal to 
approve.' It has even been said that a contract which provides that 
the work on a building shall be performed in the best manner and the 
materials be of the best quality, subject to the acceptance or rejection 
of an architect, all to be done in strict accordance with the plans and 
specifications, does not make the acceptance by the architect final and 
conclusive, and will not bind the owner or relieve the contractor from 
the agreement to perform according to plans and specifications.* 
But even if the fact that the decision of the engineer, architect, 
or other person in control shall be conclusive may not be implied, 
but must plainly appear, it is not necessary that any set form of words 
should be used to express the purpose. As in any other construction 
of a written instrument, it is sufficient if the intent is clear and un- 

3. Edwards v. Hartshorn, 72 Kan. Power Co., 57 Ore. 251, 110 Pae. 
19, 82 Pac. 520, 1 LJt.A.(N.S.) 1050. 490, 111 Pac. 17, Ann. Cas. 1913A 177 

4. Baltimore, etc., R. Co. i;. Scholes, and note. 

14 Ind. App. 524, 43 N. £. 156, 56 6. Illinois Cent. R. Co. i;. Manion, 

A. S. R. 307 (fraud or mistake) ; In- 113 Ky. 7, 67 S. W. 40, 101 A. S. 

dianapolis Northern Traction Co. v. B. 345. 

Brennan, 174 Ind. 1, 87 N. E. 215, 90 7. Camp v. Neufelder, 49 Wash. 

N. E. 65, 68, 91 N. B. 503, 30 LJIA. 426, 95 Pac. 640, 22 L.R.A.(N.S.) 

(N.S.) 85. 376. 

5. Mercantile Trust Co. v. Hensey, 8. Mercantile Trust Co. v, Hensey, 
205 U. S. 298, 27 S. Ct. 535, 51 U. S. 205 U. S. 298, 27 S. Ct. 535, 51 U. S. 
(L. ed.) 811, 10 Ann. Cas. 572 and (L. ed.) 811, 10 Ann. Ca& 572. 
note: Williams v. Mount Hood By. & 
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ambiguous.* Where the contract provides that the work shall be 
done to the satisfaction, approval, or acceptance of an architect or 
engineer, such architect or engineer is thereby constituted sole arbi- 
trator between the parties, and the parties are bound by his decision.^® 
The same rule seems to apply where it is provided that payments 
shall be made only upon the certificate of the architect.** In fact it 
may be scud that any stipulation whereby the parties to a working con- 
tract constitute an architect or engineer the final arbitrator between 
themselves as to any matter connected with the contract makes the de- 
cision of the architect or engineer conclusive as to such matter.*^ 
Moreover, where a building contract makes the determination of the 
architect as to what is required of the contractor by the plans and 
specifications conclusive upon him, a construction that such determina- 
tion is not likewise conclusive upon the owner should not be adopted 
unless imperatively required by the terms of the contract Even 
though under the terms of the contract the architect's determination is 
conclusive only as to the contractor, an owner who has made the archi- 
tect his agent will not be allowed to contest the contractor's right to 
compensation for work performed precisely as ordered by the architect, 
and, in the absence of fraud or collusion, will be held to be bound by 
the latter's certificate.** However, where the architect or engineer ex- 
ceeds the authority conferred on him and assumes to pass on matters 
not contemplated by the contract, his decision on such matters is not 
conclusive.** Nor will the decision of a chief engineer whose estimates 
are made final and conclusive by the contract be binding if, by sub- 
sequent agreement of the parties, such decision is not to be relied on, 
but other full and correct estimates are to be made.** 

341. Impeachment of Architect's or Engineer's Decision or Certifi- 
cate. — ^Where, under the terms of the contract, the decision or certifi- 
cate of an architect or engineer is not conclusive it may, of course, be 
impeached for fraud or mistake.** To some extent the grounds for 
impeaching a decision or certificate which is by the terms of the con- 
tract declared to be final has already been incidentally adverted to 
in considering the conclusiveness thereof.*^ There can be no doubt 

9. McCauley v. KeUer, 130 Pa. St. 14. Snead, etc., Iron Works v. Mer- 
53, 18 Atl. 607, 17 A. S. R. 758. chants' L. & T. Co., 225 HI. 442, 80 

Note: Ann. Cas. 1913A 181. N. E. 237, 9 L.R.A.(N.S.) 1007; WU- 

10. McGuire v. Rapid City, 6 Dak. Hams v. Chicago, etc., B. Co., 112 Mo. 
346, 43 N. W. 706, 5 L.R.A. 752. 463, 20 S. W. 631, 34 A. S. R. 403. 

Notes: 5 LJI.A. 274; 10 Ann. Cas. Notes: 10 Ann. Cas. 579; Ann. Cas. 

577; Ann. Cas. 1913A 182. 1913A 182. 

11. Boettler v. Tendick, 73 Tex. 488, 15. Edwards v. Hartshorn, 72 Elan. 
11 S. W. 497, 5 L.R.A. 270. 19, 82 Pac. 520, 1 L.R.A.(N.S.) 1050. 

12. Note: 10 Ann. Cas. 577, 578. 16. Illinois Cent. R. Co. v. Manion, 

13. Young V. Stein, 152 Mich. 310, 113 Ky. 7, 67 S. W. 40, 101 A. S. E. 
116 N. W. 195, 125 A. S. R. 412, 17 345. 

LJl.A.(N.S.) 23L 17. See supra, par. 340. 
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that notwithstanding the fact that a contract makes the certificate, re- 
port, opinion, or decision of an engineer or architect conclusive on the 
parties, the law writes into this provision that the conduct of the 
engineer or architect must be free from fraud. Fraud on his part de- 
stroys the effect of the provisions. Therefore, if the architect or 
engineer fails to exercise his honest judgment, or makes such gross 
mistake as imply bad faith, his decision, report, certificate, or opin- 
ion may be impeached.** The fact that a person whose decision is, 
by the contract, made final and conclusive in case of a dispute between 
the parties, is an employee of one of them, does not, of itself, weaken 
the force of his decision ; but the law requires of a person so situated the 
utmost diligence and good faith in the performance of his duties.** 
An architect's certificate for work may Be found not to have been 
withheld in good faith, where the work was accepted and used for 
several years without objection, until an attempt was made to en- 
•force a mechanics' lien upon the property to secure compensation for 
it*® Proof that a few pieces of imperfect material have been used, 
or that in some slight matters the workmaniship has not been in 
strict accordance with the terms of the contract and specifications 
would not be sufficient to avoid the acceptance of the work by the 
architect, or establish bad faith on his part; but knowingly acceptin,G: 
unsound and rotten materials, where the contract called for sound 
materials, would certainly tend to prove bad faith, and if the evi- 
dence shows that he has permitted large quantities of such material to 
be used, when the contract calls for sound and perfect materials, it 
would be almost conclusive evidence of that fact.* Fraud may also 
consist in the concealment by the contractor of defects in the work- 
manship or material, whereby the architect or engineer is misled.' 
But where a building contract provides that a notice of delays must 
be given to the architect, a certificate by the architect that the work 
could have been performed in the stipulated time will not be deemed 
fraudulent because delays are not considered therein of which 
the architect received no notice.* In at least one important respect 
the decision of an architect or engineer is to be treated precisely like 
an award under a submission to arbitration ; it cannot be impeached 

18. Chism v. Schipper, 51 N. J. L. Constr. Co., 229 Pa. St. 512, 79 Atl. 
1, 16 Atl. 316, 14 A. S. R. 668, 2 147, 33 LJl.A.(N.S.) 345. 

LJI.A. 544; Johnston v. Bonn, 108 1. Tetz v. Butterfield, 54 Wis. 242, 

Va. 490, 62 S. E. 341, 19 L.R.A.(N.S.) 11 N. W. 531, 41 Am. Rep. 29. 

1064; Cornell v. Steele, 109 Va. 589, 2. City St. Imp. Co. v. Marysville, 

64 S. E. 1038, 132 A. S. R. 931. 155 Cal. 419, 101 Pac. 308, 23 LJI.A. 

Notes: 1LJIA.(N.S.) 1050 et seq.; (N.S.) 317; Boettler v. Tendick, 73 

Ann. Cas. 1913A 183. And see su- Tex. 488, 11 S. W. 497, 5 LJI.A. 270. 

pra, par. 338. 3. Davis v. La Crosse Hospital As- 

19. Edwards v. Hartshorn, 72 Kan. soc., 121 Wis. 579, 99 N. W. 351, 1 
19, 82 Pae. 520, 1 L.R.A.(N.S.) 1050. Ann. Cas. 950. 

20. Thaler v. Wilhelm Greisser 
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for mistake arising from an error of judgment on the part of the 
architect or engineer. Nor can the decision be impeached for error 
in drawing conclusions from evidence and observation. To avoid it, 
the mistake must be one which shows that he was misled, and so far 
misapprehended the case that he failed to exercise his judgment upon 
it; as where he is imposed upon by false measures or fcdse wei^ts, 
or there is obvious error in figures.* It may be added that under a con- 
struction contract which provides that the amount of work done there- 
under shall be determined by the measurements of a certain en- 
gineer, his estimates and award may be impeached for fraud or grosa 
mistake in an action at law to recover for the work as well as by a suit 
in equity.* 

Substantial Performance 

342. Generally. — ^By the common law, a party to a contract wasi 
compelled to show a literal performance of tiie stipulations of it be- 
fore he could claim damages for a nonperformance against the 
other.* Expressions in some of the more recent cases seem to indi- 
cate a tendency to relax the rigor of this rule. Thus, it is said that 
the law looks to the spirit of a contract and not the letter of it, and 
that the question therefore is not whether a party has literally com- 
plied with it, but whether he has substantially done so.' Other courts 
have said that substantial, and not exact, performance, accompanied 
by good faith, is all the law requires in the case of any contract to 
entitle a party to recover on it. Although a plaintiff is not abso- 
lutely free from fault or omission in every particular, the court will 
not turn him away if he has in good faith made substantial perform- 
ance, but will enforce his rights on the one hand, and preserve the 
rights of the defendant on the other, by permitting a recoupment^ 
Such statements would appear to be especially applicable to cases in 
which, in view of the nature of the contract, a substantial compliance 
must have been contemplated by the parties. For instance, under a 
contract to build a carriage just like a model, the plaintiff is doubtless 
bound to show that the carriage tendered is as good in every respect as 
the model; that in style, size, general appearance, etc., it is like it. 
Or to state the proposition in the usual form, the plaintiff cannot 
recover unless he shows a full and substantial compliance with the 
contract on his part. But to say that the parties intended that the 

4. Note: 10 Ann. Cas. 580. Com- 6. Green v. Covillaud, 10 Cal. 317, 

pare supra, par. 340. 70 Am. Dec. 726. 

6. Edwards v. Hartshorn, 72 Kan. 7. Newport v. Newport, etc., Brid^ 

19, 82 Pac. 520, 1 LJl.A.(N.S.) 1050; Co., 90 Ky. 193, 13 S. W. 720, 8 

William v. Chicago, etc., R. Co., 112 L.R.A. 484. 

Mo. 463, 20 S. W. 631, 34 A. S. R. 8. Peterson i?. Mayer, 46 Minn. 468, 

403. 49 N. W. 245, 13 L.R.A. 72. 
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two carriages should be precisely alike in every unimportant particu- 
lar, that there should not be the least difference between them in any 
part, however slight, would be placing upon the language used a 
forced and unreasonable construction. It is impossible for any me- 
chanic to make even two spokes precisely alike, so that a glass, or 
possibly the naked eye> cannot detect some slight difference between 
them.* In some cases the rule has been laid down that where a 
thing is so far perfected as to answer the intended purpose, and it is 
taken possession of and turned to that purpose by the party for 
whom it was constructed, no mere imperfection or omission which 
does not virtually affect its usefulness can be interposed to prevent a 
recovery, subject to a deduction for damages consequent upon the 
imperfection complained of, but that the indulgence is not to be so 
relaxed as to cover fraud, gross negligence, or obstinate and will- 
ful refusal to fulfill the whole engagement, or even a voluntary and 
causeless abandonment of it.^* Again, as the ordinary common law 
rule was in many instances found to operate harshly, equity courts 
have not always adhered to it. A punctilious performance of the 
minutiae of a contract is not always required in equity, though the 
want of it may present a difficulty in a court of law. If the conditions 
have been substantially performed, and the benefit of the contract 
fully secured to the opposite party, equity has considered it suffi- 
cient.*^ 

343, Substantial Performance of Building Contract — ^Formerly 
the common law rule with respect to literal performance was 
applied to building contracts. But in reference to such contracts the 
equitable doctrine relating to substantial performance has, in the 
United States at least, been adopted even at law in cases where the 
failure to perform literally is not due to the bad faith of the builder. 
Two reasons are given for the rule that a substantial performance of 
a building contract will support recovery. The first is that the work 
on a building is such that, even if rejected, the owner of the land 
must receive the benefit of the contractor's labor and materials, which 
is not the case where a chattel is constructed, as the chattel may be 
returned. Since the owner must receive the fruits of the builder's 
labor, it is deemed equitable to require the former to pay for what 
he gets. This reason, it would seem, would apply to almost all con- 
tracts for work and labor on betterments to real estate, but not nee* 
essarily to all. The second reason given for the substantial perform- 
ance rule is that it is next to impossible for a builder to comply liter- 
ally with all the minute specifications in a building contract This 

9. Meincke v. Falk, 61 Wis. 623, 21 11. Green v. Covillaud, 10 Cal. 317, 
N. W. 785, 50 Am. Rep. 157. 70 Am. Dec. 725; Rees v. Smith, 1 Ohio 

10. Holmes i;. Chartiers Oil Co., 138 124^ 13 Am. Deo. 599. 
Pa. St. 646, 21 AtL 231, 21 A. S. R. 

919. 
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reason might not apply to all construction contracts, or to all con- 
tracts for work and labor on betterments to real property. It is, 
however, a reason which applies with peculiar force to building con- 
tracts. Although it is conceded that the owner has a right to have 
a building constructed according to his own notions of taste, however 
whimsical or peculiar, still in most cases where the contractor sub- 
stantially performs his contract for such construction, the building 
so constructed is an additional value to the land which it is not 
deemed fcdr to allow to the owner without compensation. The diflB- 
culty imder such circumstances is how to be just to both the owner 
and the contractor. Approximate justice is awarded in such cases by 
the application of the doctrine of substantial performance, under 
which doctrine the contractor is allowed to recover the contract price 
less a deduction for the damage caused by the omission or defects.*' 
To entitle the plaintiflF to recover in a case of this kind there must be an 
honest intention to perform the contract and an attempt to perform 
it. The rule of substantial performance cannot be invoked where the 
omissions or defects from the requirements set forth in the building 
contract are intentional and not the result of an attempt in good 
faith to perform the contract.*' As the doctrine is grounded on prin- 
ciples of equity, the contractor must, at all events, come into court 
with clean hands, in that his conduct in departing from the agree- 
ment must not appear characterized by actual bad faith, or such 
gross negligence as to be a substantial equivalent thereto.** The use 
of inferior material all through the building is intrinsic evidence 
strongly supporting a finding th^t the contractor acted fraudulently.** 
But an intentional omission to do certain things called for by the con- 
tract, if he believes that they are not called for, and intends in good 
faith to do all that he has agreed to do, does not prevent the applica- 
tion of the doctrine.** There is no reason why the doctrine of sub- 

12. Hayward v. Leonard, 7 Pick. 220, 57 N. E. 412, 51 L.R.A. 238; 
(Mass.) 181, 19 Am. Dec. 268 and note Foeller v. Heintz, 137 Wis. 169, 118 
et aeq; Gleason v. Smith, 9 Gush. N. W. 543, 24 L.R.A.(N.S.) 327 and 
(Mass.) 484, 57 Am. Dec. 62; Eastern note. 

Expanded Metal Co. v. Webb Granite, Notes: 19 Am. Dec. 277 et sea.: 1 
etc., Co., 195 Mass. 356, 81 N. E. 251, L.R.A. 827. 

11 Ann. Cas. 631; Bowen v, Kimbell, 13. Bowen v. Kimbell, 203 Mass. 
203 Mass. 364, 89 N. E. 542, 133 A. 364, 89 N. E. 542, 133 A. S. R. 302; 
S. R. 302; Handy v. Bliss, 204 Mass. Handy v. Bliss, 204 Mass. 513, 90 N. 
513, 90 N. E. 864, 134 A. S. R. 673 E. 864, 134 A. S. R. 673 and note, 
and note; Elliott v. Caldwell, 43 Minn. 14. Foeller v. Heintz, 137 Wis. 169, 
357, 45 N. W. 845, 9 L.R.A. 52 and 118 N. W. 543, 24 L.R.A.(N.S.) 327 
note; Johnson v, Fdisefeldt, 106 Minn, and note et aeq, 
202, 118 N. W. 797, 20 L.R.A.(N.S.) 16. EUiott v. CaldweU, 43 Minn. 
1069; Glacius v. Black, 50 N. Y. 145, 357, 45 N. W. 845, 9 L.R.A. 62. 
10 Am. Rep. 449; Crouch v. Gutmann, 16. Handy v. Bliss, 204 Mass. 513, 
134 N. Y. 45, 31 N. E. 271, 30 A. S. 90 N. E. 864, 134 A. S. B. 673. 
R. 608; Spence ». Ham, 163 N. Y. 
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stantial performance should not apply where the contract is to be per- 
formed to the satisfaction of the owner, according to the usual mean- 
ing of this expression as applied to contracts of tibis kind, namely, to 
his satisfaction, so far as he is acting reasonably in considering the 
work in connection with the contract*' The rules permitting a 
buildftr to recover upon an entire building contract only substantially 
performed, less damages for incompleteness, likewise apply to an 
entire contract for supervision of the execution by an architect.** 
There is some diversity of opinion as to the proper form of action to 
recover on a building contract for a substantial performance. In 
the great majority of the cases the suit is brought on the contract it- 
self and not a quantum meruit, and the court applies the rule of 
substantial performance without questioning the propriety of the 
form and action.** In some jurisdictions, however, the action must 
be to recover on a quantum meruit and not on the contract.*® But 
the amount recoverable by the contractor for a substantial perform- 
ance is the same whether he sues on the contract or upon a quantum 
meruit. In other words, where the contractor sues as on a 
quantum, meruit, the doctrine of substantial performance is applied in 
ascertaining the amount which he is permitted to recover. Even in 
those jurisdictions in which the practice is to sue as upon a quantum 
meruit the amount of the recovery is always limited by the contract 
price, less deductions by reason of the variations or omissions from 
the terms of the contract. The principle underlying cases of this 
general character is that the party in default can never gain by his 
default, and the other party can never be permitted to lose by it. 
Hence where a building contractor has substantially performed his 
contract, he ordinarily may recover the contract price, less a deduc- 
tion to reimburse or compensate the owner for the contractor's failure 
fully to complete his contract.* In permitting recovery upon an en- 
tire building contract but substantially performed, the aim should be 
to give the proprietor, in substance and as near as practicable, the 
thing contracted for, not merely in value, but in form and substance. 
The doctrine of substantial performance necessarily includes compen- 
sation for all defects which are not so slight and insignificant as fco 
be safely overlooked on the principle of de minimis non curat lex. 
Unsubstantial defects may be cured, but at the expense of the con- 
tractor, not of the owner. The contractor cannot recover the entire 
contract price when defects or omissions appear; for he must show, 
not only that they were unsubstantial and unintentional, but also the 

17. Handy v. Bliss, 204 Mass. 513, 20. Hayward v. Leonard, 7 Pick 
90 N. E. 864, 134 A. S. R. 673. (Mass.) 181, 19 Am. Dec. 268; Bowen 

18. Foeller v. Heintz, 137 Wis. 169, v. KimbeU, 203 Mass. 364, 89 N. E. 
118 N. W. 543, 24 L.R.A.(N.S.) 327. 542, 133 A. S. R. 302. 

19. Foeller r. Heintz, 137 Wis. 169. 1. Notes: 134 A. S. R. 684 et seq.; 
118 N. W. 543, 24 L.R.A.(N.S.) 327. 24 L.R.A.(N.S.) 351 et seq. 
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amount needed to make them good, so that it can be deducted from 
the contract price, and a recovery had for the balance only.* It has, 
moreover, been decided that he who relies upon substantial as con- 
trasted with complete performance must prove the expense of supply- 
ing the omissions, or he fails in his proof; for he cannot recover for 
full performance when a part of the contract is still unperformed. 
As he does not show full performance, it is not requiring too much of 
him to show what it will cost to remedy the defects, in order to permit 
him to recover the contract price, less the sum allowed for defective 
performance.' There is, however, some authority to the contrary.* 
344. What Constitutes Substantial Performance of Building Con- 
tract. — ^As applied to building contracts, substantial performance 
means strict performance in all essentials necessary to the full ac- 
complishment of the purposes for which the thing contracted for was 
designed. Failure as to any of such features, whether in good faith 
or bad faith; any departure from the contract, not caused by in- 
advertence or unavoidable omission ; any defect so essential, that the 
object which the parties intended to accomplish to have a specified 
amount of work performed in a particular manner is not accom- 
plished,, is inconsistent with substantial performance of the contract* 
There must be such an approximation to complete performance that 
the owner obtains substantially what was called for by the contract, 
although it may not be the same in every particular, and although 
there may be omissions and imperfections on account of which there 
should be a deduction from the contract price.* Thus, the erection 
of structures which are not fit for dwellings, even when completed, 
cannot be regarded as even a partial compliance with the terms of an 
agreement to erect dwelling houses.' However, substantial perform- 
ance of a building contract is not inconsistent with imperfections in 
matters of detail, not defeating the object of the proprietor by going to 
the root of the matter.® According to some courts, this rule is in- 
tended to cover only the inconsiderable details of construction, which 
do not enter into the substance of the contract, and the omission of 
which does not detract from the full benefit and enjoyment of it, and 
the rule cannot properly be extended to a material part of the work, 
such, for instance, as the waterproofing of the cellar which is con- 

2. Spence v. Ham, 163 N. Y. 220, 543, 24 LJl.A.(N.S.) 327 and note. 
57 N. E. 412, 51 L.R.A. 238; FoeUer 6. Handy v. Bliss, 204 Mass. 513, 
V. Heintz, 137 Wis. 169, 118 N. W. 90 N. E. 864, 134 A. S. R. 673 and 
543, 24 L.R.A.(N.S.) 327. note et seq. 

3. Spence v. Ham, 163 N. Y. 220, 7. Braddy v. EUiott, 146 N. C. 578, 
57 N. E. 412, 51 L.R.A. 238. 60 S, E. 507, 125 A. S. R. 523, 16 

4. Note: 134 A. S. R. 696. L.R.A.(N.S.) 1121. 

5. Elliott V, Caldwell, 43 Minn. 357, 8. FoeUer v. Heintz, 137 Wis. 169, 
45 N. W. 845, 9 L.R.A. 52; Foeller 118 N. W. 543, 24 L.R.A.(N.S.) 327. 
V, Heintz, 137 Wis. 169, 118 N. W. 
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sidered of sufficient importance to be covered by a guaranty, how- 
ever qualified.* However that may be, deviations from strict perform- 
ance should be allowed with caution. The owner of the building has 
a right to choose for himself what he wishes constructed, and should 
not be compelled to receive something else. In the matter of build- 
ings and their decoration mere taste or preference c^proaching almost 
to whim might be controlling with the owner, and therefore the sub- 
stance of the contract.^* In some decisions stress is laid upon the 
question whether the defects are remediable without reconstructing 
the building. It has been said that deviations from the general plan 
of so essential a character that they cannot be remedied without par- 
tially reconstructing the building, do not come within the rule of 
substantial performance, with compensation for imsubstantial omis- 
sions,^^ and that a building contract is not substantially performed 
where a considerable sum of money would be required to remedy in- 
completeness in matters of detail, some of which are practically 
structurally remediable, and others are not** On the other hand, it 
has been suggested that it is not necessary that the work should be 
completed in all material respects, or that there should be no omis- 
sions of work that cannot be done by the owner except at great ex- 
pense or with great risk to the building. There may be omissions 
of that which could not afterward be supplied exactly as called for 
by the contract without taking down the building to its foundations, 
and at the same time the omission may not affect the value of the 
building for use or otherwise, except so slightly as to be hardly ap- 
preciable. Notwithstanding such omission, there might be a sub- 
stantial performance of the contract.*' Some courts have, however, 
declared that departures from the contract which are susceptible of 
correction by the contractor no one can be compelled to overlook, and 
that a contrary rule would take from an unscrupulous contractor 
the chief inducement to keep his promises.** Moreover, in determin- 
ing whether or not the contract has been substantially performed, 
controlling importance has in some decisions been given to the cost 
of remedying the omissions, defects and deviations as compared to 
the contract price of the whole work.** It may be added that 
whether there was a substantial performance of a building contract is 
to be determined in reference to the entire contract and what was done 

9. Bash V. Jones, 144 Fed. 942, 75 18. Handy v. Bliss, 204 Mass. 513, 
C. C. A, 582, 6 LJl.A.(N.S.) 774. 90 N. E. 864, 134 A. S. B, 673. 

10. Note: 134 A. S. R. 687. 14. Martus v. Houck, 39 Mich. 431, 

11. Elliott V. Caldwell, 43 Minn. 33 Am. Rep. 409; Hanley v. Walker, 
357, 45 N, W. 845, 9 L.R.A, 52; 79 Mich. 607, 45 N. W. 57, 8 L.BJL. 
Spence v. Ham, 163 N. Y. 220, 57 207. 

N. E. 412, 51 LJI.A. 238. 16. Notes: 134 A. S. R. 691, 692, 

12. FoeUer v. Heintz, 137 Wis. 169, 693; 24 LJIJL.(N.S.) 348, 349. 
118 N. W. 543, 24 LJIJL(N.S.) 327. 
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or omitted under it, and not in reference to one specification.** The 
matter may be summed up by saying that since the rule of exact or 
literal performance has been relaxed, and recovery may be founded 
upon substantial performance, that term, in its practical applica- 
tion to building contracts, has perhaps necessarily become somewhat 
indefinite, otherwise than that the builder must have in good faith 
intended to comply with the contract, and shall substantially have 
done so, in the sense that the defects are not pervasive, do not con- 
stitute a deviation from the general plan contemplated for the work, 
and are not so essential that the object of the parties in making the 
contract, and its purpose cannot, without difficulty, be accomplished 
by remedying them. Then too sUght defects caused by inadvertence 
or unintentional omissions are not necessarily in the way of recovery 
of the contract price, less the amount, by way of damages, requisite 
to indemnify the owner for the expense of conforming the work to 
that for which he contracted. And whether, having in view those 
guiding considerations, the contractor has proceeded in good faith, 
and defects are slight in the sense applicable to them in their relation 
to the work as a whole, are usually questions of fact, and upon their 
determination is dependent the disposition of that of substantial per- 
formance.*' After all, "material change" and "substantial compli- 
ance," where the matter is not so marked as to admit of no dispute, 
is best left to the jury without further definition of the terms. They 
are not legal terms like negligence, malice, felonious, and so forth, 
but are expressions of such common use that to undertake further to 
define them is more apt to confuse than aid the jury.*® 

Partial Performance 

345. Entire Contract Generally. — Generally speaking partial per- 
formance of an entire or indivisible contract by one of the parties does 
not warrant a recovery against the other. Until performance is 
completed there is in such case no obligation to pay. Full and sub- 
stantial performance is a condition precedent to the right to maintain 
an action thereon.** The same conclusion seems to be reached by 
applying the common law rule as to the apportionment of contracts. 

16. Bowen v. Kimbell, 203 Mass. 140 Ky. 564, 131 S. W. 484, 140 A. 
364, 89 N. E, 542, 133 A, S. R. 302. S. R. 398. 

17. Nance v. Patterson Bldg. Co., 19. Leonard v. Dyer, 26 Conn. 172, 
140 Ky. 564, 131 S. W. 484, 140 A. 68 Am. Dec. 382; Taulbee v. McCarty, 
S.R. 398; EUiott V.Caldwell, 43 Minn. 144 Ky. 199, 137 S. W. 1045, Ann. 
357,45N.W.845,9L.R.A.52; Crouch Cas. 1913A 456, 36 L.R.A.(N.S.) 43; 
V. Gutmann, 134 N. Y. 45, 31 N. E. Marshall v. Jones, 11 Me. 54, 25 Am. 
271, 30 A. S. R. 608. Dec. 260; American Mercantile Exch. 

Notes: 134 A. S. R. 695; 24 L.R.A. v. Blunt, 102 Me. 128, 66 Atl. 212, 120 
(N.S.) 350. A. S. R. 463, 10 Ann. Cas. 1022, 10 

18. Nance v. Patterson Bldg. Co., L.R.A.(N.S.) 414; Johnson v. Walker, 

972 



Digitized by 



Google 



6 B. C. L. CONTRACTS « 345 

An entire contract cannot be apportioned, unless the defendant dis- 
aflBrms its entirety by receiving a partial benefit under it*^ The 
common law rule that an entire contract cannot be apportioned seems 
to be founded on reasoning of this nature: The subject of the con- 
tract being a complex event constituted by the performance of vari- 
ous acts, the imperfect completion of the event, by the performance of 
some only of those acts cannot, by virtue of that contract, of which 
it is not the subject, aflFord a title to the whole, or to any part, of the 
stipulated benefit.* This rule has not always been adhered to by 
equity courts when equitable circumstances intervened. And al- 
though the rule is still enforced strictly by the law courts of some jur- 
isdictions, its rigor has been relaxed by tiie law courts of other juris- 
dictions. A tendency is observable in recent adjudication to admin- 
ister equitable relief to the parties, rather than to hold them to the 
very letter of their engagements.* As will be seen, an implied con- 
dition in a contract that it shall be apportioned is sometimes inferred 
by some courts from the fact that the benefits conferred are of a nature 
that they cannot be returned after a partial performance. For in- 
stance, there is a class of cases in which the services are from their 
very nature accepted from day to day, as the labor progresses, and 
where the benefit of the labor must necessarily be regarded as ac- 
cepted and the benefits thereof appropriated by the employer, who, 
notwithstanding the fact he will not be liable upon the special con- 
tract, will nevertheless be held liable by many courts to pay the fair 
value of the benefits resulting from the partial performance of the 
contract. In this class of cases the underlying principle seems to be 
that, although the contract calls for a continuous service, the parties 
have agreed in advance to an apportionment of the contract and an 

155 Mass. 253, 29 N. E. 522, 31 A. S. for a party to show full performance 
B. 550; Fildew v. Besley, 42 Mich, on his part before he can maintain an 
100, 3 N. W. 278, 36 Am. Bep. 433; action upon it. Jennings v. Lyons, 
Bentley v. Edwards, 125 Minn. 179, 39 Wis. 553, 20 Am. Bep. 57; Diefen- 
146 N. W. 347, 51 L.B.A.(N.S.) 254; back v. Stark, 56 Wis, 462, 14 N. W. 
Hehn V. Wilson, 4 Mo. 41, 28 Am. Dec. 621, 43 Am. Bep. 719; Cutter v. 
336; Jennings v. Camp, 13 Johns. (N. Powell, 6 T. B. 320, 3 Bev. Bep. 185, 
Y.) 94, 7 Am. Dec. 367; Sickles i;. 2 Smith Lead. Cas. (pt. 1, 8th ed.) 
Pattison, 14 Wend. (N. Y.) 257, 28 1, 6 Eng. BuL Cas. 627. 
Am. Dec. 527; Smith v. Brady, 17 N. Note: 59 A. S. B. 281 et aeq. 
Y. 173, 72 Ain. Dec. 442 and note; Part performance of an entire con- 
Butler V. Butler, 77 N. Y. 472, 33 tract need not be accepted. McGehee 
Am. Bep. 648; Davidson v. Gaskill, v. Hill, 4 Port. (Ala.) 170, 29 Am. 
32 Okla. 40, 121 Pac. 649, 38 L.B.A. Dec 277. 

(N.S.) 692; McQurg v. Price, 59 Pa. 20. Boberts v. Beatty, 2 Pen. & W. 

St. 420, 98 Am. Dec. 356; Smith v. (Pa.) 63, 21 Am. Dec 410. 

Davis, 1 Wis. 447, 60 Am. Dec 390. 1. Note: 31 Am. Dec 518. 

The general rule doubtless is, that 2. Weis v. Devlin, 67 Tex. 507, 3 

when a contract is entire, operating as S. W. 726, 60 Am. Bep. 38. 

a condition precedent, it is necessary Note: 19 Am. Dee. 272. 
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acceptance of the service as it shall be rendered from day to day, and 
that the performance of the whole labor is not to be treated as a con- 
dition precedent to the employer's obligation to pay, unless the par- 
ties expressly stipulate that it shall be by providing that nothing shall 
be earned until the whole service is performed However, notwith- 
standing this tendency, when the services rendered are of a character, 
or the materials are furnished under such circumstances, that the 
same can be rejected, and the obligee can avoid receiving any benefit 
therefrom, and does not in fact assent expressly or by implication, but 
refuses to accept the same, the party so performing the labor and fur- 
nishing the materials will not be entitled to recover for a part per- 
formance for the reason that the contract is not performed, and that 
the person for whom the services were rendered and the materials 
furnished has not in fact been benefited thereby, but has refused to 
accept the same. In fact, it has been suggested that if there is a li- 
ability to pay for a partial performance where it has not been bene- 
ficial to the defendant, it does not exist because of any promise which 
the law would imply, but rests solely on the special contract between 
the parties, and that where an obligation to pay for a part perform- 
ance is implied the benefit conferred upon the defendant, and not the 
detriment incurred by the plaintiff, is the basis thereof.' 

346. Volttntary Noncompletion of Entire Contract. — ^The common- 
law rule which prevents a recovery for the partial performance of 
an entire contract is ordinarily applicable where the failure to com- 
plete the contract is voluntary and without cause or excuse.* If the 
nature of a contract for the performance of services is such that the 
employer can reject what has been done, and refuse to receive any 
benefit from the part performance, he is entitled to do so, and in 
such case is not liable to be charged however much the other party 
may have done towards the performance. He has in such cases re- 
ceived nothing; and having contracted to receive nothing but the 
entire matter contracted for, he is not bound to pay, because his 
express promise was to pay only on receiving the whole. As he has 
actually received nothing, the law ought not to raise an implied 
promise to pay. There is, however, some difference of opinion as to 
the right to recover in case the employer is benefited by the part 
performance. It has been pointed out that a rule which would en- 

8. Dane v. Woods, 73 N. H. 222, Johns. (N. Y.) 94, 7 Am. Dec. 367; 

60 Atl. 744, 70 hUA. 133. See infra, Ketcham v. Everteon, 13 Johns. (N. 

par. 356. Y.) 359, 7 Am. Dec. 384; Wolfe v, 

4. Sipley v. Stickney, 190 Mass. 43, Howes, 20 N. Y. 197, 75 Am. Dec. 388; 

76 N. E. 226, 112 A. S. R. 309, 5 Catlin v. Tobias, 26 N. Y. 217, 84 Am. 

Ann. Cas. 611, 5 L.B.A.(N.S.) 469; Dec. 183 and note; Winstead v. Reid, 

Bowen v. Kimbell, 203 Mass. 364, 89 44 N. C. 76, 57 Am. Dec. 571; Dula 

N. E. 542, 133 A. S. R. 302 (build- v. Cowles, 52 N. C. 290, 75 Am. Dec 

ing contract); Jennings v. Camp, 13 463. 
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able a person voluntarily to abandon his special contract and lose 
nothing thereby, would have a tendency to encourage bad faith and 
lessen the sacredness of solemn obligations, which it is the duty of 
the courts to uphold and enforce so far as the same can be done with- 
out manifest injustice. The rule prevailing in many jurisdictions is 
that where a contract is entire, and one party, not in default, is willing 
to complete its performance, the other party, who abandons the con- 
tract or refuses to perform it, cannot recover, on the contract or on a 
quantum meruit, the value of the labor he has expended in its partial 
performance.* Courts holding the opposite view have however, criti- 
cised this rule. They have pointed out that a party who contracts 
to perform certain specified labor, and who breaks his contract in the 
first instance, without any attempt to perform it, can be made liable 
to pay only the damages which the other party has sustained by 
reason of such nonperformance, which in many instances may be 
trifling; whereas a party who, in good faith, has entered upon the 
performance of his contract, and nearly completed it, and then aban- 
doned the further performance — although tiie other party has had 
the full benefit of edl that has been done, and has perhaps sustained 
no actual damage — ^is in fact subjected to a loss of all which has been 
performed, in tiie nature of damages for the nonfulfilment of the 
remainder, upon the technical rule, that the contract must be fully 
performed, in order to warrant a recovery of any part of the compensa- 
tion. By the operation of this rule, then, the party who attempts per- 
formance may be placed in a much worse situation than he who wholly 
disregards his contract, and the other party may receive much more, 
by the breach of the contract, than the injury which he has sustained 
by such breach, and more than he could be entitled to were he seek- 
ing to recover damages by an action. Again, the party who contracts 
for labor merely, for a certain period, does so with full knowledge 
that he must, from the nature of the case, be accepting part perform- 
ance from day to day, if the other party commences the performance, 
and with knowledge also that the other may eventually fail of com- 
pleting the entire term. If, xmder such circumstances, he actually 
receives a benefit from the labor performed, over and above the dam- 
age occasioned by the failure to complete, he should pay the reason- 
able worth of what has thus been done for his benefit.* With respect 

5. Eldridge v. Rowe, 2 Oilman (HI.) vin v. Prentice, 45 N. Y. 162, 6 Am. 

91, 43 Am. Dec. 41; Martmain v. Le- Rep. 58; Steeples v. Newton, 7 Ore. 

faux, 6 Mart. (La.) 654, 12 Am. Dec. 110, 33 Am. Rep. 705; Diefenback v. 

485; Peterson v. Mayer, 46 Minn. 468, Stark, 56 Wis. 462, 14 N. W. 621, 43 

49 N. W. 245, 13 L.R.A. 72; John- Am. Rep. 719. 

son V. Fehsefeldt, 106 Minn. 202, 118 Notes: 19 Am. Dee. 275, 276; 59 

N. W. 797, 20 LJIJL(N.S.) 1069; A. S. R. 289, 290. 

Timberlake v. Thayer, 71 Miss. 279, 14 6. McMillan v. MaUoy, 10 Neb. 228, 

So. 446, 24 LJI.A. 231 and note; Gal- 4 N. W. 1004^ 35 Am. Rep. 471 and 
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to the analogous question whether there may be a recovery for the 
partial performance of a contract to support another, there are like- 
wise conflicting decisions. According to some, there can be no re- 
covery even on a qtuintum meruit; ' according to others, there may be 
a recovery for the proportional value of what has been actually fur- 
nished or done.® 

347. Prevention of Completion or Consent to Noncompletion of En- 
tire Contract. — The act of one party to an entire contract in prevent- 
ing the completion of the undertaking gives a right of recovery. 
Otherwise expressed, a party to a contract, who has performed part 
of it according to its terms, and is prevented by the other party from 
performing or completing the contract may recover compensation for 
the work performed, and materials furnished.* A person prevented 
from continuing his contract by the arbitrary act of the other party 
may disregard it, and recover the value of his services rendered in 
partial performance of it.** There may be a recovery for part per- 
formance of an entire contract if complete performance has been pre- 
vented or waived by the party entitled to demand it.** Quantum 
meruit lies for work and labor done under a special contract, which is 
afterwards abandoned by consent; and the value of such work is to be 
admeasured by such contract, but cannot exceed the amount stipulated 
for.** Likewise there may be a recovery for a part performance where, 
during the performance of the contract by one party, it is repudiated 
by the other,** or where further performance is rendered useless by 
the fact that the adverse party has broken his contract.** After 
the rescission and abandonment of a special agreement, compensation 
for partial performance may be recovered, equal to, and limited by, 
the value and extent of the benefit conferred. The defendant in such 
action is entitled to abate the recovery of the plaintiff by the damages 

note; Britten v. Turner, 6 N. H. 481, 6 Am. Rep. 58; Steeples v. Newton, 

26 Am. Dec. 713 and note; Weis v. 7 Ore. 110, 33 Am. Rep. 705; Mc- 

Devlin, 67 Tex. 507, 3 S. W. 726, 60 Ciuig v. Price, 59 Pa, St. 420, 98 Am. 

Am. Rep. 38. Dec. 356; Weis v. Devlin, 67 Tex. 507, 

Notes: 19 Am. Dec. 272 et seq.; 24 3 S. W. 726, 60 Am. Rep. 38; Barrett 

L.R.A. 234. V. Raleigh Coal, etc., Co., 51 W. Va. 

7. Ptacek v. Pisa, 231 lU. 522, 83 416, 41 S. E. 220, 90 A. S. R. 802. 
N, E. 221, 14 LJIA..(N.S.) 537 and Note: 59 A. S. R. 283. 

note. 10. Parker v. Macomber, 17 R. L 

8. SuUivan v. SuUivan, 122 Ky. 707, 674, 24 AU. 464, 16 LJI.A. 858. 

92 S. W. 996, 13 Ann. Cas. 163, 7 11. McQurg v. Price, 59 Pa. St. 
L.R.A.(N.S.) 156. 420, 98 Am. Dec. 356. 

9. Cadman v, Markle, 76 Mich. 448, 12. Hunt v. Test, 8 Ala. 713. 42 
43 N. W. 315, 5 L.R.A. 707; Helm r. Am. Dec. 659, 

Wilson, 4 Mo. 41, 28 Am. Dec. 336; 13. Notes: 1 Ann. Cas. 428; Ann 
Clark V. New York, 4 N. Y. 338, 53 Cas. 1913C 387. 
Am. Dec. 379; McConihe v. New York, 14. Planche v. Colbum, 8 Bine 14, 
etc., R. Co., 20 N. Y. 495, 75 Am. Dec. 1 Moo. & G. 51, 6 C. & P. 58, 6 En2 
420; Galvin v. Prentice, 45 N. Y. 162, Rul. Cas. 634 and note. 
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he has sustained on account of the nonperformance of the plaintiffs' 
portion of the agreement.** It has been said, however, that where 
there has been a partial performance by both parties, and the con- 
tract has not been repudiated by the defendant, although he may have 
disregarded it, in preventing the plaintiff from finishing the work ac- 
cording to its terms and stipulations, and where the plaintiff's remedy 
is complete upon the written contract, the mere act of the defendant 
in preventing full performance by the plaintiff does not amount to or 
authorize the plaintiff to regard it as a rescission of the contract, so 
as to warrant him in maintaining implied assumpsit.** Moreover, 
there is a conflict among the authorities as to whether there may be 
a recovery for a part performance where the prevention of completion 
is justified, as where an employee is discharged for cause.*' The 
right to recover in such a case is upheld by some courts which deny 
any remedy to one who voluntarily abandons his undertaking. The 
theory on which this view is founded is that the condition precedent 
of full performance by one party is waived if the contract be termi- 
nated by the other party, regardless of whether it is by his mere con- 
sent or by his rightfully or wrongfully preventing such performance. 
The only bearing the cause for terminating an entire contract by one 
party has on the rights of the other seeking compensation for what he 
has done under it, is that he can recover on the contract for 
the part performance, not exceeding the contract rate, being liable 
to respond in damages to the adverse party to the amount of the 
latter's legal damages caused by the acts that justified the termination 
of the contract.*® However that may be, it seems to be clear that there 
is no distinction between the act of the opposite party in preventing 
the performance of a contract and his act in disabling himself from 
performing it.** The rule has been stated in the following compre- 
hensive language : In the case of a contract for a certain amount of 
labor, or for work for a specified period, when the labor is to be per- 
formed on the materials or property or in carrying on the business of 
the defendant, or when the defendant has otherwise accepted or ap- 
propriated the labor performed, if the defendant prevents the plain- 
tiff from performing the whole, or wrongfully discharges him from 
his employment, or orders him to stop the work, or refuses to pay as 
he has agreed (when payments become due in the progress of the 
work), or disables himself from performing, or unqualifiedly refuses to 
perform his part of the contract, the plaintiff may, without further 
performance, elect to sue upon the contract and recover damages foi 

16. Porter v. Woods, 3 Humph. 18. Hildebrand v. American Fine 
(Tenn.) 56, 39 Am. Dec. 153. Art Co., 109 Wis. 171, 85 N. W. 268, 

16. Rankin v. Darnell, 11 B. Mon. 53 L.R.A. 826. 

(Ky.) 30, 52 Am. Dec. 557. 19. Winstead v. Reid, 44 N. C. 76, 

17. See Master and Servant. 57 Am. Dec. 571. 
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the breach; or treat the oontraot as at an end and sue in general 
assumpsit for the work and labor actually performed.*^ 

348. Inability to Complete Entire Contract — ^There is a manifest 
distinction between voluntary noncompletion of an entire contract, 
and inability to complete it, without any fault on the part of the 
promisor.* There is, however, some diflFerence of opinion as to when 
recovery should be allowed for a part performance even though the 
circumstances are such that completion of the contract would be 
excused. For instance, although it is admitted that impossibilities 
created by law excuse nonperformance, the view has been taken that 
no recovery can be had for a part performance of an entire con- 
tract where the completion thereof is by statute rendered illegal The 
basis of this view t^pears to be that the consideration of the entire 
contract is illegal.* But the better opinion seems to be that where 
the fulfilment of a contract is prevented by the supreme power of the 
state, it may be apportioned,* and when, by the terms of the con- 
tract for work and labor, the full price is not to be paid until the 
completion of the work, and that becomes impossible by the act of the 
law, the contractor is entitled to recover for the amount of his labor.* 
Moreover, it would be unjust to require a total performance in cases 
where the party in default has bestowed his labor for the benefit of 
his employer and fails fully to comply with the terms of his con- 
tract from some accident or misfortune which does not involve willful 
neglect or abandonment on his part. The opinion has therefore been 
expressed that where one performs services for another on a special 
contract, and for any reason except a voluntary abandonment, fails to 
comply fully with his contract, and such compliance becomes im- 
practicable, and the service has been of value to him for whom it 
was rendered, he may recover for such service its reasonable value, 
after deducting therefrom any damages the party for whom the 
service was performed has sustained by reason of such failure.* In 
case of the destruction of the fruits of the services, so that neither 
party has the value of them, the loss must be adjusted according to 
the scope of the contract and the circumstances of the case, and dif- 
ferent courts may come to diverse conclusions in cases which are simi- 
lar to each other.* There is less room for difference of opinion where 

20. Hosmer v. Wilson, 7 Mich. 294, 4. Wolfe v. Howes, 20 N. Y. 397, 

74 Am. Dec. 716. 75 Am. Dec. 388. 

1. Wolfe V. Howes, 20 N. Y. 197, 6. Steeples v. Newton, 7 Ore. 110, 

75 Am. Dec. 388 and note: Galvin 33 Am. Rep. 705. 

V. Prenticcj; 45 N. Y. 162, 6 Am. Rep. 6. Parker v. Macomber, 17 R. I. 
58. 674, 24 Atl. 464, 16 L.R.A. 858. See 

2. American Mercantile Exch. v, infra, par. 349, 350. 

Blunt, 102 Me. 128, 66 Atl. 212, 120 By the Louisiana civil code, it is 

A. S. R. 463, 10 Ann. Cas. 1022, 10 declared that 'Sfhen the undertaker 

L.R.A.(N.S.) 414. furnishes the materials for the worl^ 

3. Note: 31 Am. Dec. 520. if the work be destroyed, in whatever 
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the inability to complete the contract is not due to the destruction 
of the subject-matter, but to the disability of the person who has 
contracted to render services. It is true that there is some authority 
which seems to be to the effect that where a person dies after partly 
performing an entire contract for personal services there can be no 
recovery for such part performance.' It has been said that sickness, 
in the absence of a provision in the contract to the contrary, will 
not authorize a recovery upon an entire and indivisible contract not 
performed, but that where services have been performed under such 
a contract and the benefits accepted by the employer, the employee 
may sue on quantum meruit and recover the reasonable value of the 
services rendered, such action being subject to the defendant's rights 
for the breach of the contract.* The decided weight of authority 
supports the rule that recovery may be had for tiie value of the 
services actually rendered where the performance of an entire con- 
tract for personal services is prevented by sickness or death. A cir- 
cumstance that has had a decisive influence is the fact that in such 
case the other party hag received and retains the benefit of the 
services. It is not just that one should benefit by the labor of an- 
other, and make no return, when the event which ends the service 
happens without the fault of either party, and is not expressly or im- 
pliedly insured against in the agreement which induced the labor. 
It is not necessary to a recovery that there should be a wrongful 
refusal to restore to the party in default what has been received. 
But few cases occur in which such restoration can take place, and 
the party knows this fact while receiving the part performance. It 
is this reception and enjoyment, with the known inability to make 
specific restoration, upon which an assumpsit is raised,* or similar 
disability.^* A limitation of this rule adopted by some courts is that 

manner it may happen, previous to its Dec. 618; Lakeman v. Pollard, 43 

being deUvered to the owner, the loss Me. 463, 69 Am. Dec. 77; Wolfe v. 

shall be sustained by the undertaker, Howes, 20 N. T. 197, 75 Am. Dec. 

unless the proprietor be in default in 388; Parker v. Macomber, 17 R. I. 

not receiving it, though duly notified 674, 24 Atl. 464, 16 L.R.A. 858 and 

to do so." Under the statute a car- note; Hillyard v. Crabtree, 11 Tex. 

penter who undertakes to repair a ship 264, 62 Am. Dec 475; Jennings v. 

for a fixed price loses his materials Lyons, 39 Wis. 553, 20 Am. Rep. 57. 

and labor if the ship is destroyed be- Notes: 19 Am. Dec. 276; 31 Am. 

fore the work is finished. Seguin v. Rep. 100; 1 Eng. Rul. Cas. 350; 6 

Debon, 3 Mart. (La.) 6, 6 Am. Dec. Eng. Rul. Cas. 638. 

735. According to some decisions, the 

7. Cutter v. Powell, 6 T. R. 320, 3 remedy in such case is upon the con- 
Rev. Rep. 185, 2 Smith Lead. Cas. tract itself and not upon a quantum 
(pt. 1, 8th ed.) 1, 6 Eng. RuL Cas. meruit. Greene v. I^ton, 7 Port. 
627 and note. (Ala.) 133, 31 Am. Dec. 707. 

8. Davidson v. Gaskill, 32 Okla. 40, 10. Lakeman v. Pollard, 43 Me. 463, 
121 Pac. 649, 38 LJl.A.(N.S.) 692. 69 Am. Dec. 77 (noncompletion of con- 

9. Coe V. Smitht 4 Ind. 79. 58 Am. tract due to epidemic). 
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no recovery should be allowed where the sickness should have been 
anticipated at the time of making the contract, as where a pregnant 
woman who contracts to render services for a year is disabled four 
months afterwards by confinement incident to childbirth.** 

349. Destruction of Building in Course of Erection. — ^If one xmder- 
takes to furnish the material and build a house or other structure for 
a specified sum, the same to be paid for when the work is completed, 
the builder cannot recover for the partial construction in case the 
structure is destroyed without the fault of either party; and this 
rule applies when the structure is such as to make it, from day to 
day, as erected a part of the land to which it is intended to be per- 
manently attached as well as to a structure which is chattel in its 
nature. This rule has its foundation in the fact that it remains pos- 
sible for the builder to complete the structure though in an unfinished 
state it is partially or wholly destroyed, and he is Qierefore left under 
the full obligation of his contract In such a case, though the struc- 
ture may have been so attached to the land as to become a part of it, 
and therefore the property of the owner of the land, the maxim, res 
perit domino has not been given effect.** Of course, the contractor 
cannot recover for the part performance where the building is de- 
stroyed through his negligence,** or where he has previously received 
the entire contract price.** But on the principle sustaining the right 
to recover in case of the destruction of a building undergoing re- 
pairs,** a contrary rule has been applied where a building had been 
destroyed after part performance of a contract to furnish a portion 
of the work and material used in its erection,** or to furnish the 
work while the owner of the land is to furnish the material.*' Thus 
it has been decided that where one having nothing to do with the 
painting, glazing, carpenter or joiner work, contracts to furnish 
materials for the mason work of a building and perform the labor 
thereon, except that the owner, for whom the same is to be con- 
structed, is to furnish upon the ground all the sand, stone, and a 
certain quantity of lime, and haul all the brick, and the building, not 
being in the exclusive possession of such contractor, just before the 
completion is destroyed by fire, without the fault of the contractor, 

11. Jennings v. Lyons, 39 Wis. 553, Notes: 36 Am. Rep. 436: Ann Cas. 
20 Am. Rep. 57. 1913A 458. 

12. Huyett, etc., Mfg. Co. v. Chica- 13. Doster v. Brown, 25 Ga. 24, 71 
go Edison Co., 167 HI. 233, 47 N. E. Am. Dee. 153. 

384, 59 A. S. R. 272 and note, et seq.; 14. Phelps v. Sheldon, 13 Pick. 

Milske V. Steiner Mantel Co., 103 Md. (Mass.) 50, 23 Am. Dec. 659. 

235, 63 Atl. 471, 115 A. S. R. 354, 15. See infra, par. 350. 

5 L.R.A.(N.S.) 1105 and note; Fildew 16. Butterfield v. Byron, 153 Mass. 

V. Besley, 42 Mich. 100, 3 N. W. 278, 517, 27 N. E. 667, 25 A. S. R. 654, 12 

36 Am. Rep. 433; Weis v. Devlin, 67 L.R.A. 571. 

Tex. 507, 3 S. W. 726, 60 Am. Rep. 17. Note: 5 L.R.A.(N.S.) 1109. 

38. 
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the loss must fall upon the owner^ especially where he has the same 
insured at the time for his benefit; and such owner cannot require 
the completion of the balance of the building without restoring the 
parts which were so destroyed.*^ The question as to who is to bear 
the loss of a building accidentally destroyed in the course of erection 
is often further complicated by provisions in the contract in question 
for the payment of its price in instalments as the work progresses. If 
the contract is entire, and for a lump sum, which is thus paid merely 
for the convenience of the contractor, the general rule denying a re- 
covery is applicable,** although in some jurisdictions the rule is 
that the mere fact that the contract is entire does not preclude the 
plaintiflf from enforcing the payment of the unpaid instalments due 
and payable thereunder.*^ But where a building contract is divisible 
and severable, where the price is not entire for a completed building, 
but is payable by instalments, these instalments being fixed with re- 
gard to the value of the work done or as certain portions of the same 
are finished, if the structure is destroyed by inevitable accident the 
builder is entitled to recover for the instalments which have been ful- 
ly earned.* On the other hand it has been decided that under a con- 
tract to erect a building for a certain price, payable in instalments, 
destruction by the fault of the builder or inevitable accident gives the 
owner the right to recover all instalments paid.' 

350. Destruction of Building Undergoing Repairs. — ^There is a dis- 
pute as to the rights of the parties in regard to what has been done in 
part performance of a contract in which there is an implied con- 
dition that the subject to which the contract relates shall continue in 
existence, and where 4he contemplated work cannot be completed by 
reason of the destruction of the property, without the fault of either 
of the parties. The weight of authority supports the rule that where 
one is to make repairs or do any other work on the house of another 
under a special contract, and his contract becomes impossible of per- 
formance on account of the destruction of the house without any fault 
on his part, he may recover for what he has done. It has been sug- 
gested that as the work or material furnished are represented by the 
alterations or improvements so far as made, which have become the 
property of the owner of the building it would seem that the case 
is one in which the maxim res perit domino may apply. The prin- 
ciple seems to be that when, under an implied condition of the con- 
tract, the parties are to be excused from performance if a certain 
event happens, and by reason of the happening of the event it becomes 

18. Cook V. McCabfe, 53 Wis. 250, 354, 5 L.R.A.(N.S.) 1105. 

10 N. W. 507, 40 Am. Rep. 765. 1. Notes: 59 A. S. R. 288; 5 L.R.Ar 

19. Note: 5 L.R.A.(N.S.) 1107. (N.S.) 1108; Ann. Cas. 1913A 458. 

20. Milske v. Steiner Mantel Co., 103 2. Trenton v. Bennett. 27 N. J. L. 
Md. 235, 63 Atl. 471, 115 A. S. R. 513, 72 Am. Dec 373. 
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impossible to do that which was contemplated by the contract, there 
ia an implied assumpsit for what has properly been done by either 
of them, the law dealing with it as done at the request of the other, 
and creating a hability to pay its value, to be determined by the 
price stipulated in the contract, or in some other way if the contract 
price cannot be made applicable. Where there is a bilateral con- 
tract for an entire consideration moving from each party, and the 
contract cannot be performed, it may be held that the considera- 
tion on each side is the performance of the contract by the other, and 
that a failure completely to perform it is a failure of the entire con- 
sideration, leaving each party, if there has been no breach or fault 
on either side, to this implied assumpsit for what he has done.* If 
the owner in such a case has paid in advance, he may recover back 
his money, or so much of it as was an overpayment.^ According to 
some courts, however, the right to recover for a partial performance 
depends on whether the owner may be regarded as having accepted 
part performance as the work progressed. Under this view, one who 
has only partially performed his contract to install, for a gross sum, 
a heating plant in a building, at the time the building is destroyed 
by fire without the fault of either party, must bear the loss, unless 
he shows that the material already in place could not reasonably 
have been removed for a reasonable sum, so that the owner of the 
building must be regarded as having accepted it as the work pro- 
gressed.* Other courts have taken the view that the contractor cannot 
recover upon his contract, because he has not performed it, and that 
he cannot recover upon an implied contract, because the owner has 
received no benefit from the work.* Even under this view, if the 
owner has any remedy where a particular building is accidentally 
destroyed, it must be in assumpsit, to recover, ez sequo et bono, for 
advancements in excess of expenditures, if any; but where, the con- 
tractor has paid out more than he has received, the payments made, 

8. Butterfield v. Byron, 153 Mass, Notes: 6 L.RJL(N.S.) UIO: Ann. 

517, 27 N. E. 667, 25 A. S. R. 654, 12 Cas. 1913A 458, 459. 

L.R.A. 571; Angus V.Scully, 176 Mass. 4. Butterfield v. Byron, 153 Mass. 

357, 57 N. E. 674, 79 A. S. R. 318, 49 517, 27 N. E. 667, 25 A. S. R. 654, 12 

L.Rji. 562; Eastern Expended Metal L.RA. 571. 

Co. V. Webb Granite, etc., Co., 195 6. Dame v. Woods, 73 N. H. 222, 60 

Mass. 356, 81 N. E. 251, 11 Ann. Cas. Atl. 744, 70 L.R.A. 133. 

631 ; Ganong v. Brown, 88 Miss. 53, 6. Huyett, etc., Mfg. Co. v. Chicago 

40 So. 556, 117 A. S. R. 731; Haynes Edison Co., 167 IlL 233, 47 N. E. 384, 

V. Second Baptist Church, 88 Mo. 285, 59 A. S. R. 272; Erause v. Crothers> 

57 Am. Rep. 413; Weis v. Devlin, 67 ville, 162 Ind. 278, 70 N. E. 264, 102 

Tex. 507, 3 S. W. 726, 60 Am. Rep. A. S. R. 203, 1 Ann. Cas. 460, 65 

38; Halsey v. Waukesha Springs San- Llt.A. Ill; Taulbee v. McCarty, 144 

itarium Co., 125 Wis. 311, 104 N. W. Ky. 199, 137 S. W. 1046, Ann. Cas. 

94, 110 A. S. R. 838. . 1913 A 456, 36 LJIJL.(N.S.) 43. 
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which have gone into the property, must be treated as an execution of 
the contract pro tanto, leaving the rule res perit domino to prevail.' 

35L Severable Contract. — The rule that a party who has failed 
fully to perform his contract cannot recover for part performance 
applies only to entire, and not to severable, contracts, which are, in 
legal effect, independent agreements about different subjects although 
made at the same time. There may be a recovery for a part perform- 
ance of a divisible contract.^ Thus the owner must pay for repairs 
made under a contract, upon machinery which is delivered and ac- 
cepted, notwithstanding other machinery, of which the repaired ma- 
chinery is independent, and which was also to be repaired under the 
contract, is not repaired or delivered.* In actions for the part per- 
formance of a divisible contract the defendant may set up the breach 
of the contract, and claim damages in diminution, or even in extin- 
guishment of the plaintiff's demand.** 

352. Completion of Building by Owner. — ^Building contracts fre- 
quently contain a provision authorizing the owner, under certain 
circumstances, to take possession, and to complete the building after 
a partial performance by the contractor. The construction of the 
contract is sometimes necessary in order to determine the circum- 
stances under which the owner is permitted to do so. It has been de- 
cided that power given the owner to take charge of the work upon 
failure of a building contractor diligently to prosecute the work, or to 
employ competent help, will not entitle him to do so upon failure to 
comply with the contract as to material used or work done.** Again, 
under a clause in a building contract, containing a provision that the 
architect may certify that the work has not been prosecuted diligent- 
ly and that the owner is justified in terminating the contract and 
taking possession of all materials and appliances for the purpose of 
completing the building, it has been decided that, in order to warrant 
such a proceeding by the owner, the architect must expressly certify 
that the proceeding is justified and for such purpose, the architect's 
certificate that the owner has cause to proceed, as provided by such 
clause, is insufficient.*^ In case the owner is justified in taking pos- 
session of and completing the building, it becomes necessary to de- 
termine the rights of the parties. A building contractor does not 
forfeit the right to recover the contract price for construction of the 
building by the fact that the owner takes possession and completes 

7. Krause v. CrothersviUe, 162 Ind. Note: 59 A. S. B. 284. 

278, 70 N. E. 264, 102 A. S. R. 203, 1 9. Coweta Falls Mfg. Co. v. Rogers. 

Ann. Cas. 460, 65 LJIJL. 111. 19 Ga. 416, 65 Am. Dec. 602. 

8. Leonard v. Dyer, 26 Conn. 172, 10. Sickels v. Pattison, 14 Wend. 
68 Am. Dec. 382; Johnson v. Fehse- (N. Y.) 257, 28 Am. Dec. 527. 

feldt, 106 Minn. 202, 118 N. W. 797, 11. Brent v. Head, 138 la. 146, 115 
20 L.R.A.(N.S.) 1069; Davidson v. N. W. 1106, 16 L.R.A.(N.S.) 801. 
Gaskill, 32 Okla. 40, 121 Pac 649, 38 12. Valente v. Weinberg, 80 Conn, 
LJlji.(N.S.) 692. 134, 67 AU. 369, 13 L.R.A.(N.S.) 448. 
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it under the terms of the contract because of the contractor's delay, 
where the contract provides that in such case the cost of completion 
shall be deducted from the contract price. The builder is entitled 
to the benefit of the work thus produced, and is chargeable to the 
owner for the amount of the expense incurred by him in doing it.** 
Under a contract providing that in the event of any strike or cessa- 
tion of work, caused by the character or condition of labor employed 
or material furnished, the owner shall have authority to arbitrate or 
adjust the matter and the contractor shall make good the loss to be 
fixed by the architect or by arbitration, the owner is entitled in case 
of a cessation of work, caused in the manner indicated, to a credit 
for the amount necessarily expended by him, under an adjustment by 
the architect^ in completing the contract.** 

Delay in Performance 

353. Generally. — One who contracts to complete certain work with- 
in a certain time is liable for not completing it within such time.** 
Moreover, where the contract provides that payment shall be made 
provided the contract is performed by a certain date, there can be 
no recovery if performance is not completed within that time, at least 
where the adverse party has not been specially benefited.** As a gen- 
eral rule, however, time is not of the essence of working contracts, 
and where the contractor fails to perform his work within the speci- 
fied time, he is liable in damages only for the delay. And the failure 
to complete the work within the time does not ipso facto terminate 
the contract. It may be terminated after the expiration of the time 
at the election of the injured party.*' Moreover, the noncompletion 
of a building within the time specified by the contract will not forfeit 
a right to recover the contract price where the contract provides for 
liquidated damages to be deducted from the price in case the building 
is not completed within the specified time. In such case time is not 
of the essence of the contract in the sense that failure to complete 
within a fixed period forfeits the right to recover for work already 
done at the date fixed for completion, or yet to be done at that time.** 
Again, rights arising from delay in completion may be waived. 
When work is to be done by a time certain, the employer, by allow- 

13. Crouch V. Gutmann, 134 N. Y. 23 N. E. 598, 19 A. S. B. 40. 

45, 31 N. E. 271, 30 A. S. R. 608; 16. Cincinnati, etc., R. Co. v. Bens- 

Hunn V. Pennsylvania Inst, for Blind, ley, 51 Fed. 738, 6 U. S. App. 115, 2 

221 Pa. St. 403, 70 Atl. 812, 18 L.R.A. C. C. A. 480, 19 L.R.A. 796. 

(N.S.) 1248. 17. Brady v. OUver, 125 Tenn. 595, 

14. David Lupton's Sons Co. v. Au- 147 S. W. 1135, Ann. Cas. 1913C 376, 
tomobile Gub, 225 U. S. 489, 32 S. 41 LJtA.(N.S.) 606. 

Ct. 711, 56 U. S. (L. ed.) 1177, Ann. 18. Hunn v. Pennsylvania Inst, for 
Cas. 1914A 699. Blind, 221 Pa. St. 403, 70 Atl, 812, 18 

15. Underwood 1?. Wolf , 131I1L 425, L.R.A.(N.S.) 1248. 
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ing it to go on afterwards, thereby treating the contract as still in 
force, waives the materiality of time, and can claim only such dam- 
ages as he has sustained by reason of the delay.** Where, without the 
fault of either party, the work is not finished within the stipulated 
time, and both parties have assented to a continuance thereof a con- 
tractor who tacitly adheres to the terms of the special contract may 
recover under the common counts in assumpsit for the work, although 
the recovery is restricted to the rate of compensation stipulated in 
the contract.*^ 

354. Excuses for Delay. — Of course, where the contract provides 
that it shall be performed within a specified time, delay in perform- 
ance is not exciised by the fact that at the time of making the con- 
tract the promisor was not in a position to perform it within so short 
a time. Unless he shows that strict performance has been waived, 
he cannot recover for the adverse party's failure to accept the sub- 
ject-matter of the contract* Excuses for delay from causes beyond 
the control of the contractor would seem to be governed by the same 
rules as excuses for nonperformance.* Thus, delay caused by a strike 
which is not provided against does not ordinarily excuse such delay.* 
Bad weather, it has been declared, is not an excuse for delay.* Like- 
wise, under the rule that whether an- act of God or inevitable accident 
excuses performance depends on the interpretation of the contract, 
a person entering into a charter party might be answerable for delay 
caused by adverse winds, since it would be presumed that the parties 
contracted with such a possibility in mind.* But under the view that 
an act of God which renders performance impossible excuses non- 
performance, if one engages to make repairs before a particular day, 
and it becomes impossible by the act of God to make them by that 
day, he will not be liable for a breach of the covenant, if he repairs 
as soon as possible thereafter. However, even under this view, the 
failure to repair leased dams or races within ten days after the water 
has fallen to the average winter stage, as required by a contract leas- 
ing the water power, is not excused, if the water continues below that 
stage, by the fact that the work could not profitably be done within 
the time agreed upon.* Again the delay is not excused where the 
action of tibe elements could have been avoided by the exercise of 
proper diligence.' 

19. Note: 5 LJEt.A. 272. Graff, 27 la. 99, 1 Am. Rep. 256. 

20. Merrill v, Ithaca, etc., R. Co., 6. Kraose v. Crothersville, 162 Ind. 
16 Wend. (N. Y.) 586, 30 Am. Dec. 278, 70 N. E. 264, 102 A. S. R. 203, 
130. 1 Ann. Cas. 460, 65 L.R.A. 111. 

1. Woods V. Miller, 55 la. 168, 7 6. Pengra v. Wheeler, 24 Ore. 532, 
N. W. 484, 39 Am. Rep. 170. 34 Pac. 354, 21 LJI.A. 726. 

2. See infra, par. 364, et seq. 7. Eugster v. West, 35 La. Ann. 119, 

3. Note: 12 Ann. Cas. 313. IB Am. Rep. 232. 

4. Des Moines Valley R. Co. v. 

985 



Digitized by 



Google 



$ 355 CONTRACTS 6 R. C. L. 

355. Delay Caused by Adverse Party. — ^A person failing to com- 
plete a contract because of the act or fault of the other party is not 
liable for the delay.* Accordingly, where a building contract pro- 
vides that the work shall be completed on a certain day, and fixes 
the penalty, or liquidated damages, for failure to complete on that 
day, the owner cannot recover such penalty or damages for delays 
which have been caused by himself, or by those for whose conduct 
he is responsible. In some cases it has appeared that the owner had not 
performed certain obligations on his part which, upon the proper 
construction of the contract, were found to be conditions precedent 
to the obligation of the contractor to finish his work by the stipulated 
time or pay the liquidated damages for his delay. The most frequent 
example of such a construction occurs when the contractor's agree- 
ment to have his work completed at a stipulated period and in de- 
fault thereof to pay liquidated damages at a fixed rate is accompanied 
by an engagement of the other party that full opportunity to begin 
and prosecute the work shall be given to the contractor on or before 
some previous fixed day. Until the condition precedent has been 
performed the liability of the contractor under ttie agreement as to 
the time of completion does not accrue. In other cases the delay for 
which the owner was held respon^ble had so altered the circumstances 
— for example by postponing the construction to a more unfavorable 
season of the year — as to make it manifest, upon a fair construction 
of the agreement, that the parties could not have intended that the 
stipulations as to time should still remain in force.* The contractor 
for ornamental work in a building cannot be held liable for delay 
caused by the failure of the architect, who is the agent of the owner, 
in furnishing the detail drawings.** The question of the good or 
bad faith of the architect to whose satisfaction and under whose direc- 
tion work upon a building is to be done, in failing to pass upon plans 
and drawings for changes in the work so that its completion is delayed, 
is immaterial in determining the responsibility of the owner for such 
delays, so as to prevent his taking advantage of provisions in the con- 
tract for stipulated damages for failure to complete the work within a 
specified time.** Moreover, where a building contract in which there 
is a damage clause for nonperformance by a certain time provides for 
payment by the owner of monthly estimates, any delays caused by 

8. Underwood v. Wolf, 131 lU. 425, Note: 5 LJl.A. 270. 

23 N. B. 598, 19 A. S. R. 40. 10. Snead, etc.. Iron Works v. Mer- 

9. King Iron Bridge, etc., Co. v. chants Loan & Trust Co^ 225 Bi. 442, 
St. Louis, 43 Fed. 768, 10 L.R.A. 826; 80 N. E. 237, 9 L.R.A.(N.S.) 1007. 
Wallis 17. Wenham, 204 Mass. 83, 93 11. Mosler Safe Co. v. Maiden Lane 
N. E. 396, 17 Ann. Cas. 644 and note; Safe Deposit Co., 199 N. Y. 479, 93 
Davis V. Croockston Water Works, etc., N. E. 81, 37 LJt JL. 363. 

Co., 57 Minn. 402, 59 N. W. 482, 47 
A. S. R. 622. 
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the wrongful withholding of such payments are excused^ but the 
wrongful withholding of the payment of monthly estimates does not 
excuse performance within the stipulated time unless such conduct 
prevents performance, and does not relieve the builder from damages 
where the delay in completion of the house is due to other and in- 
dependent causes.^* Likewise the failure to have an ordinance passed 
authorizing a frame building within the fire limits, so as to allow the 
work to be begun at a certain time, is no defense to an action for 
breach of a building contract, if the ordinance was in fact passed, 
and there is nothing to show that the building contract fixed any 
time when work should be commenced.^* Again, the only cases in 
which a building contractor can be completely exempted from lia- 
bility for the penalties fixed by the contract for failure to complete 
the work on* a specified day are where the delay has been wholly due 
to the fault of the owner, or of persons for whose conduct the owner 
was responsible, or where the delay has been principally due to the 
fault of the owner, and it is impossible to apportion the responsibility 
between the parties. Where the delay is due partly to the act of the 
owner, the builder is not relieved from his contract; but the owner 
cannot recover for delays which have been caused by himself or by 
those for whose conduct he was responsible. The parties are taken 
to have understood that the contractor's time limit was extended by 
the amount of such delajrs.** However, the delay caused by the own- 
er is available not merely as a defense. Thus one who contracts for 
the performance of labor upon his property, to be completed by 
a certain day, and obligates himself to furnish the necessary material, 
and prepare the property for the performance of the work, is liable 
to the contractor for the reasonable worth and value of the work 
which he performs, and for any loss sustained by him if he is delayed 
beyond the time specified in the performance of the work by the de- 
fault of the owner.** In other words, a party who, being prevented 
by the fault of the adverse party from completing such contract in 
the time stipulated, goes on with the work after the time until com- 
pelled to abandon it, may recover the value of the work done on a 
quantum meruit, and is not governed by the stipulations of the con- 
tract.1* 

12. Chamberlain 9. Booth, 135 Ga. 15. Indianapolis Northern Traction 
719, 70 S. E. 569, 35 L.RJL.(N.S.) Co. v. Brennan, 174 Ind, 1, 87 N. E. 
1223 and note. 215, 90 N. E. 65, 68, 91 N. E. 503, 

13. Shriner v. Craft, 166 Ala. 146, 30 LJtJL.(N.S.) 85. 

51 So. 884, 139 A. S. B. 19, 28 LilJL. 16. Merrill v. Ithaca, etc., B. Co., 

(N.S.) 458. 16 Wend. (N. Y.) 586, 30 Am. Dec. 

14. Wallis V. Wenham, 204 Mass. 130. 
83, 90 N. E. 396, 17 Ann. Cas. 644 

and note. 
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Acceptance of Insufficient Performance as Basis for Implied Promise 

356. Generally. — It frequently happens that under a special agree- 
ment to perform work and to furnish materials, work is done and the 
materials are furnished, but not in the manner stipulated in the con- 
tract. If such work and materials are accepted and used by the other 
party, he is answerable to the amount whereby he is benefited on an 
implied promise to pay for the value he has received, though no action 
can be maintained on the special contract.*' It is true that in some 
cases language may be found to the effect that even though the con- 
tract has not been completed or has not been completed in accordance 
with its terms, the law implies a promise by the opposite party to 
pay if he has been benefited by such partial or insufficient perform- 
ance.*^ But it seems that these cases cannot be understood as laying 
down the rule that there is an implied promise to pay irrespective of 
the circumstances under which the benefit was conferred. What seems 
to be a more precise statement of the rule is that no claim in the nature 
of a quantum meridt can be founded upon a special contract which 
has not been performed, unless the person who has the right to in- 
sist upon the performance of the special contract has accepted some 
benefit resulting from its partial performance, or the circumstances 
are such as to show in some other way that a new contract has arisen 
between the parties.** The mere fact that a part performance has 
been beneficial is not enough to render the party benefited liable to 
pay for the advantage. It must appear that he has taken the benefit 
under circumstances sufficient to raise an implied promise to pay 
for the work done, notwithstanding the nonperformance of the special 
contract. The acceptance of the benefit of a partial performance, or 
of performance in a way diflFerent from that contracted for, where 
the party has the option of returning or rejecting the consideration 

17. Eldridge v. Rowe, 2 Gilman some modification, that where the 
(111.) 91, 43 Am. Dec. 41; McElinney plaintiff's stipulation constitutes only 
17. Springer, 3 Ind. 59, 54 Am. Dec. a part of the consideration of the de- 
470 and note ; Coe v. Smith, 4 Ind. 79, f endant's contract, and the defendant 
58 Am. Dec. 618; Davidson v. Gaskill, has actually received a partial benefit, 
32 Okla. 40, 121 Pac 649, 38 Lit.A. and the breach of the plaintiff may be 
(N.S.) 692. compensated in damages, an action 

Notes; 59 A. S. R. 287, 294; 1 may be maintained by the plaintiff 

LJt.A. 827; 5 L.R.A. 274, 707. without averring performance. The 

18. Persons v. McKibben, 5 Ind. reason assigned is, that when a party 
261, 61 Am. Dec. 85; Norris v. School has received part of the consideration 
Dist. No. 1, 12 Me. 293, 28 Am. Dec. for his agreement, it would be unjust 
182; Phelps v. Sheldon, 13 Pick, because he has not had the whole that 
(Mass.) 50, 23 Am. Dec. 659; Mc- he should en joy the part received with- 
Millan v. Malloy, 10 Neb. 228, 4 N. out any compensation. 

W. 1004, 35 Am. Rep. 471. 19. Cincinnati, ete., R. Co. v. Bens- 

In Bean v. Atwater, 4 Conn. 3, 10 ley, 51 Fed. 738, 2 C. C. A. 480, 19 
Am. Dec. 91, it was said: It is an LJt.A. 796. 
established rxdep requiring perhaps 
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performed, will usually be sufficient to imply a promise to pay a 
compensation commensurate with the benefit accepted.** Thus if 
one has expressly contracted to pay for a house, provided it is built 
in a certain manner and within a certain time, and he accepts it, 
though it is not built in the manner or within the time limited, 
he is bound to pay its value, not exceeding the contract price, less 
any damages he may have suffered by reason of the failure of the 
other party to comply with the exact conditions of his contract. In 
other words, the contract is looked to to determine the time and man- 
ner in which it is to be performed, and also to limit the amount of 
the recovery; but the promise upon which the plaintiff recovers is 
not the express promise of the contract, since that was not performed, 
but the implied obligation arising from the acceptance of the benefit.* 
357. Appropriation as Acceptance. — ^The effect of an appropriation 
of the benefits conferred under a special contract has already been 
incidentally discussed in dealing with the rights of a party who has 
partly performed a contract for services. It has been seen that the 
courts which uphold the right to recovery in such a case, do so on 
the theory that the appropriation amounts to an implied acceptance.* 
The effect thus given to an appropriation is not limited to contracts 
for personal services. Under the strict common law rule where a 
party failed to comply substantially with an unapportionable agree- 
ment, he could not recover for what had been done. This rule 
has been so far modified that where anjrthing has been done from 
which the other party has received a substantial benefit, which he 
has appropriated, a recovery may be had based upon such benefit. 
The basis of this recovery is not the original contract, but a new im- 
plied agreement deducible from the delivery and acceptance of some 
valuable service or thing.* There may be such a recovery where with- 
out any new agreement or acceptance, the product of the labor or the 
materials furnished or delivered, is appropriated by the person to 
his own use or benefit, when it is in his power to abandon the same, 
and rescind the contract in toto, without an abandonment of his own 
property. It would be requiring too much of a party to compel him 
to abandon his own property, because the other party had thus in- 
corporated his labor with it, in a manner incompatible with the agree- 
ment. But in cases where the contract may be rescinded, the law 
will not permit one person thus to appropriate the labor or property 
of another, without a just compensation, proportionate to its value, 
but will leave him to his action upon the contract against the party 

20. Elliott V. Caldwell, 43 Minn. L.R.A. 796. 
357, 45 N. W. 845, 9 L.R.A. 52; Bo- 2. See supra, par. 345. 
aarth v. Dudley, 44 N. J. L. 304, 43 3. Fildew v. Besley, 42 Mich. 100, 

Am. Rep. 373. 3 N. W. 278, 36 Am. Rep. 433. 

1. Cincinnati, etc., R. Co. v. Bens- Note: 6 Eng. Rul. Cas. 637. 
ley, 51 Fed. 738, 2 C. C. A. 480, 19 
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in default for damages, according to the injury sustained. In all 
cases of part performance only, or defective performance, where the 
employer has it in his power to rescind the contract in ioto, and aban- 
don the portion performed, he will be required so to do, as otherwise 
he will be considered as acquiescing, by receiving the work, and will 
be liable upon a quantum mervdt for whatever it may be worth.* 
Accordingly, where the completion of a contract is not opntroverted, 
but the defense is that it was not done in a workmanlike manner, 
the value of the work done and materials furnished may be recovered, 
where the parties cannot rescind and stand in statu quo, but one of 
them must derive a benefit from the labor of the other.* 

Waiver of Defects or Objections 

358. Generally. — ^The strict performance of a contract may be 
waived.* A person for whose benefit anything is to be done, may if 
he pleases, dispense with any part of it, or circumstance in the mode 
of performance. Where he is present to receive performance, wha^ 
ever is not exacted is considered as waived, for if objection had been 
made on the ground of those matters in which the proposed perform- 
ance was deficient, these might have been supplied at the time, and 
therefore it is not proper to surprise the party who performed the act, 
by an objection to the mode of performance, after his vigilance has 
been disarmed by an apparent acquiescence, for that would be a fraud. 
This is the reason of the rule, and the whole extent of it; for if the 
party expressly refuses to dispense with anything, and induces no mis- 
apprehension of the state of his intention, his motives for doing so, 
or the object he expects to accomplish by it, cannot be inquired into; 
nor can it be left to the jury to presume contrary to the truth of the 
fact, that he did dispense with anything.' When, to complete the 
performance of a contract, preliminary to conveying property, the 
parties make an ancillary agreement providing for exceptions and 
their future adjustment, the presumption is that save as to those mat- 
ters the conveyance has satisfied the contract.* Likewise, where an 
obligation does not prescribe the security to be given, any such secur- 
ity as would be both legally and beneficially available may, after 
a party has received an advantage from it without making known any 
objection to it, be regarded as a substantial compliance.* It has been 
declared, moreover, that objection to a variance between a lease agreed 

4. Eldridge 17. Rowe, 2 Gilman (111.) 7. Decamp v. Feay, 5 Serg. & R. 

91, 43 Am. Dec. 41. (Pa.) 323, 9 Am. Dec. 372. 

6. Katz V. Bedford, 77 Cal. 319, 19 8. Portsmouth, etc., Refining Co. v. 

Pac. 523, 1 L.R.A. 826. Oliver Refining Co., 109 Va. 513, 64 

6. Robertson v. Smith, 11 Tex. 211, S. E. 56, 132 A. S. R. 924. 

60 Am. Dec. 234. 9. Haskins v. Lombard, 16 Me. 140, 

Note: 5 L.R.A. 272. 33 Am. Dec. 645. 
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upon and the one delivered is waived by the refusal to accq>t any 
lease.^^ 

359. Acceptance as Waiver. — ^Under the doctrine of waiver, there 
may be a dispensation on the part of the promisee of certain things 
to be done by the promisor which are conditions precedent to be 
performed by him. If a party agrees to accept the thing to be de- 
livered at a time or place other than that stipulated, a performance 
of this by the other party is equivalent to a performance of the orig- 
inal undertaking. It imposes no new duty on the promisee ; he merely 
accepts as performance by the promisor that which would not other- 
wise have been so; and the promisee's liabilities on the original con- 
tract remain the same.** Moreover, although conditions precedent 
must be performed and a partial performance is not suflBcient, yet, 
when a contract has been performed in a substantial part, and the 
other party has voluntarily accepted and received the benefit of the 
part performance, knowing that the contract was not being fully per- 
formed, the latter may thereby be precluded from relying upon the 
performance of the residue as a condition precedent to his liability 
to pay for what he has received and may be compelled to rely upon 
his claim for damages in respect of the defective performance. The 
foundation of this rule undoubtedly is that it would be unfair that a 
party should receive and keep a part of what he has bargained for 
and pay nothing for it, because he has not received the whole. The 
technical reason given is that a covenantee or promisee must be held 
to have dispensed with the performance of a condition precedent, as 
such, if, with knowledge that the condition was not being fully per- 
formed, he treats the contract as continuing and takes the benefit of a 
part performance. There are diflBculties in the application of the rule, 
particularly in determining what constitutes such a part performance 
as will change the condition precedent into an independent agree- 
ment. It seems that the performance must be of a substantial part of 
the contract, and that the acceptance must be under such circum- 
stances as to show that the party accepting knew or ought to have 
known that the contract was not being fully performed. But the diffi- 
culty of determining the measure of damages for failure fully to 
comply with the terms of a particular contract will not prevent the 
acceptance of a substantial part performance from changing a war- 
ranty which constitutes a condition precedent into an independent 
covenant.** Where work is accepted with knowledge that it has not 
been done according to the contract, or under such circumstances that 

10. Freeland v. Ritz, 154 Mass. 257, Eennan, 2 Watts. & S. (Pa.) 216, 37 
28 N. E. 226, 26 A. S. R. 244, 12 Am. Dec. 505. 

LRA. 561. 12. Wiley v. Athol, 150 Mass. 426, 

11. Baldwin v. Farnsworth, 10 Me. 23 N. E. 311, 6 L.R.A. 342. 
414, 25 Am. Dec. 252; McCombs v. Me- 
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knowledge of its imperfect performance may be imputed, the accept- 
ance will generally be deemed a waiver of the defective performance. 
But this rule does not apply to latent defects. The acceptance of work 
which has been defectively done, the defects being unknown and not 
discoverable by inspection, does not amount to a waiver of the im- 
perfect performance.*' Ordinarily, where a building has been ac- 
cepted by the architect and the owner, it cannot, in the absence of 
fraud or mistake, be shown that the work was not performed accord- 
ing to the contract. In the absence of fraud or mistake, such accept- 
ance binds lien creditors.** As a general rule where the owner of a 
building accepts the same and takes possession thereof, and at the 
time of doing so the building is incomplete and contains patent and 
obvious defects, the acceptance will be deemed a waiver, and the 
contractor will be entitled to recover the amount earned on the con- 
tract. But it may often happen that a building or structure contains 
a latent defect that the owner cannot reasonably discover at the time 
he takes possession. For instance, the material of which it is con- 
structed may be of an inferior quality, or the work may have been 
so imperfectly done as to render the building or structure of little 
use or slight value, or so that it may fall, and thereby cause great 
damage to the owner. In such case the owner, although having paid 
for the building, would be entitled to recover damages for breach of 
the contract at such time as he discovers the extent of the defects or 
after he has had reasonable time and opportunity, by due diligence, to 
have discovered the same.** 

360. What Constitutes Acceptance Generally. — ^Acceptance may be 
either express, or may be implied from conduct.** The taking 
possession of a vessel, which is being built by a contractor, before its 
completion or the expiration of the time therefor, merely because the 
contractor has made an assignment for creditors, though it might be 
' treated by his assignee as a trespass, may be regarded instead, at his 
option, as an acceptance under the contract.*' But a bridge built 
for a town cannot be accepted without some corporate act on the 

13. Flannery v. Rohrmayer, 46 the owner is entitled to compensation 

Conn. 558, 33 Am. Rep. 36; Van Bus- for defects subsequently d&coven^. 

kirk V. Murden, 22 111. 446, 74 Am. laege v, Bossieux, 15 Qrat. (Va.) 33, 

Dec. 163; Brent v. Head, Westervelt 76 Am. Dec. 189. 
& Co., 138 la. 146, 115 N. W. 1106, 14. Oriental Hotel Co. v. Griffiths, 

16 L.R.A.(N.S.) 801; Ludlow Lumber 88 Tex. 574, 33 S. W. 652, 53 A. S. 

Co. V. Kuhling, 119 Ky. 251, 83 S. R. 790, 30 LJI.A. 765. 
W. 634, 115 A. S. R. 254 and note; 15. Steltz v. Armory Co., 15 Idaho 

Thompson Mfg. Co. v. Gunderson, 106 551, 99 Pac. 98, 20 L.R.A.(N.S.) 872. 
Wis. 449, 82 N. W. 299, 49 L.R.A. 16. Bozarth v. Dudley, 44 N. J. L. 

859. 304, 43 Am. Rep. 373. 

Notwithstanding the fact that an 17. Vandegrift v. Cowles Engineer- 
award has been made by referees ap- ing Co., 161 N. Y. 435, 55 N. E. 941, 
pointed to fix a valuation on the work, 48 LJI.A. 685. 
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part of the town. The mere passing over the bridge is the act of 
individuals; and the repairing of it is a work of necessity, the town 
being obliged to have a passage over the stream. The act of repairing 
by the selectmen cannot, for the same reason, be construed as an 
acceptance of the bridge in its imperfect state.** 

361. Use or Retention of Movable Property. — ^If a contract is to 
furnish movable articles, or is for work to be done on such articles, 
the use or retention thereof, at least without giving notice of any 
objection, is generally treated as an acceptance. When an agreement 
for the manufacture of a chattel out of materials furnished by the 
maker is not performed according to its terms, the remedy of the 
party for whom it is made seems perfect. And the rejection of 
the chattel, while completely protecting him, does no injustice to the 
maker, for it leaves in his hands the materials with which his labor 
has been united. But as the retention of the article would be unjust 
to the maker, the promisee is not allowed to keep both the article 
and the price.** In the case of executory contracts for the manu- 
facture and sale of chattels of a specified kind, subsequently deliv- 
ered by the vendor in performance of the contract, the law imposes 
upon Uie vendee the obligation to make examination for the purpose 
of ascertaining whether the articles delivered conform to the contract, 
and, if he fails to make inspection within a reasonable time, he will, 
in the absence of fraud or express warranty, be concluded from after- 
wards setting up the existence of defects which an inspection would 
have disclosed. In the case of vendor and vendee under a executory 
contract, the title of goods delivered passes conditionally only to the 
vendee. It is necessary to the proper protection of the vendor that 
the vendee, if he rejects the goods and thereby throws them back upon 
the vendor, should act with reasonable promptness. It would be un- 
just to permit him to retain the goods after opportunity for inspection, 
giving no sign, and subsequently claim that they were not according 
to the contract. He is bound to express his dissent, and thus enable 
the vendor to protect his interests.** There is, however, authority for 
the proposition that the retention of the subject matter of a contract, 
such as portrait paintings, is not conclusive upon the question of ac- 
ceptance, which should be left to the jury.* Where a contract for 

18. Taft V. Montague, 14 Mass. 282, son Mfg. Co. v. Gonderson, 106 Wis. 
7 Am. Dec. 215. 449, 82 N. W. 299, 49 L.R.A. 869. 

19. Morford v. Mastin, 6 T. B. Mon. Note: 115 A. S. R. 256, 257. 
(Ky.) 609, 17 Am. Dec. 168; Ludlow The vendee cau, however, show that 
Lumber Co. v. Kuhling, 119 Ky. 251, the articles are entirely worthless for 
83 S. W. 634, 115 A. S. R. 254; Bo- any purpose. Thompson Mfg. Co. v. 
zarth V. Dudley, 44 N. J. L. 304, 43 Gunderson, 106 Wis. 449, 82 N. W. 
Am. Rep. 373. See Sales. 299, 49 LJcA. 859. 

20. Mack V. Snell, 140 N. Y. 193, 1. Pennington v. Howland, 21 B. 
35 N. E. 493, 37 A. S. R. 534; Thomp- I. 65, 41 AtT. 891, 79 A. S. B. 774. 
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the furnishing of material and work in installing an electric-light 
system provides that payment shall be made when the system is in 
good working order, the retention and use of the materials, and 
tiie neglect to return or offer to return them, has been declared not 
to warrant a recovery for their price.* The reason upon which the 
doctrine governing executory contracts for the sale of chattels subse- 
quently delivered rests is inapplicable to contracts for the manu- 
facture of articles from materials furnished to the manufacturer by 
the other party to the contract. The title to the things manufactured 
is in the owner of the materials, whether they conform to the contract 
or not. The claim to the other party is for work and labor. The 
employer may await the presentation of the claim of the other party 
before acting. His retention of the articles manufactured is the exer- 
cise of an absolute right, and he is neither bound to inspect the ar- 
ticles nor to notify the other party of his objections. The omission 
to object may, in many cases, be material evidence on the question 
of performance, and, in case of continuous deliveries of articles manu- 
factured from time to time, the duty to speak after knowing the de- 
fects might arise. But ordinarily the owner of materials who employs 
another to manufacture them into garments or chattels or any descrip- 
tion does not lose his property in the materials, nor is he precluded 
by receiving the manufactured articles from asserting his title there- 
to, and at the same time resisting a recovery for the value of the work, 
on the ground that the workman has not performed his contract.* 
Not infrequently it happens that the subject-matter of the contract 
is used or retained by the promisee, because, under the exigencies 
of the case, he has no alternative. Notwithstanding the fact that he 
knows that the subject-matter is not such as has been contracted for, 
the use or retention thereof under the pressure of necessity, though 
it requires him to make compensation to the extent of the benefit 
actually received, is not such an acceptance as amounts to a waiver 
of the damages sustained because of the imperfect performance.^ 

362. Use or Possession of Building. — ^In several jurisdictions the 
position has been taken that mere occupation and use of a building 
erected under a contract are sufficient to show such acceptance of the 
performance of a contract as will waive the nonperformance of certain 
of its stipulations. But according to the weight of authority, the 
mere occupancy and use do not constitute an acceptance of the work 
as complying with the contract, or amount to a waiver of defects there- 
in. It has been pointed out that when, under a building contract, 

2. Edison General Electric Co. v. N. E. 493, 37 A. S. B. 534. 
Canadian Pac. Nav. Co., 8 Wash. 370, 4. Andrews v. Eastman, 41 Vt 134, 
36 Pac. 260, 40 A. S. R. 910, 24 Lit.A. 98 Am. Dec. 570. 

315. Note: 115 A. S. B. 263. 

3. Mack V, SneU, 140 N. Y. 193, 35 
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labor and materials of the builder are put into an edifice immovably 
affixed to the lands of another^ and the title to which goes with such 
lands, the right of rejectibn, while it may be said tJbeoretically to 
exist, is difficult to enforce in practice, without apparent injustice to 
one party or liie other. If the building is wholly unlike that con- 
tracted for, the owner is put to the delay and expense of removing it 
from his land which it incumbers. If, as is more usual, the building 
is not so unlike that contracted for as to permit the owner to feel 
reasonably justified in removing it, or if he is driven by necessity to 
use the shelter of the building, and if by protest and rejection he 
may escape payment, yet if the building adds anything to the value 
of the land, eventually he or his representatives become benefited 
thereby. A contract to do work on real property, such as to erect a 
building thereon, stands on a different basis than do contracts for do- 
ing work on a chattel, for the owner of the premises is necessarily 
called upon to take possession of the completed building or else be 
excluded from the full enjoyment of his estate. Hence it is that the 
mere fact that the owner enters into possession and uses a building 
which has been constructed for him does not ordinarily constitute 
a waiver of a noncompliance by the contractor with his contract in 
erecting the building. The occupancy and enjoyment of the struc- 
ture by the owner does not necessarily preclude him from showing 
that the contractor's work has been improperly or defectively execut- 
ed. This is especially so where the contract requires a certificate to 
be given by the architect. The use of a building by the owner thereof 
under circumstances negativing an intention to accept the work as a 
compliance with the contract does not constitute such an acceptance 
as relieves the contractor from being required to produce the certifi- 
cate of the architect that the work has been completed in accordance 
with the contract.* The evidentiary force of occupancy as an ac- 
ceptance is considerably diminished where the work is done by way 
of repair or alteration upon a building of which the owner is al- 
ready in possession. It has been accordingly decided that the con- 
tinued use of a building will not necessarily fiunount to an acceptance 
of work done thereon.* It is only where the use of the structure or 
other work, is accompanied by conduct and other circumstances 
clearly indicating an acceptance of the work that the courts have 
held the occupation and use sufficient to show an acceptance of the 
contract. However, a number of cases, while not denying that the 

6. Morford v. Mastin, 6 T. B. Men. v. Caldwell, 43 Minn. 357, 45 N. W. 

(Ky.) 609, 17 Am. Dec. 168; Ludlow 845, 9 Lit A. 852; Bozarth v. Dudley, 

Lumber Co. v. Kuhling, 119 Ky. 251, 44 N. J. L. 304, 43 Am. Rep. 373; 

83 S. W. 634, 115 A. S. R. 254 and note Smith v. Brady, 17 N. Y. 173, 72 Am. 

et seq.; Pope v. King, 108 Md. 37, 69 Dec. 442. 

Atl. 417, 15 Ann. Cas. 970 and note, 6. Note: 16 L.RA..(N.S.) 490. 
16 L.RA.(N.S.) 489 and note; EUiott 

995 



Digitized by 



Google 



i 363 CONTRACTS 6 R. C. L. 

bare use of the work is not sufficient to show its acceptance as a per- 
formance of the contract, or that the acts and language of the owner 
in connection with the use of the work where they unequivocally in- 
dicate its acceptance are sufficient, also sustain the proposition that 
where the intention of the owner in connection with his occupation 
and use of the structure or other work is not clear, it is for the jury to 
say, under all the circumstances, whether there has been an accept- 
ance of the work.' There appears to be no distinction between using 
a building and taking possession thereof. The fact that the owner 
of a building went into possession thereof with knowledge that the 
building contained latent defects in its construction and inferior ma- 
terial will not prevent his claiming damages for such defects as an 
offset against the contractor's action to recover the contract price there- 
for, unless an eicpress waiver is shown, or such other facts and circum- 
stances as would amount to a waiver of damages.* Taking possession 
of real estate, after work in constructing buildings has been done there- 
on and the contractor has left the premises, and appropriating to the 
owner's use and benefit the labor or materials of tiie contractor, does 
not constitute an unequivocal acceptance of the work, although it may 
be taken into consideration in determining that matter.* The owner 
may be found to have waived the right to have the architect pass upon 
the question of completion of the building before paying the contract 
price, where he takes possession of the imfinished building, completes, 
and occupies it.** 

363. Effect of Payment. — ^The mere fact that the owner pays for 
a building constructed for him will not prevent him from recovery for 
defects subsequently discovered.** The owner of land on which ho 
contracts to have a house erected may recover damages for defective 
construction, although he pays the contract price, takes possession, 
and does not discover the defect until eight months thereafter.** 
Even though payment will not of itself preclude a party from recov- 
ering damages, yet where it appears that the defects were slight, and 
that the employer knew of the defects and was nevertheless satisfied 
with the work, the court may be justified in concluding that he in- 
tended to waive the slight defects.** Moreover, even a partial pay- 
ment may be considered in connection with the other conduct of 
the employer in determining whether there has been a waiver.** 

I 

7. Note: 15 Ann. Cas. 974. 11. laege v. Bossieux, 16 Grat. 

8. Steltz V. Armory Co., 15 Idaho (Va.) 83, 76 Am. Dec 189. 

551, 99 Pae. 98, 20 Lit.A.(N.S.) 872 12. Ludlow Lumber Co. v. Kuhling, 
and note. 119 Ky. 251, 83 S. W. 634, 115 A. 

9. Hanley v. Walker, 79 Mich. 607, S. R. 254 and note. 

45 N. W. 57, 8 L.R.A. 207. 13. Flannery v. Rohrmayer, 46 

10. Hunn v. Pennsylvania Institu- Conn. 558, 33 Am. Rep. 36. 

tion for Instruction of the Blind, 221 14. Katz v. Bedford, 77 Cal. 319. 
Pa. St. 403, 70 AtL 812, 18 Lit A.. 19 Pac 523, 1 L.R.A. 826. 
(N.S.) 1248. ' 
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Again, a provision in a building contract that no payment shall be 
construed as an acceptance of defective work or improper materials 
does not mean that payment without objection may not be consid- 
ered in connection with other evidence of acceptancOi but only that 
it does not of itself constitute an acceptance.^^ 

Excuses for Nonperformance 

364. Difficulty, Inadvisability or Pecuniary Loss.— Inconvenience 
or the cost of compliance, though they might make compliance a 
hardship, cannot exciise a party from the performance of an absolute 
and unqualified undertaking to do a thing that is possible and law- 
ful. Parties sui juris bind themselves by their lawful contracts, and 
courts cannot alter them because they work a hardship. The rights 
of the parties must be measured by the contract which they themselvCvS 
made. A contract ig not invalid, nor is the obligor therein in any 
manner discharged from its binding effect, because it turns out to be 
difficult or burdensome to perform. Nor will unforeseen difficulties, 
however great, excuse him. The law regards the sanctity of con- 
tracts. It requires parties to do what they have agreed to do. If un- 
expected impediments lie in the way, and a loss must ensue, it leaves 
the loss where the contract places it. If the parties have made no 
provision for a dispensation, the law gives none. It does not allow a 
contract fairly made to be annulled, and it does not permit to be 
interpolated what the parties themselves have not stipulated. The 
promisor may not be compelled to perform the undertaking, but he 
cannot, on account of the hardship of the undertaking, relieve him- 
self from the liability incurred by the contract.^* Accordingly, one 
who voluntarily enters into an absolute contract, without qualifica- 
tion or exception, to construct certain work according to certain speci- 
fications at a stipulated price must abide by his contract and perform 
his undertaking no matter at what cost, and cannot recover compen- 
sation for extra work made necessary by a fault in the specifications.^' 
Likewise, in the case of a contract to superintend the erection of a 
building, the extravagance of the owners, or of their agents, in ex- 
ceeding the expenditure anticipated by the majority of the owners, 
furnishes no equitable reason why the contractors should not be paid 
the amount expended by them by the direction of the owners, plus 

15. Handy v. Bliss, 204 Mass. 513, Ptacek v. Pisa, 231 111. 522, 83 N. E. 
90 N. E. 864, 134 A. S. R. 673. 221, 14 L.R.A.(N.S.) 537; Nordyke, 

16. Cottrell v. Smokeless Fuel Co., etc., Co. v. Kehlor, 155 Mo. 643, 56 
148 Fed. 594, 78 C. C. A. 366, 9 S. W. 287, 78 A. S. R. 600; Matthews 
L.R.A.(N.S.) 1187; Marx v. Kilby Lo- v. American Cent. Ins. Co., 154 N. Y. 
comotive, etc., Works, 162 Ala. 295, 449, 48 N. E. 751, 61 A. S. R. 627, 
50 So. 136, 136 A. S. R. 24; Ingham 39 L.R.A. 433. 

Lumber Co. v. IngersoU, 93 Ark. 447, 17. Leavitt v. Dover, 67 N. H. 94, 
125 S. W. 139, 20 Ann. Cas. 1002; 32 Atl. 156, 68 A. S. R. 640. 
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the commission provided for their services.^^ The sale of steamers 
after making a contract for the supply- of coal to them for one year 
will not relieve from the obligation to take the coal which their ordin- 
ary and accustomed use required.** Moreover, doubts as to the solv- 
ency of a publishing corporation will not justify the breach of a con- 
tract to furnish it a book for publication. Nor is the disgrace attach- 
ing to the name of such corporation on account of the conduct of its 
former president and manager, whose name it bears, sufficient ground 
for breaking the contract.'^ But although it has been declared that 
the closing of a public school because of the existence of an epidemic 
does not relieve the school authorities from the obligation to pay 
compensation to a teacher,* it has been decided, on the other hand, 
that an employee quitting service because of a prevailing dangerous 
epidemic, of such a character that a man exercising ordinary care 
and prudence would have been justified in leaving by reason of it, is 
excused for not fulfilling his contract, even though it appears that 
employees who continue at work in the same service were healthy and 
continued so.* 

365. Impossibility Generally. — ^In some cases there are statements 
to the effect that if the thing undertaken by the promisor cannot by 
any means be effected, performance is excused.' If these cases are to 
be understood as holding that the nonperformance of a contract is 
excused if its performance becomes subsequently impossible, they are 
supported by a statement of Lord Coke that if a lessee covenants to 
leave a wood in as good plight as it was at the time of the lease, and 
the trees are afterward overturned by a tempest, he is discharged of 
his covenant, quia impotentia ezcusat legem.^ This view appears to 
be opposed to an ancient English decision wherein it was declared 
that where the law creates a duty or imposes a charge, and the party is 
disabled to perform it without his fault, and has no remedy over, 
there the law will excuse him, but that where a party by his own 
contract creates a duty or imposes a discharge upon himself, he is 
bound to make it good if he may, notwithstanding any accident by 
inevitable necessity, because he might have provided against it by 
his contract.* That decision has frequently been referred to as a 

18. Sdiaefer v. Ely, 84 Conn. 501, 3. Nordyke, etc., Co. v. Kehlor, 155 
80 Atl. 775, Ann. Cas. 1912D 899. Mo. 643, 56 S. W. 287, 78 A. S. R. 

19. Wells V. Alexandre, 130 N. Y. 600; Leavitt v. Dover, 67 N. H. 94, 
642, 29 N. E. 142, 15 LJI.A. 218. 32 Atl. 156, 68 A. S. R. 640; Public 

20. C. F. Jewett Pub. Co. v. Butler, School of Trenton v, Bennett, 27 N. 
159 Mass. 517, 34 N. E. 1087, 22 J. L. 513, 72 Am. Dec. 373; Matthews 
L.R.A. 253. V, American Cent. Ins. Co., 154 N. 

1. Dewey v. Alpena School Dist., Y. 449, 48 N. E. 751, 61 A. S. R. 627, 
43 Mich. 480, 5 N. W. 646, 28 Am. 39 L.R.A. 433. 

Rep. 206. 4. Singleton v. Carroll, 6 J. J. 

2. Lakeman v. Pollard, 43 Me. 463, Marsh. (Ky.) 527, 22 Am. Dec. 95. 
69 Am. Dec. 77. 5, Middlesex Water Co. v. Knapp- 
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leading one, and as establishing the rule that where there is a positive 
contract to do a thing, not in itself unlawful, the contractor must 
perform it or pay damages for not doing it, although, in consequence 
of unforeseen accidents, the performance of his contract has become 
unexpectedly burdensome or even impossible.* But this rule is ap- 
plicable only when the contract is positive and absolute, and not sub- 
ject to any condition either express or implied.' The exceptions grow 
out of the mode of construing the contract, or affixing a condition, 
raised by implication from the nature of the subject, or from the 
situation of the parties.? There are many contracts from which by 
their very nature a condition may be implied that a party will be 
relieved from the consequences of nonperformance in some slight 
particular, where the obligation is qualified, or when performance is 
rendered impossible without his fault* There may be in the nature 
of a contract an implied condition by which the contractor will be 
relieved from such unqualified obligation; and when, in such case, 
performance is without his fault rendered impossible, it may be ex- 
cused.^* By some authorities the implied conditions are limited to 
cases where the subsequent impossibility is imposed by law; where the 
continued existence of something is essential to the performance of 
the contract; and where services to be rendered are of a purely per- 
sonal nature, the life or health of the contracting party being essen- 
tial to the execution of the contract ^^ But when it is admitted that 
implied conditions in an absolute contract may excuse nonperform- 
ance when performance has become impossible, the question whether 
subsequent impossibility is an excuse for nonperformance seems to 
become one of construction. Viewing the subject in this way, the 
conclusion reached in some modem decisions seems to be at variance 

mann Whiting Co., 64 N. J. L. 240, B. 164, 8 L. T. N. S. 356, U W. R. 726, 

45 AU. 692, 81 A. S. R. 467, 49 L.RA.. 6 Eng. Rul. Cas. 603 and note. 
572; Creamery Package Mfg. Co. v. 7. Cook v. McCabe, 53 Wis. 250, 10 

Russell, 84 Vt. 80, 78 AtL 718, 32 N. W. 507, 40 Am. Rep. 765; Taylor 

L.R.A.(N.S.) 135 V. Caldwell, 3 B. & S. 826, 113 E. C. 

6. Danenhower v. Hayes, 35 App. h ^^^' ^^ ^' '^' ^' ^' ^^^' ^ ^' '^' 

Cas. (1). C.) 65, 33 L.R.A.(N.S.) 698; N. S. 356, 11 W. R. 726, 6 Eng. Rul. 

Ptacek V. Pisa, 231 lU. 522, 83 N. E. ^^- |"^. , _ . __ ^ _ , ^^ 

221, 14 L.R.A.(N.S.) 537; School Dist. cL f^^^'^LL} ^Vi^*^^^' ^ 

No. 1 V. Dauchy, 25 Conn. 530, 68 Conn 530, 68 Am. Dec. 371. 
A«» n^/. Q71 . ^Lk^ ^ T^u^-^J 10 ^' Buffalo & L. Land Co. v. Bellevue 

w ?m v\' SS? Qo A ^ '^nQ Land. «tc., Co., 165 N. Y. 247, 59 N. 
Wend. (N. Y.) 500, 32 Am. Dec. 518 jj, 5/51 l^j[^ 951^ 

S?n ?A*t? w'^L?' ^""^""^'J^ Zf' 10. Stewart v. Stone, 127 N. Y. 

250, 10 N W. 507, 40 Am Rep. 7^5 5OO, 28 N. E. 595, 14 L.R.A. 215. 

Brown v. Royal Ins. Co., 1 El. & El n. Middlesex Water Co. v. Knapp- 

853, 102 E. C. L. 853, 28 L. J. Q. B. mann Whiting Co., 64 N. J. L. 240, 45 

275, 5 Jur. N. S. 1255, 6 Eng. Rul. Atl. 692, 81 A. S. R. 467, 49 L.R.A. 

Cas. 597; Taylor v. Caldwell, 3 B. & 572. 

S. 826, 113 E. C. L. 826, 32 L. J. Q. Note: 6 Eng. Rul. Cas. 611, 612. 
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with the rule as stated in the early English decisions. It has been 
said that the words of a mere general covenant will not be construed 
as an undertaking to answer for the happening, without the fault of 
the covenantor, of a subsequent event which renders performance of 
the covenant itself not merely difficult or relatively impossible, but 
absolutely impossible, owing to the act of God, the act of the law, 
or the loss or destruction of die subject-matter of the contract. Where 
performance is thus rendered impossible, the inquiry naturally arises 
whether there was a purpose to covenant against such an extraordi- 
nary, and therefore presumably unapprehended, events the hap- 
pening of which it was not within the power of the covenantor to 
prevent. In other words, there can be no doubt that a man may, by 
an absolute contract, bind himself to perform things which subse- 
quently become impossible, or to pay damages for the nonperform- 
ance ; and this construction is to be put upon an unqualified undertak- 
ing, where the event which causes the impossibility was or might 
have been anticipated and guarded against in the contract, or where 
the impossibility arises from the act or default of the promisor. But 
where the event is of such a character that it cannot reasonably be sup- 
posed to have been in the contemplation of the contracting parties 
when the contract was made, they will not be held bound by general 
words which, though large enough to include, were not used witli 
reference to the possibility of the particular contingency which after- 
wards happens.** 

366. Legal Prohibition, — One of the conditions implied in a con- 
tract is that the promisor shall not be compelled to perform if perform- 
ance is rendered impossible by an act of the law. The inference is 
that the parties did not contemplate that damages should be paid for 
nonperformance in the event that performance was subsequently pro- 
hibited by law. The decisions of practically all jurisdictions are to 
the effect that where a contract, legal in its inception, becomes illegal 
by subsequent statutory enactment, the contract is wholly terminated 
as soon as the statute takes effect, even though the time specified for its 
performance has not yet fully expired, and no action can be main- 
tained by either party for failure to perform the obligations of the 
contract after the illegality has attached.*' But these authorities 

12. Krause v, Crothersville School Krause v. Crothersville School Trus- 
Trustees, 162 Ind. 278, 70 N. E. 264, tees, 162 Ind. 278, 70 N. E. 264, 102 
102 A. S. R. 203, 1 Ann. Cas. 460, A. S. R. 203, 1 Ann. Cas. 460, 65 
65 L.R.A. 111. L.R.A. 111; American Mercantile 

Note: 14 L.R.A. 215. Exch. v. Blunt, 102 Me. 128, 66 Atl. 

13. Cottrell v. Smokeless Fuel Co., 212, 120 A. S. R. 463, 10 Ann. Cas. 
148 Fed. 594, 78 C. C. A. 366, 9 1022 and note, 10 L.R.A.(N.S.) 414 
L.R.A.(N.S.) 1187; Morrow v. Camp- and note; Middlesex Water Co. «. 
bell, 7 Port. (Ala.) 41, 31 Am. Dec. Knappmann Whiting Co., 64 N. J. L. 
704; Macon, etc., R. Co. v, Gibson, 85 240, 45 Atl. 692, 81 A. S. R. 467, 49 
Ga. 1, 11 S. E. 442, 21 A. S. R. 135; LJI.A. 572; Lorillard v. Clyde, 142 
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hold merely that it is a general rule of law that where a contract 
is lawful when made^ and a subsequent enactment renders perform- 
ance of it unlawful, neither party shall be prejudiced, and the contract 
is at an end. They do not hold that one party may take the property 
of another under a promise to pay for it, and still hold it, and not 
pay for it, if, by reason of an enactment of law after the contract is 
made, such party is prohibited from making payment in the article 
he contracted to pay with. The party obtaining the property in this 
way should be required to restore it, or to pay for it upon equitable 
terms.^* Moreover, a distinction must be made between a law which 
renders the performance of a contract unlawful altogether, and one 
which suspends the performance without condemning the subject 
of the contract. As to the former the i:ule is that neither party shall 
be prejudiced, but the contract shall be considered as at an end, its 
performance forbidden, and all the parties released from their obliga- 
tions. In the latter case, however, where a temporary restraint is 
put upon the performance, the contract must be considered as still 
in force, though dormant, and when the restraint is removed the old 
obligations revive, binding the parties to the complete performance 
of the contract previously made. The latter rule is especially applica- 
ble to cases arising under embargo laws.** 

367. Act of God or Inevitable Accident Generally. — ^The theory 
that when a party by his own contract creates a charge or duty upon 
himself, he is bound to make it good, if he may, notwithstanding any 
accident by inevitable necessity, because he might have provided 
against it by his contract, is not infrequently applied where the im- 
pediment comes from the act of God. This rule, though it may be 
harsh in its operation, has been defended on the ground that where 
one of two innocent persons must sustain a loss, the law casts it upon 
him who has agreed to sustain it, or, rather, the law leaves it where 
the agreement of the parties has put it, and that the law will not in- 
sert, for the benefit of one of the parties, by construction, an exception 
which the parties have not, either by design or neglect, inserted in 
their agreement.** In fact, there are statements in many decisions 
that a vis major or inevitable accident will not excuse the nonper- 

N. Y. 456, 37 N. E. 489, 24 L.R.A. 156 Ky. 27, 160 S. W. 759, 49 L.R.A. 

113; Heart v. East Tennessee Brew- (N.S.) 848, disapproving Cowley v, 

ing Co., 121 Tenn. 69, 113 S. W. 364, Northern Pac. R. Co., 68 Wash. 558, 

130 A. S. R. 753, 19 L.R.A.(N.S.) 123 Pac. 998, 41 LJl.A.(N.S.) 559. 

964; Cowley v. Northern Pac. R. Co., 15. Note: 10 Ann. Cas. 1025. 

68 Wash. 558, 123 Pac. 998, 41 L.R.A. 16. Public School of Trenton v. 

(N.S.) 559 and note; Brown v. Royal Bennett, 27 N. J. L. 513, 72 Am. Dee. 

Ins. Co., 1 El. & El. 853, 102 E. C. L. 373; Middlesex Water Co. v. Knapp- 

853, 28 L. J. Q. B. 275, 5 Jur. N. S. mann Whiting Co., 64 N. J. L. 240, 

1255, 6 Eng. Rul. Cas. 597 and note. 45 Atl. 692, 81 A. S. R. 467, 49 L.R.A. 

Note: 14L.R.A. 215. 572. 

14. Louisville, etc, R. Co. v, Crowe, 
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formance of an absolute promise.*' Conversely, it is asserted by other 
authorities that an act of God which renders performance impossible, 
will excuse nonperformance, or that, as is sometimes said, there is an 
implied condition in executory agreements to the effect that their 
performance shall not be rendered impossible by the intervention of 
unforeseen, accidental, and uncontrollable superior agencies, and that 
their performance will be excused when it is prevented by such an 
agency.** The cases in which it is denied that an act of God or in- 
evitable accident excuses the nonperformance of a contract, generally 
consider the question as to who must bear the loss, and do not seem to 
be applicable to cases where performance is thereby rendered impos- 
sible, as by destroying the subject-matter, or disabling the person who 
is to perform. There is a distinction between cases in which a con- 
tract can be performed, notwithstanding the destruction of the sub- 
ject-matter of the contract by an inevitable accident, and cases in 
which the performance of the contract becomes impossible by the 
intervention of causes which human agency could not prevent** Even 
the courts which say that an act of God excuses the performance, de- 
clare that inevitable accident will not excuse the performance of a 
contract, where its essential purposes are still capable of substantial 
accomplishment, though Uteral performance has become physically 
impossible.** To excuse nonperformance of a contract on the ground 

17. School Dist. No. 1 v. Dauchy, Notes: 62 Am. Dec. 151; 1 Ann. 

25 Conn. 530, 68 Am. Dec. 371; Sum- Cas. 466. 

mere v. Hibbard, 153 111. 102, 38 N. Compare People v. Manning, 8 Cow. 
E. 899, 46 A. S. R. 872; Huyett & (N. Y.) 297, 18 Am. Dec. 451, hold- 
Smith Mfg. Co. V, Chicago Edison ing that the condition of a bond is 
Co., 167 HI. 233, 47 N. E. 384, 59 A. saved if compliance becomes impoB- 
S. R. 272 and note; Adams v. Nichols, sible by act of God. 
19 Pick. (Mass.) 275, 31 Am. Dec. 18. Cottrell v. Smokeless Fuel Co., 
137 and note; Anderson v. May, 50 148 Fed. 594, 78 C. C. A. 366, 9 
Minn. 280, 52 N. W. 530, 36 A. S. R. L.R.A.(N.S.) 1187; Doster v. Brown, 
642, 17 L.R.A. 655; Mitchell v, Han- 25 Ga. 24, 71 Am. Dec. 153; Lakeman 
cock County, 91 Miss. 414, 45 So. 571, v. Pollard, 43 Me. 463, 69 Am. Dec. 
124 A. S. R. 706, 15 L.R.A.(N.S.) 77; Dewey v. Alpena School Dist., 43 
833; Middlesex Water Co. v. Knapp- Mich. 480, 5 N. W. 646, 28 Am. Rep. 
mann Whiting Co., 64 N. J. L. 240, 45 206; Board of Education v, Townsend, 
Atl. 692. 81 A. S. R. 467, 49 L.R.A. 63 Ohio St. 514, 59 N. E. 223, 52 
572; Oakley v. Morton, 11 N. Y. 25, L.R.A. 868; Pengra v. Wheeler, 24 
62 Am. Dec. 49 and note; Tompkins Ore. 532, 34 Pac. 354, 21 L.R.A. 726; 
V. Dudley, 25 N. Y. 272, 82 Am. Dec. Jennings v. Lyons, 39 Wis. 553, 20 
349 and note; Stewart v. Stone, 127 Am. Rep. 57; Gill v. Benjamin, 64 
N. Y. 500, 28 N. E. 595, 14 L.R.A. Wis. 362, 25 N. W. 445, 54 Am. Rep. 
215; Lorillard v. Clyde, 142 N. Y. 456, 619. 

37 N. E. 489, 24 L.R.A. 113; Buffalo 19. Morrow v. Campbell, 7 Port. 

& L. Land Co. v, Bellevue Land, etc., (Ala.) 41, 31 Am. Dec. 704; Singleton 

Co., 165 N. Y. 247, 59 N. E. 5, 51 v. CarroU, 6 J. J. Marsh. (Ky.) 527, 

L.R.A. 951 ; Jacobs v. Credit Lyonnais, 22 Am. Dec. 95. 

12 Q. B. D. 589, 53 L. J. Q. B. 156, 20. Eugster v. West, 35 La. Ann. 

1 Eng. Rul. Cas. 338 and note. 119, 48 Am. Rep. 232: Williams v, 
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of an act of God there must, even in the absence of statutory provi- 
sions, be no admixture of negligence or want of diligence, judgment, 
or slall on the part of the promisor.^ Moreover, when performance 
becomes impossible by reason of contingencies which should have 
been foreseen and provided against in the contract, the promisor is 
held answerable.* Accordingly, a seasonable event, one which is like- 
ly to happen and which common prudence would provide for, is not 
such an extraordinary event as will constitute an act of God excusing 
performance.* An ordinary freshet is not such an act of God, in the 
legal sense, as protects a man against responsibility for the non-per- 
formance of his contract.* In construing a contract to deUver a speci- 
fied quantity of com and fodder as early in the fall as the same will be 
dry enough to house, unavoidable accidents only excepted, the failure 
of crops, arising from drought, will not be deemed an accident ex- 
cusing the non-performance of the contract.* In some jurisdictions it 
is declared by statute that where by a fortuitous event or irresistible 
force the debtor is hindered from giving or doing what he has con- 
tracted to give or to do, or is from the same causes compelled to do 
what the contract bound him not to do, no damages can be recovered 
for the nonexecution of the contract, unless the party in default has 
by his contract expressly or impliedly undertaken the risk of the 
fortuitous event, or the irresistible force, or if the fortuitous event or 
irresistible force was preceded by some fault of the debtor, without 
which the loss would not have happened.* Furthermore, there is no 
principle that would give absolution from the obligations of a con- 
tract to a party who has received from the other full consideration for 
a promise which the former has become unable to fulfil, and at the 
same time protect him in the enjoyment of the consideration paid. 
The act of God may properly lift from his shoulders the burden of 
performance, but does not enable him to keep the other man's prop- 
erty for nothing.' The act of God cannot excuse the failure to per- 
form a contract so as to give a person the right to recover upon it 
without performance, although for the purpose of a defense nonper- 
formance might be thereby excused.* Again, an act of God inures as 
an excuse and relief of both parties to the contract; if it legally re- 

VanderbUt, 28 N. Y. 217, 84 Am. Dec. 4. Doster v. Brown, 25 Ga. 24, 71 
333 ; Board of Education t^. Townsend, Am. Dec. 153. 

63 Ohio St. 514, 59 N. E. 223, 52 5. McGehee v. Hill, 4 Port. (Ala.) 
L.R.A. 868. 170, 29 Am. Dec. 277. 

1. Smith V, North American Transp. 6. Eugster v. West, 35 La. Ann. 
etc., Co.. 20 Wash. 580, 56 Pac. 372, 119, 48 Am. Rep. 232. 

44 L.R.A. 557. 7. Board of Education v. Townsend, 

2. Jennings v. Lyons, 39 Wis. 553, 63 Ohio St. 514, 59 N. E. 223, 52 
20 Am. Rep. 57. LJl.A. 868. 

3. Remy v. Olds, (Cal.) 34 Pac. 8. Remy v. Olds, (Cal.) 34 Pac 
216, 21 LJIJL 645. 216, 21 L.R.A. 645. 
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leases the one from executing a work he has undertaken, it equally 
protects the other from paying for more than has been done.* 

368. Intention of Parties as Affecting Question Whether Act of 
God Is Excuse. — Aside from the distinction between an act of God or 
inevitable accident which renders performance impossible and one 
which merely causes loss, it would seem that, despite the conflicting 
language used by diflFerent courts, the question whether an act of 
God or inevitable accident excuses nonperformance cannot be an- 
swered categorically. Whether it will serve as an excuse seems to 
depend upon the intention of the parties as gathered from the con- 
tract. In fact, it has been suggested that in this connection the term 
"act of God" is an inaccurate expression, because, where it is an an- 
swer to a complaint of an alleged breach of contract that the thing 
done or left undone was so by the act of God, what is meant is that 
it was not within the contract** Moreover, it has been pointed out 
that the rule that when a party by his own contract creates a duty or 
charge upon himself, he is bound to make it good, notwithstanding 
any accident by inevitable necessity, correctly expresses the obligation 
of a contract, but does not aid in determining what duty was in fact 
assumed. The decisive question is what duty was assumed by the 
contract. Accordingly, it has been observed that it is entirely com- 
petent for a party to contract to do an act, if possible, and, in addi- 
tion, to agree to respond in damages if performance is rendered im- 
possible by irresistible forces; but that two different undertakings are 
thus involved. One contemplates the performance of the work; the 
other is a contract of indemnity. When one party desires work per- 
formed, and the other party, having facilities to do this work, is 
willing to undertake it, it will, in the absence of terms indicating a 
different intention, be inferred that the parties entering into a contract 
under these conditions contemplated the doing of that which was 
possible, and did not intend to enter into a contract of indemnity 
against a loss which might unavoidably occur wholly independent of 
the acts of the party undertaking to do the work. This view has 
been applied to an undertaking to maintain a boom along the bank of 
a river. The contractor, it has been decided, is under such a con- 
tract not liable for consequential damages in case of the destruction 
of the boom by an unprecedented flood, even though he may be 
bound to rebuild the boom.** That under such a contract the con- 
tractor would be bound to rebuild the boom there would seem to be no 
doubt. This is indicated by the decisions with respect to the destruc- 

9. Doster v. Brown, 25 Ga. 24, 71 11. Coleman v. Mississippi, etc.. 
Am. Dec. 163. Boom Co., 114 Minn. 443, 127 N. W. 

10. Krause v. Crothersville School 192, 131 N. W. 641, 36 L.RJl.(N.S.> 
Trustees, 162 Ind. 278, 70 N. E. 264, 1109 and note. 

102 A. S. R. 203, 1 Ann. Cas. 460, 65 
L.R.A. 111. 
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tion of a bridge by an unprecedented flood. A bridge destroyed in 
such a manner must be rebuilt by one who has contracted to keep 
it in repair or to replace it in case it is removed from any cause.** 
However, it has been suggested that decisions to the effect that sub- 
stantial performance of covenants will be required where exact per- 
formance has become impossible, proceed on the theory that the cov- 
enantor did not, presumptively, by his general words, contract against 
that which afterwards rendered performance impossible, if caused by 
the via major or the loss or destruction of the subject-matter. If he 
did not covenant against such possibilities, there is no basis for re- 
quiring him to perform as near as may be.*' 

369. Destruction of Subject-matter Generally. — ^The authorities 
establish the principle that where, from the nature of the contract, it 
appears that the parties must from the beginning have known that 
it could not be fulfilled, unless when the time for the fulfilment of the 
contract arrived, some particular specified thing continued to exist, 
so that, when entering into the contract they must have contem- 
plated such continued existence as the foundation of what was to be 
done, the contract is not, in the absence of any express or implied 
warranty that the thing shall exist, to be construed as a positive con- 
tract, but as subject to an implied condition that the parties shall 
be excused in case, before breach, performance becomes impossible 
from the perishing of the thing, without default of the contractor. 
There seems little doubt that this implication tends to further the 
great object of making the legal construction such as to fulfil the 
intention of those who entered into the contract. Men, in making 
such contracts, would generally, if it were brought to their minds, 
say that there should be such a condition. Accordingly, in the civil 
law such an exception is implied in every obUgation of the class 
which is called obligatio de certo corpore. In the case of bailments 
this principle was applied by common-law judges at least as early as 
the Book of Assizes. The rule is, however, not limited to bailments. 
In all contracts in which the performance depends on the continued 
existence of a given person or thing, a condition is implied that the 
impossibility arising from the perishing of the person or thing shall 
excuse the performance. In none of the cases is the promise in 
words other than positive, nor is there any express stipulation that 
the destruction of the person or thing shall excuse the performance, 
but that excuse is by law implied, ^cause from the nature of the 
contract it is apparent that the parties contracted on the basis of the 
continued existence of the particular person or chattel.** For in- 

12. Mitchell v. Hancock County, 91 Trustees, 162 Ind. 278, 70 N. E. 264, 
Miss. 41^ 45 So. 571, 124 A. S. R. 102 A. S. R. 203, 1 Ann. Cas. 460, 65 
706, 15 L.R.A.(N.S.) 833 and note. L.R.A. 111. 

13. Ejrause v. Grothersville School 14. Sommera v. Hibbard, 153 HI. 
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stance, a contract to let, at a stated daily price, a music hall for giv- 
ing a series of concerts, is conditional upon the continued existence 
of the hall, and is terminated by the destruction of the hall by fire.** 
Likewise a contract for allotment of space in a department store 
is to be considered as necessarily contemplating the continued ex- 
istence of the building in which the space is allotted, so that destruc- 
tion of the building will operate to terminate the contract.** By 
some courts the principle has been carried to the extent of holding 
that a guaranty by a third person of the dividends of a corporation 
for a definite period is based on the assumed existence and continu- 
ance of the corporation, and that therefore the dissolution of the 
corporation without the fault of the guarantor excuses the perform- 
ance of the contract.*^ However, it has been suggested that the im- 
pUcation ought not to be said to be apparent, unless the charac- 
ter of the contract is such as to disclose clearly such intention, and 
that there is danger that courts, in their desire to relieve contracting 
parties in hard cases, may extend it to contracts where the implica- 
tion is not apparent. In view of this consideration, it has been de- 
clared that a contract between the owners of three steamboats used 
as one line to pay an agent a specified salary for securing freight 
for such boats for the season, one-third to be paid by each owner, 
is not terminated as to the owner of one of the boats by its destruc- 
tion before the end of the term specified in such contract, and that 
such agent, upon the performance of his part of the contract, may 
recover the stipulated proportion of his salary from the owner of 
the vessel destroyed.** Moreover, a firm that has engaged a clerfc 
for a year is not absolved from its contract and obligation to retain 

102, 38 N. E. 899, 46 A. S. R. 872; L.R.A. 726; Yerrington v. Greene, 7 

Martin Emerich Outfitting Co. v. Sie- R. I. 589, 84 Am. Dec. 578; Cook v, 

gel, Cooper & Co., 237 111. 610, 86 N. McCabe, 63 Wis. 250, 10 N. W. 507, 

E. 1104, 20 L.R.A.(N.S.) 1114; 40 Am. Rep. 765; Taylor v. CaldweU, 

Krause v. Crothersville School Trus- 3 B. & S. 826, 113 E. C. L. 826, 8 L. 

tees, 162 Ind. 278, 70 N. E. 264, 102 T. N. S. 356, 32 L. J. Q. B. 164, 11 

A. S. R. 203, 1 Ann. Cas. 460 and W. R. 726, 6 Eng. Rul. Cas. 603 and 

note, 65 L.R.A. 111; Pinkham v. Lib- note. 

bey, 93 Me. 575, 45 Atl. 823, 49 L.R.A. Notes: 38 Am. Rep. 208 et aeq.; 14 

693; Anderson v. May, 50 Minn. 280, L.R.A. 216. 

52 N. W. 530, 36 A. S. R. 642, 17 15. Taylor v. CaldweU, 3 B. & S. 

L.RJL. 555; Cox v. Martin, 75 Miss. 826, 113 B. C. L. 826, 32 L. J. Q. B. 

229, 21 So. 611, 65 A. S. R. 604, 36 164, 8 L. T. N. S. 356, 11 W. R. 726, 

L.R.A. 800; Middlesex Water Co. v. 6 Eng. Rul. Cas. 603. 

Knappmann Wbiting Co., 64 N. J. L. 16. Martin Emerich Outfitting Co. 

240, 45 Atl. 692, 81 A. S. R. 467, 49 v. Siegel, Cooper & Co., 237 111. 610, 

L.R.A. 572; Stewart v. Stone, 127 N. 86 N. E. 1104, 20 L.RJl.(N.S.) 1114. 

Y. 500, 28 N. E. 595, 14 L.R.A. 215; 17. Lorillard v. Clyde, 142 N. Y. 

Lorillard v. Clyde, 142 N. Y. 456, 37 456, 37 N. E. 489, 24 L.R.A. 113. 

N. E. 489, 24 L.RA. 113; Pengra v. 18. Nicol v. Fitch, 115 Mich. 15, 72 

Wheeler, 24 Ore. 532, 54 Pac. 354, 21 N. W. 988, 69 A. S. R. 542. 
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his services at the agreed salary throughout the year, by the fact 
that its business house and stock of goods are destroyed by fire, and 
by the firm's dissolution and retirement from business, where the 
contract does not reserve the power to discharge him for such rea* 
sons.** Again, where one agrees generally to produce, by manu- 
facture or otherwise, a particular thing, performance being possible 
in the nature of things, he is not excused from performance by the 
destruction, before completion or delivery, of the thing, from what- 
ever cause, except the act of the other party.** 

370. Destruction of Building Undergoing Repairs. — ^It is well set- 
tled that when work is to be done under a contract on a building 
which is not wholly the property of the contractor, or for which he is 
not solely accountable, as where repairs are to be made on the property 
of another, the agreement on both sides is upon the implied condition 
that the building shall continue in existence, and the destruction of 
it without the fault of either of the parties will excuse performance 
of the contract, and leave no right of recovery of damages in favor 
of either against the other. In such cases, from the very nature of 
the agreement as applied to the subject-matter, it is manifest that 
while nothing is expressly said about it, the parties contemplated the 
continued existence of that to which the contract relates. The implied 
condition is a part of the contract, as if it were written into it, and by 
its terms the contract is not to be performed if the subject-matter of 
it is destroyed, without the fault of either of the parties, before the 
time for complete performance has arrived.* Under this view, a con- 
tractor is released from his undertaking to repair an old building and 
construct an annex thereto, where, after the work is practically fin- 
ished and eighty per cent of the contract price received, the structure 
is so damaged by fire from lightning that completion is impossible 
without first restoring the old building; and this, although the con- 
tractor should have completed his contract before the fire, and although 
the contractee oflfers to restore the old building. Moreover, the ques- 
tion of the right of the owner to insure a building which another has 
contracted to repair and enlarge has no bearing upon the question of 
the liability of the contractor to comply with his contract after the 
building has been destroyed by lightning.* 

371. Destruction of Building in Course of Erection. — However, it is 
well-established law, that where one contracts to furnish labor and 

19. Madden v. Jacobs, 52 La. Ann. note, 65 L.R.A. 111; Butterfield v. 
2107, 28 So. 225, 50 LJIA. 827. Byron, 153 Mass. 517, 27 N. E. 667, 

20. Anderson v. May, 50 Minn. 280, 25 A. S. R. 654, 12 L.R.A. 571. 

52 N. W. 530, 36 A. S. R. 642, 17 2. Kraose v. Grothersville School 
LJt Jl. 555. TrusteeB, 162 Ind. 278, 70 N. E. 264, 

1. Krause v. Grothersville School 102 A. S. R. 203, 1 Ann. Gas. 460, 65 
Trastees, 162 Ind. 278, 70 N. E. 264, Lit Jl. 111. 
102 A. S. R. 203, 1 Ann. Gas. 460 and 
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materials, and build a house on land of another, he will not ordinarily 
be excused from performance of his contract by the destruction of 
the building, without his fault, before the time fixed for the delivery 
of it. The destruction before completion of a house which a contractor 
had covenanted to furnish materials for, and to erect and complete, 
will not relieve him, for performance is not thereby rendered impos- 
sible, since he may build a new hoiise.* Neither the destruction of 
an incomplete building by a sudden tornado, nor its falling by reason 
of a latent softness of the soil which rendered the foundation inse- 
cure, necessarily prevents the performance of a contract to complete 
a building. If a party, for sufficient consideration, agrees to erect 
and complete a building upon a particular spot, and find all the ma- 
terials and do all the labor, he must erect and complete it, because 
he has agreed so to do. No matter what the expense, he must provide 
such a substructure as will sustain the building upon that spot until 
it is complete and delivered to the owner. If he agrees to erect a 
house upon a spot where it cannot be done without driving piles, he 
must drive them, because he has agreed to do everything necessary 
to erect and complete the building. If the difficulties are apparent on 
the surface, he must overcome them. If they are not, but become 
apparent by excavation, or the sinking of the building, the rule is the 
same. He must overcome them, and erect the building, simply be- 
cause he has agreed to do so — ^to do everything necessary for that 
purpose.* One undertaking to erect a building in freezing weather, 
and to do a first-class job, cannot be relieved from his obligation be- 
cause of the settling of foundations due to the weather, at least if the 
owner is not at fault.* Where a builder has failed to comply with 
his agreement to construct and complete the building in accordance 
with the contract and the specifications, he must be held responsible 
for the loss, notwithstanding the fact that the house fell by reason of 
its weakness arising out of the defects in the specifications, and with- 
out any fault on the part of the builder.* The obligation of one who 

3. School Dist. No. 1 v. Dauchy, 25 Tompkins v. Dudley, 25 N. Y. 272, 82 

Conn. 530, 68 Am. Dec. 371; Krause Am. Dec. 349; Lonergan v, San An- 

V. Crothersville School Trustees, 162 tonio L. & T. Co., 101 Tex. 63, 104 

Ind. 278, 70 N. E. 264, 102 A. S. R. S. W. 1061, 106 S. W. 876, 130 A. S. 

203, 1 Ann. Cas. 460 and note, 65 R. 803, 22 L.RA.(N.S.) 364 and note. 

L.R.A. 111; Milske v, Steiner Mantel Note: 14 L.R.A. 217. 

Co., 103 Md. 235, 63 Atl. 471, 115 A. 4. Public School of Trenton v. Ben- 

S. R. 354, 5 L.R.A.(N.S.) 1105 and nett, 27 N. J. L. 513, 72 Am. Dec. 373. 

note; Adams v. Nichols, 19 Pick. 5. Brent v. Head, 138 la. 146, 115 

(Mass.) 275, 31 Am. Dec. 137; Butter- N. W. 1106, 16 LJIJl.(N.S.) 801 and 

field V. Byron, 153 Mass. 517, 27 N. note. 

E. 667, 25 A. S. R. 654, 12 L.R.A. 6. Lonergan v. San Antonio L. ft 

571 and note; Haynes v. Second Bap- T. Co., 101 Tex. 63, 104 S. W. 1061, 

tist Church, 88 Mo. 285, 57 Am. Rep. 106 S. W. 876, 130 A. S. B. 803, 22 

413; Public School of Trenton v. Ben- L.RJl.(N.S.) 364. 
nett, 27 N. J. L. 513, 72 Am. Dec. 373; 
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has undertaken to erect a building for another is not affected by a 
provision in his bond to the effect that neither he nor his surety shall 
be liable for any damage resulting from an act of God. Notwithstand- 
ing the destruction of a partially constructed building by a storm, the 
owner is under obligation to permit the builder to perform his contract 
by rebuilding the structure.^ But a different rule has been applied 
in the case of a contract to perform a portion of the work and to fur- 
nish a portion of the materials required in the erection of a build- 
ing. It has been declared that such a contract is, upon the destruc- 
tion of the building after its partial completion, terminated, so that 
the contractor is under no obligation to perform the like work or 
furnish the hke materials, should the person with whom he contract- 
ed conclude to re-erect the destroyed building. This conclusion is 
based on the theory that in such case the contractor's undertaking 
and duty to go on and finish the work is upon an implied condition 
that the house, the product of their joint contributions, should remain 
in existence, and lliat the fact that the house was not in existence 
when the contract was made is immaterial.^ 

372. Death. — Generally, the death of a party does not terminate 
a contract if it is not of a personal nature.* The parties may, of course, 
by express terms, agree that the contract shall be strictly a personal 
one, and thus, by the terms of the contract, exclude substituted per- 
formance. In such case the death of either party would, of course, 
terminate the contract. *• But to have this effect an express provision 
is not necessary. As already intimated, it is sufficient if the acts 
agreed to be done are of a personal nature. The case comes under the 
general principle that where the performance of a contract depends 
upon the continued existence of any particular person, and there is 
no warranty of such continued existence, performance is excused if 
before a breach of the contract its performance becomes impossible 
by reason of the death of such person. In contracts of this kind it 
is an implied condition that death shall dissolve the contract. The 
implication arises in spite of the unqualified character of the promis- 
sory words, because, from the nature of the contract, it is apparent 
that the parties contracted upon the basis of the continued existence 
of the particular person.** If the contract is of a personal nature, 

7. Milske V. Steiner Mantel Co., 103 126 N. Y. 45, 26 N. E. 966, 22 A. S 
Md. 235, 63 Atl. 471, 115 A. S. E. 354, R. 807 and note; Yerrington v. Greene, 
5 L.R.A.(N.S.) 1105. 7 R. I. 589, 84 Am. Dec. 578; Mac- 

8. Butterfield v. Byron, 153 Mass. donald v. O'Shea, 58 Wash. 169, 108 
517, 27 N. E. 667, 25 A. S. R. 654, 12 Pac. 436, Ann. Cas. 1912A 417. 
L.R.A. 571. 10. Cox v. Martin, 75 Miss. 229, 21 

9. Drommond t;. Crane, 159 Mass. So. 611, 65 A. S. R. 604, 36 L.R.A. 
577, 35 N. E. 90, 38 A. S. R. 460, 23 800. 

Lit A. 707 and note; Barrett 17. Towne, 11. Summers v. Hibbard, 153 111. 
196 Mass. 487, 82 N. E. 698, 13 L.RA.. 102, 38 N. E. 899, 46 A. S. R. 872; 
(N.S.) 643; Chamberlain t^. Dunlop, Marvel v. Phillips, 162 Mass. 399, 38 
R. C. L. Vol. VI.— 64. 1009 
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the implication is not necessarily negatived by the fact that there is 
a provision therein binding the promisor's personal representatives, 
at least if such provision may be construed as imposing on them an 
obligation to answer for a breach committed by the promisor himself.** 
The test for determining whether a particular contract .is discharged 
by death seems to be whether it is of such a character that it may be 
performed by the promisor's personal representative.** It must be 
admitted that the line of demarkation between the two kinds of con- 
tracts under consideration is not very clearly marked in some in- 
stances. No doubt the facts and circumstances of each particular case 
will be taken into account in determining whether the contract was 
purely personal in its nature, and therefore determined by the death 
of the party, or one which the personal representative could complete 
as well as the deceased could have done.** As to some contracts, how- 
ever, the law is fairly well settled. Thus it has been determined that 
a contract to build a house does not involve such a personal relation 
that it may not be performed by persons other than the parties there- 
to, and is therefore not terminated by the death of one of such par- 
ties.** On the other hand, a contract to marry is regarded as per- 
sonal in its nature, and is extinguished by the death of the promisor.** 
It has frequently been said, moreover, that contracts for the perform- 
ance of personaJ services terminate upon the death of the party by 
whom the services are to be performed,*^ or that death terminates an 
executory contract when the peculiar skill or taste of the party makes 

N. E. 1117, 44 A. S. R. 370, 26 L.R.A. 14. Cox v. Martin, 75 Miss. 229, 21 

416; Brown v. Fairhall, 213 Mass. 290, So. 611, 65 A. S. R. 604, 36 LJI.A. 

100 N. B. 556, 45 L.R.A.(N.S.) 349 800. 

and note; Lorillard v. Clyde, 142 N. Note: 22 A. S. R. 813. 

Y. 456, 37 N. E. 489, 24 L.R.A. 113; 15. Cox v. Martin, 75 Miss. 229, 21 

Blakely v, Sousa, 197 Pa. St. 305, 47 So. 611, 65 A. S. R. 604, 36 L.RA.. 

Atl. 286, 80 A. S. R. 821; Yerrington 800; Macdonald v. O'Shea, 58 Wash. 

V. Greene, 7 R. I. 589, 84 Am. Dec. 169, 108 Pac. 436, Ann. Cas. 1912A 

578; Jennings t;. Lyons, 39 Wis. 553, 417 and note. 

20 Am. Rep. 57; Taylor v. Caldwell, Note: 22 A. S. R. 812. 

3 B. & S. 826, 113 E. C. L. 826, 32 16. See Breach of Promisb oy 

L. J. Q. B. 164, 8 L. T. N. S. 356, 11 Marriage, vol. 4, p. 154. 

W. R. 726, 6 Eng. Rul. Cas. 603. 17. Martin Emerich Outfitting Co. 

Notes: 68 Am. Dec. 760; 22 A. S. v. Siegel, Cooper & Co., 237 Hi. 610, 

R. 812. 86 N. E. 1104, 20 L.R.A.(N.S.) 1114; 

12. Marvel v, Phillips, 162 Mass. Anderson v. May, 50 Minn. 280, 52 
399, 38 N. E. 1117, 44 A. S. R. 370, N. W. 530, 36 A. S. R. 642, 17 L.RA.. 
26 L.R Jl. 416; Browne v. Fairhall, 555; Middlesex Water Co. v. Knapp- 
213 Mass. 290, 100 N. E. 556, 45 mann Whiting Co., 64 N. J. L. 240, 
L.R.A.(N.S.) 349. 45 Atl. 692, 81 A. S. R. 467, 49 L.R.A. 

13. Hawkins v. Ball, 18 B. Mon. 572; Spalding v. Rosa, 71 N. Y. 40, 
(Ky.) 816, 68 Am. Dec. 755; Cox v. 27 Am. Rep. 7; Parker v. Macomber, 
Martin, 75 Miss. 229, 21 So. 611, 65 17 R. I. 674, 24 Atl. 464, 16 LJI.A. 
A. S. R. 604, 36 L.R.A. 800. 858. 

Note: 22 A. S. R. 813. Note: 23 LJI.A. 712. 
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his continued existence essential to the completion of the contract.^^ 
Where distinctly personal services, requiring peculiar skill, are to be 
rendered by each of the contracting parties as inducements to the 
contract, the death of either of the parties is the death of the con- 
tract.** But the fact that one of the parties to the contract is to render 
personal services does not necessarily have the effect of terminating 
the contract upon the death of the other party. For instance, whether 
a contract is terminated by the death of an employer must depend 
upon the nature of the contract — ^whether it is one requiring the con- 
tinuing existence of the employer, for performance on his part, or 
one which can according to its spirit and meaning, be performed by 
his administrators.*® Moreover, a contract to pay for personal serv- 
ices to be rendered to a third person, either during a definite period 
or during the time ordinarily required for the rendition of such 
services, is not terminated by the death of the promisor.* 

373. Sickness. — As an excuse for the nonperformance of a con- 
tract, sickness is similar in its effect to death. Sickness will not ex- 
cuse the nonperformance of a contract which need not necessarily 
be performed in person. But where the act to be performed is one 
which the promisor alone is competent to do, the obligation is dis- 
charged if he is prevented by sickness from performing it.* It has 
been frequently affirmed, though this has been denied by some courts, 
that sickness is an act of God which will excuse the nonperformance 
of a contract.* What the courts evidently meant to say was that it 
is an implied condition that performance shall be excused in case 
the person who alone is competent to perform is disabled by illness.* 
Contracts for personal services, whether of the contracting party or of 
a third person, which require skill, and which can be performed only 
by the particular individual named, are not, in their nature, of abso- 
lute obligation under all circumstances. Both parties must be sup- 
posed to contemplate the continuance of the ability of the person whose 
skilled services are the subject of the contract, as one of the conditions 
of the contract. Contracts for personal services are therefore subject 
to this implied condition, that the person shall be able at the time 
appointed to perform them; and if without fault on the part of the 

18. Pinkham v. libbey, 93 Me. 575, 1. Barrett v. Towne, 196 Mass. 487, 
45 Atl. 823, 49 LJI.A. 693; Marvel 82 N. B. 698, 13 LJtJL.(N.S.) 643 and 
V. Phillips, 162 Mass. 399, 38 N. E. note. 

1117, 44 A. S. R. 370, 26 L.R.A. 416; 2. Wheeler v. Connecticut Mut. life 

Cox V. Martin, 75 Miss. 229, 21 So. Ins. Co., 82 N. Y. 543, 37 Am. Rep. 

611, 65 A. S. R. 604, 36 L.RJl. 800; 594; Jennings v. Lyons, 39 Wis. 553, 

Blakely v. Sousa, 197 Pa. St. 305, 47 20 Am. Rep. 57. 

Atl. 286, 80 A. S. R. 821. Note: 14 L.R.A. 217. 

19. Blakely v. Sousa, 197 Pa. St. 3. Note: 4 LJIA.(N.S.) 898, 899. 
305, 47 Atl. 286, 80 A. S. R. 821. 4. ScuUy v. Kirkpatrick, 79 Pa. St. 

20. Yerrington v. Greene, 7 R. I. 324, 21 Am. Rep. 62. 
689, 84 Am. Dec 578, 
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covenantor he becomes disabled, the obligation to perform becomes ex- 
tinguished.* A contract for the performance of personal manual la- 
bor, requiring health and strength, must be understood to be subject 
to the implied condition, that health and strength remain. If by the 
act of Grod one half or three fourths of the strength of the contracting 
party is taken away, performance to the extent of his remaining abil- 
ity would be hardly thought to entitle him to the compensation for 
which he may have stipulated while an able-bodied man. There may 
be cases where the hazard of health is assumed by the employer. This 
might be regulated by known and settled usage. GenercJly, however, 
the right to wages depends upon the actual performance of labor. On 
the other hand, it is not expected that the laboring party should be 
subjected to any other loss where his inability arises from the visita- 
tion of Providence.* Similarly no action lies on an agreement to pay 
for tuition for a specified time, if during the whole of such time the 
promisor was prevented by illness from attending or receiving the 
tuition.' Under the theory that illness is an act of God which ex- 
cuses performance, the disability incident to the illness must be such 
as cannot be foreseen. This rule has been applied in the case of a 
pregnant woman, who, having engaged to perform services for a 
year, is not, it has been declared, relieved from her obUgation by con- 
finement incident to childbirth.* 

374. Act or Omission of Adverse Party. — ^Nonperformance of a 
contract in accordance with its terms is excused if performance is 
prevented by the conduct of the adverse party.* If the impossibility 
of performance arises directly or even indirectly from the acts of 
the promisee, it is a suflBcient excuse for nonperformance. This is 
upon the principle that he who prevents a thing may not avail him- 
self of the nonperformance which he has occasioned.^* Where one 
party repudiates in advance his obligations under the contract and 
refuses to be longer bound thereby, communicating such repudiation 
to the other party, the latter party is excused from further perform- 
ance on his part.** A renunciation of the agreement, by declarations 

5. Middlesex Water Co. v. Knapp- Co., 148 Fed. 594, 78 C. C. A. 366, 9 
mann Whiting Co., 64 N. J. L. 240, 45 L.R.A.(N.S.) 1187; Marshall v. Craig, 
Atl. 692, 81 A. S. R. 467, 49 L.RA. 1 Bibb. (Ky.) 379, 4 Am. Dec. 647; 
572; Spalding v, Rosa, 71 N. Y. 40, Rankin v. Darnell, 11 B. Men. (Ky.) 
27 Am. Rep. 7; Yerrington v, Greene, 30, 52 Am. Dec. 557; Sargent v. Dau- 
7 R. I. 589, 84 Am. Dec. 578. noy, 14 La. 43, 33 Am. Dec. 573; 

Note: 6 Eng. Rul. Cas. 612. Meyer v. Frenkil, 116 Md. 411, 82 Atl. 

6. Dickey v. linscott, 20 Me. 453, 208, Ann. Cas. 1913C 875. 

37 Am. Dec. 66. 10. Vandegrift v. Cowles Engineer- 

7. Stewart v. Loring, 5 Allen ing Co., 161 N. Y. 435, 55 N. E. 941, 
(Mass.) 306, 81 Am. Dec. 747. 48 L.RA. 685. 

8. Jennings v. Lyons, 39 Wis. 553, 11. O'Neill v. Supreme Council, A. 
20 Am. Rep. 57. L. of H., 70 N. J. L. 410, 57 Atl. 463, 

9. Cottrell & Sons v. Smokeless Fuel 1 Ann. Cas. 422; Holt v. United States 
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or inconsistent conduct, before the time of performance, may give 
cause for treating it as rescinded, and excuse the other party from 
making ready for performance on his part, or relieve him from the 
necessity of offering performance in order to enforce his rights. It 
may destroy all capacity of the party, so disavowing its obligations, 
to assert rights under it afterward, if the other party has acted on such 
disavowal.^* According to some courts, the only effect of the repudia- 
tion of a contract before the time for performance arrives is to dispense 
with an offer by the other party to perform, if such repudiation is not 
withdrawn before the stipulated time for performance.** Nor would 
either law or equity exonerate the obligor from the payment of a note, 
or any part of it, merely in consequence of nonperformance by the 
obligee, when he is ready and willing to perform, and is prevented 
by the voluntary act of the obligor. The obligation cannot thus be 
impaired, or the contract be thus modified, without the assent or fault 
of the obligee. The rule that one party cannot, by his own voluntary 
act, deprive the other of the benefit of his contract has been declared 
to be applicable to such a case. Under this rule it has been decided 
that where a person who employs an attorney to defend him against a 
criminal prosecution, and executes a note for the amount of the fee, 
commits suicide before his trial, the fact that the attorney is thereby 
prevented from performing the principal service for which the note 
was given is not a ground for impeaching the consideration, because 
the nonperformance resulted from the obligor's own act.** The refusal 
to perform his covenants by one party to a contract founded upon 
mutual conditions will excuse a want of entire and absolute prepara- 
tion by the other party. Moreover, voluntary absence of one party 
from ihe place assigned for performance is equivalent to a refusal to 
perform, and excuses the other party in suspending preparations for 
performance on his part, whenever such suspension would be the 
natural effect of just and reasonable inferences drawn by the latter 
from such absence and its attendant circumstances.** Where the time 
of performance fixed by a contract is extended, the failure of either 
party to attend at the time fixed discharges the other, whether he made 
a tender at the time and place or not, and the fact that he gives a false 
reason for his subsequent refusal is immaterial.** One who contracts 

Security Life Ins. Co., 74 N. J. L. 795, 630, 19 Am. Rep. 384. 

67 Atl. 118, 12 Ann. Cas. 1105, 11 13. Stanford v. McGill, 6 N. D. 

LJl.A.(N.S.) 100; Holt v. United Se- 536, 72 N. W. 938, 38 L.R.A. 760. 

curity Ldfe Ins., etc., Co., 76 N. J. L. 14. Mitcherson v. Dozier, 7 J. J. 

585, 72 Atl. 301, 21 L.R.A.(N.S.) 691; Marsh. (Ky.) 53, 22 Am. Dec. 116. 

Hochster t^. De La Tour, 2 El. & Bl. 15. Smith v. Lewis, 24 Conn. 624, 

678, 75 E. C. L. 678, 17 Jur. 972, 22 63 Am. Dec. 180. 

L. J. Q. B. 455, 6 Eng. Rul. Cas. 576. 16. Friess v. Rider, 24 N. Y. 367, 

Note: 33 A. S. R. 795. 82 Am. Dec. 308. 

12. Daniels v. Newton, 114 Mass. 
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for the performance of an entire work for a gross sum is not respon- 
sible for the defective condition of a portion of the completed work 
if the defects ore due to the failuure of the adverse party to furnish 
materials or to the mistake of his agent who is directing the perform- 
ance of the work.*^ Similarly a contractor, employed to take down 
portions of a building, whose employees became demoralized and re- 
fused to work in the building on account of its weakened and danger- 
ous condition, resulting from the negligence of the owner and his 
architect in stripping oflf the sheathing, purlines, rafters, etc., so that 
spars fell and killed some of the contractor's employees, may abandon 
his contract and recover damages against the owner.*^ Likewise where 
a tradesman agrees to put a tin roof, which he warrants to last twenty 
years, upon a building built upon a certain plan, and the plan is after- 
wards changed, the contract as first made is at an end ; but if he agrees 
to put such a roof upon a building without q)ecifying what kind, a 
change in the plan of the building after the making of the contract 
does not aflfect his liability.^* But it does not follow in every case of 
mutual and dependent covenants that upon a failure of one party to 
perform his covenant the other party will be exonerated or excused 
from performing his covenant. Before partial failure of perform- 
ance of one party will excuse the other from performing his contract, 
or give him a right of rescission, the act failed to be performed must 
go to the root of the contract.*^ Again, a mine owner who undertakes 
to deliver a portion of the ore taken from the mine to certain persons, 
in consideration of their constructing a level to drain the mine in 
such a manner that the ore can be raised without trouble or incon- 
venience from the water, is not discharged from his obligation by the 
fact that the level is permitted to become and remain out of repair, 
if he is not at all prejudiced thereby, the level remaining sufficient 
for all practical purposes.* 

375. Act of Third Person. — Generally speaking, it may be said that 
where a party undertakes expressly for the performance of some act, 
his positive engagement casts upon him a duty, the discharge of which 
cannot be excused by showing his inability by reason of the lawful 
interference of some third person. By neglecting to qualify his con- 
tract, so as to make such an excuse available, he waives it as a de- 
fense against a recovery of damages for nonperformance.* It may be 
conceded that Congress in appropriatmg money to be paid out of the 

17. McConnell v. Corona City Wa- 719, 70 S. E. 669, 35 L.B.A.(N.S.) 
ter Co., 149 Cal. 60, 85 Pac. 929, 8 1223. 

L.B.A.(N.S.) 1171 and note. 1. Crawford v. Witherbee, 77 Wis. 

18. Lynch v. SeUers, 41 La. Ann. 419, 46 N. W. 545, 9 L.B.A. 561. 
375, 6 So. 561, 5 L.B.A. 682. 2. Beid v. Edwards, 7 Port. (Ala.) 

19. McGar v. Williams, 26 Ala. 469, 508, 31 Am. Dec. 720. Compare Bail- 
62 Am. Dec. 739. mbnts, vol. 3, pp. 88 et aeq.; Land- 

20. Chamberlin v. Booth, 135 Ga. lord and Tenant. 

1014 



Digitized by 



Google 



6 R. C. L. CONTRACTS f 376 

treaBury of the United States to the states^ can impose upon it any 
trust which it sees fit, and that the states^ if they accept the moneyi 
are bound to carry these trusts into effect. Yet the fact that one of the 
conditions of the appropriation is that the money shall not be paid 
for services rendered by agents, and that the state has made a promise 
to that effect, furnishes no excuse for the failure to pay for such serv- 
ices.' A promise may, of course, be conditioned upon the act or 
consent of a third person. But the performance of an absolute prom- 
ise is not excused by the fact that a third person refuses or fails to 
take action essential to performance. Accordingly, one who engages 
accommodations at a hotel for a party, promising that they will occupy 
and utilize them, is personally liable for the contract price in case the 
party, upon arriving, refuses to accept the accommodations and goes 
elsewhere.* The nonperformance of a contract ordinarily is not ex- 
cused by the mere fact that the promisor has no control over the third 
person. Therefore the existence of a strike does not excuse nonper- 
formance, in the absence of a stipulation relating thereto.* On the 
other hand, it is undoubtedly a correct general proposition that, in 
the absence of a specific stipulation, where one has entered into the 
enjoyment of a right conferred by contract, an interference with such 
enjoyment on the part of a tortfeasor is not imputable to the grant- 
or.* The question whether the act of a third person is an excuse may 
depend upon the interpretation of the contract. Thus it has been 
said that if a lessor covenants that the lessee shall hold and enjoy 
his term, without the entry or interruption of anyone whether such 
entry or interruption be lawful or tortious, he should be charged, 
because no other meaning can be given to his covenant; but that if 
a lessor covenants that the lessee shall quietly enjoy against all men, 
no action can be maintained against the former in case the latter is 
ousted by a public enemy or the land is tortiously entered upon by 
strangers; for it is unreasonable tc suppose that a man should cove- 
nant against the tortious acts of strangers, impossible for him to pre- 
vent, or probably to attempt preventing. This illustration has been 
used as a basis for the conclusion that the lessee of a slave who cove- 
nants to return him at the end of a year, is discharged from such 
covenant, if the slave, wilWik any fault or negligence of the hirer, 
runs away before the end of the term.' 

376. Impossibility of Performing Altemative Promise. — ^In con- 
nection with contracts which allow the promisor to elect between two 

3. Davis V. Com., 164 Mass. 241, 41 A. S. R. 219, 12 Ann. Cas. 311 and 
N. E. 292, 30 LJt.A. 743. note, 3 L.RA.(N.S.) 248. 

4. Dadenhower v. Hayes, 35 App. 6. Southern Inv. Co. v. Postal Tele- 
Cas. (D. C.) 65, 33 LJtA.(N.S.) 698 graph Cable Co., 156 N. C. 259, 72 
and note. S. E. 361, Ann. Cas. 1913A 224. 

5. Covington v. Kanawha Coal, etc., 7. Singleton v. Carroll, 6 J. J, 
Co.. 121 Ky. 681, 89 S. W. 1126, 123 Marsh. (Ky.) 527, 22 Am. Dec 9& 
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modes of perfonning, the question sometimes arises as to the effect 
of the impossibility of doing one of the alternative things. There 
would seem to be no doubt that where one alternative is impossible 
at the date of the contract, the other must be performed. Likewise, 
if before election one alternative becomes impossible by the act of a 
third party, the other must be performed.® But if the condition of 
an obligation consists of two parts in the disjunctive, or is to do one 
of two things before or at a day certain, and both the things are 
possible at the time of making the obligation, and before the time of 
performance one of the things becomes impossible to be done by the 
act of the obligee, the obligation is discharged.* However, whether 
performance is excused where one of the alternative things becomes 
impossible by the act of God is not so clear. There is authority to 
the effect that the obligor is excused from performing the other 
thing,*® and that in such case the condition of a bond is saved not- 
withstanding the nonperformance.** On the other hand, the rule 
has been stated to be ttiat where a party is allowed, at his option, to 
perform his contract in one or the other of two modes, and one of 
those modes becomes impossible by the act of God, he is bound to 
perform it in the other mode. This rule rests upon the substantial 
reason that, so long as the contract is capable of performance in any 
mode contemplated by the parties, its performance cannot be said to 
have become impossible.** 

Breach 

377. Generally. — ^In the obligation assumed by a party to a con- 
tract is found his duty, and his failure to comply with the duty con- 
stitutes the breach.*' The refusal of a party to recognize the exist- 
ence of a contract, or the doing of something inconsistent with its 
existence, may be treated as a breach thereof.** Thus an agreement 
that a contract placing property in another's hands for sale shall 
continue after the death of the owner, and that he will make a codicil 
to his will directing his executor to carry out its provisions, is broken, 
so as to subject the executor to damages, by a neglect to make the codi- 
cil, and the assertion by the executor and beneficiaries under the will 
of the right to have the property administered as if the contract had 
not been made.** Similarly the refusal of one party to perform an 

8. Note: 6 Eng. Rul. Cas. 612. send, 63 Ohio St. 514, 59 N. E. 223, 

9. MarshaU v. Craig, 1 Bibb. (Ky.) 52 L.R.A. 868. 

379, 4 Am. Dec. 647; Smith v. Durell, 18. Soule v. Weatherby, 39 Utah 
16 N. H. 344, 41 Am. Dec. 732. 580, 118 Pac. 833, Ann. Cas. 1913E 

10. Smith V. DureU, 16 N. H. 344, 75. 

41 Am. Dec. 732. 14. Howard v. Daly, 61 N. Y. 362, 

11. Blake v. Niles, 13 N. H. 459, 38 19 Am. Rep. 285. 

Am. Dec. 506. 15. Mills v. Smith, 193 Mass. 11, 78 

12. Board of Education v. Town- N. E. 765, 6 L.RA.(N.S.) 865. 
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executory contract unless the other party consents to a modification 
amounts to a total breach of the agreement.** Again, upon the re- 
fusal of one who has employed another to perform services for him 
to advance money for his expenses, as required by the contract, the 
latter may sue for breach of the contract without completing per- 
formance on his part.*' Positive breaches of contract are not divested 
of that character because the acts by which they are worked are crim- 
inal or tortious.** However, a general assignment does not constitute 
a breach of a contract with the assignor, by reason of the insolvency 
which such an act imports. The insolvency of one of the parties to 
an executory contract of sale is not equivalent either to a rescission or 
a breach. Where the subject of the contract involves no personal 
relation or confidence between the parties, or the exercise of personal 
skill or science, and there are no words restraining its assignment, 
the mere assignment by one of the parties will not operate as a rescis- 
sion or termination of the agreement. Nor is the rule diflFerent where 
the assignment is for the benefit of creditors, even though the assign- 
ment contains no provisions with respect to the assignee's power to 
carry out contracts.** 

378. Failure to Perform. — ^Embodied in the statutes of some ju- 
risdictions is the rule that a contract may be passively violated by not 
doing what was covenanted to be done at the time or in the manner 
implied from the nature of the contract, as well as that stipulated in 
it.** Aside from statutory provisions, it is settled that upon an obliga- 
tion to do a particular thing, or to pay a debt for which the covenantee 
is liable, or to indemnify against liability, the right of action is com- 
plete on the defendant's failure to do the particular thing he agreed 
to perform, or to pay the debt, or discharge the liability.* Thus one 
who employs another to manufacture goods or to construct machinery, 
but who fails or refuses to call or accept such goods or machinery 
when completed and set aside for him, is liable in an action for not 
accepting as he agreed to do.* Conversely, where a debtor agrees to pay 
by sawing into lumber timber which the creditor is to furnish, and 
the latter dies before furnishing it, there is no breach of contract on the 

16. Ingham Lumber Co. v. Inger- ing Co., 161 N. Y. 435, 55 N. E. 941, 
soU, 93 Ark. 447, 125 S. W. 139, 20 48 LJl.A. 685. 

Ann. Cas. 1002; Richards i;. Manito- 20. Eugster v. West, 35 La. Ann. 

woe, etc., Traction Co., 140 Wis. 85, 119, 48 Am. Rep. 232. 

121 N. W. 937, 133 A. S. R. 1063. 1. Todd v. Weber, 95 N. Y. 181, 47 

17. Parrot v. Mexican Cent. R. Co., Am. Rep. 20; Lyle v. McCormick Har- 
207 Mass. 184, 93 N. E. 590, 34 L.R.A. vesting Mach. Co., 108 Wis. 81, 84 
(N.S.) 261. N. W, 18, 51 LJIA. 906. 

18. Keene v. Lizardi, 6 La. 315, 26 2. Central Lith. etc., Co. v. Moore, 
Am. Dec. 478. 75 Wis. 170, 43 N. W. 1124, 17 A. S. 

19. Yandegrift v. Cowles Engineer- R. 186, 6 LJI.A. 788, 
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debtor's part until the timber has been furnished to him and he refuses 
to saw it.' 

379. Violation of Contract Not to Engage in Business or Occupa- 
tion. — ^There certainly can be a point where a contract not to engage 
in a particular business would be broken, short of an open and public 
breach and defiance of the covenantor's clear obligation. As there is 
a purpose and an object which the parties had in view when they 
entered into the contract, the covenantor is bound to act in good faith 
and carry out that object and purpose. For instance, one who agrees 
not to keep a tavern cannot evade the spirit and requirements of the 
agreement by evasive restrictions and limitations in the manner that 
he serves and entertains the traveling public. Without violating his 
contract, he cannot entertain any part of the traveling public for the 
mere purpose of receiving the compensation that he might receive.* 
Likewise, to prove the breach of a covenant not to enter into the 
retail grocery business, it need not be shown that the defendant had 
a regular store, or that he retailed all the articles that had been kept 
and retailed from the store sold to the plaintifiF. If a material and 
substantial part of such articles were retailed by the defendant with- 
in the prescribed limits, such retailing would constitute a breach of 
the covenant, provided it came within the definition of a retail gro- 
cery business. The defendant is responsible if he serves customers 
within the prescribed limits, although he may have no residence, 
shop, or place of business within such limits.* A contract not to 
manufacture or sell a designated bitters is broken by the sale of the 
same bitters under another name, especially if the vendor represents 
to his customers that the bitters which he manufactures and sells 
are superior to the bitters which he has thus sold the right to man- 
ufacture and sell.* The question as to which there is some conflict 
of authority is whether a contract not to engage in a particular busi- 
ness or occupation is broken by entering another's employ. In some 
cases the question has been answered in the negative,' while an af- 
firmative answer has been given in other cases.* In support of the 
latter view, it has been pointed out that in common sense or reason, 
the object of every such covenant is to get rid of the competition 
which endangers the business of the purchasing party, to remove 
beyond reach the influence of the vendor's popularity, business in- 
tegrity, knowledge, or skill, and to make it impossible for personal 

8. RusseU & Co. v. Polk County Ab- (D. C.) 306, 53 L.R.A. 397. 

stract Co., 87 la. 233, 54 N. W. 212, 6. Gregory v. Speiker, 110 Cal. 150, 

43 A. S. R. 381; Hawkins v. BaU's 42 Pac. 576, 52 A. S. R. 70. 

Adm'r, 18 B. Men. (Ky.) 816, 68 7. Bowers i;. Whittle, 63 N. H. 147, 

Am. Dec. 755. 56 Am. Rep. 499 (dentist). 

4. Heichew v. Hamilton, 4 G. 8. Pohlman v, Dawson, 63 Kan. 471, 
Greene (la.) 317, 61 Am. Dec. 122. 65 Pac. 689, 88 A. S. R. 249, 54 

5. Love V. Stidham, 18 App. Cas. L.R.A. 913 (barber), 
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influences and friendly considerations, arising from long-continued 
business acquaintance, to be exerted to the prejudice of such pur- 
chaser. Without these considerations, such contracts are quite mean- 
ingless. But not one of these influences is there which will not be 
felt or brought to bear, to a greater or less extent, if the vendor 
engages in business even as a clerk.* Aside from the diflference of 
the language of particular covenants, the diversity of opinion is due, 
to some extent at least, to the fact that contracts in restraint of 
trade are viewed from different aspects.*® It may be suggested that 
the mere engagement as an employee in a rival business is Qot de- 
terminative of a breach of such a covenant, but the inquiry must be 
as to the effect of such employment upon the business sought to be 
protected ; and this effect will depend in part upon the nature of the 
business, and in part upon the participation of the employee in its 
control. The test to be applied to the question whether an agreement 
not to engage in a certain business is violated by accepting employ- 
ment in that business has been said to be whether in its scope and 
character the employment is such as to result in all likelihood in 
substantial interference with the business which was the subject of 
the contract. The nature of the business which the party abandons, 
and the natural and reasonable effect of the new employment upon 
it, are to be considered.** In such cases there is a patent distinction, 
it has been said, between a mere servantship in a business and the 
managership thereof. One is subordinate — inconsequential in affect- 
ing the general popularity and success of the enterprise — ^while the 
other is dominant, controlling, influential, in its appeal to public 
favor, and hence in its inevitable effect upon the success of the busi- 
ness.** Of course, a contract not to enter into a certain business is 
violated where the promisor connects himself nominally as manager 
with a business advertised as his own, and it does not appear that 
anyone else has an interest therein, the circumstances being such as 
to make the public think that in patronizing the new business they 
are benefiting the manager personally.*' Causing it to be believed 
by the prospective customers of the otiber party that one is a partner 
in a rival firm is likewise a breach of a contract not to engage in a 
business for a certain time.** If several persons engaged in a business 
at a certain place sell it, and agree not to engage thereafter in the 
same business, in that place, it is a violation of tiie contract for any 

9. Siegel v. Marcus, 18 N. D. 214, 12. Smith v. Webb, 176 Ala. 596, 
119 N. W. 358, 20 LJt.A.(N.S.) 769. 58 So. 913, 40 Lit. A. (N.S.) 1191. 

10. See supra, par. 87. 18. Nelson v. Brassington, 64 Wash. 

11. Smith V. Webb, 176 Ala. 596, 180, 116 Pac 629, Ann. Cas. 1913A 
58 So. 913, 40 L.R.A.(N.S.) 1191 and 289. .. . ^ «,^ 
note; Siegel v. Marcus, 18 N. D. 214, 14. Daniels v. Brodie, 54 Ark. 216, 
119 N. W. 358, 20 Li.A.(NA) 769 15 S. W. 467, 11 LJBjL 81. 

and note* 
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one or all of them to take stock in, help to organize, or manage a 
corporation formed to compete with the purchaser in such business. 
It is also a violation of the contract for the prohibited parties to fur- 
nish machinery, or capital, or a portion of either, in lieu of stock, in 
a corporation organized with a view of competing with the person 
protected by his contract against such injury.** A covenant not to 
engage in a particular business directly or indirectly is broken by 
combining with or employing others to do so, or by engaging in the 
same business in the name of the covenantor's son.** It has been 
said to be otherwise where the covenantor establishes his son in the 
same business merely in furtherance of a plan to aid his children, 
the parent having no personal interest in the business.*' 

380. Preventioii of Performance. — The act of one party in prevent- 
ing the other from performing the contract is a breach thereof.** The 
underlying principle is that he who, by mutual contract, confers on 
another a right or imposes a duty, impliedly agrees not to defeat that 
right or make impossible the performance of that duty by any aflBrma- 
tive acts of his own. Accordingly, from a contract which imposes 
on one of the parties a duty to make a payment of money to the 
other party within a definite time, or at least a tender thereof, there 
results by necessary implication the agreement on the latter's part 
to do no act which would render such payment or tender impossible. 
Therefore the latter's acts which prevent the former from tendering 
or paying the money constitute a breach of the contract.** 

381. Effect of Breach Generally. — A contract may give a party 
the right to demand its performance according to its terms, but there 
is no delict, and no cause of action, until the other party refuses or 
neglects to perform some duty required of him by the terms of the 
contract. However, the breach of a contract gives rise to a cause of 
action.** Where a contract is valid and is not performed or its non- 
performance excused, the obligation to pay damages arising from 
the nonperformance is implied by law.* The parties may agree that 
in case of nonperformance, the party failing to perform shall be 
relieved upon agreed terms. But a naked default in performance 

15. Kramer v. Old, 119 N. C. 1, 25 33 Am. Rep. 648; Davis v. Crawford, 
S. E. 813, 56 A. S. R. 652, 34 LJIA. 2 MiU. Const. (S. C.) 401, 12 Am. Dec. 
389. 682. 

16. Guerand v. Danddet, 32 Md. 19. Loehr v. Dickson, 141 Wis. 332, 
561, 3 Am. Rep. 164. 124 N. W. 293, 30 L.R.A.(N.S.) 495. 

17. Harkinson's Appeal, 78 Pa. St. 20. Tillinghast v. Boston, etc., Lnm- 
196, 21 Am. Rep. 9. ber Co., 39 S. C. 484, 18 S. E. 120, 22 

18. Milske v. Steiner Mantel Co., Lit.A. 49. 

103 Md. 235, 63 Atl. 471, 115 A. S. R. 1. Middlesex Water Co. v. Knapp- 
354, 5 L.RA.(N.S.) 1105; Clark v. mann Whiting Co.. 64 N. J. L. 240, 
New York, 4 N. T. 338, 53 Am. Dec. 45 Ati. 692, 81 A. S. R. 467, 49 LJIA. 
379; Butler v. Butler, 77 N. Y. 472, 572. 
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cannot be held to discharge the obligation.* After the breach of 
a contract has given rise to a cause of action, the rights of the in- 
nocent party are not affected by an offer to perform by the party 
who has broken the contract.' Nor is the right of action affected 
by the fact that after such breach, the innocent party has disabled 
himself from performing.* But the party who commits the first 
breach of a contract cannot maintain an action against the other for 
a subsequent failure to perform.* 

382. Entire or Partial Breach. — ^The breach of a dependent cove- 
nant which goes to the whole consideration of a contract gives to the 
injured party the right to rescind the contract, or to treat it as broken 
and to recover damages for a total breach.* Even the partial breach 
of a contract ordinarily gives rise to a cause of action for damages. 
When a party has a specified time within which to perform an act, 
the other party has of course no right to recover untU after the time 
has expired. After the time has elapsed and the act has not been 
done, he may sue and recover for a nonperformance, notwithstanding 
the fact that by the terms of the agreement other things remain to be 
performed, unless they are in their nature incapable of separation. 
If such an action is brought and a recovery had, it will be limited to 
the damages sustained at the time of instituting the action, and will 
constitute a bar to any further recovery for a breach of this part of 
the agreement.' However, every breach of a continuing contract 
does not authorize the adverse party to treat it as entirely putting 
an end to the contract so as to warrant the recovery of damages for 
the nonperformance of the whole contract. Whether it does must 
depend upon the facts of each particular case. Often it is difficult 
to determine whether the breach of such continuing contract is entire 
and total, so as to entitle the party to recover damages for an entire 
nonfulfilment, or whether it is only partial and temporary, so that 
the party can recover only such damages as he has already sustained, 
and he must still accept the performance of the residue of the contract, 
if the other party will fulfil it. For instance, in the case of a con- 
tract to furnish one with board, fire, lights and housekeeping so long 
as he should choose, there might be such a breach of the contract as 
would entitle the plaintiff to maintain an action which would not 
authorize a recovery as for an entire breach, as some slight omission to 

2. Woodland Oil Co. v. Crawford, Am. Rep. 177. 

55 Ohio St. 161, 44 N. E. 1093, 34 5. Loudenback Fertilizer Co. v. Ten- 

L.R.A. 62. nessee Phosphate Co., 121 Fed. 298, 

3. Lima Locomotive, etc., Co. v. 58 C. C. A. 220, 61 L.R.A. 402. 
National Steel Castings Co., 155 Fed. 6. Kaufman v, Raeder, 108 Fed. 
77, 83 C. C. A. 593, 11 L.R.A.(N.S.) 171, 47 C. C. A. 278, 54 L.R.A. 247. 
713; Gould v. Banks, 8 Wend. (N. Y.) 7. Crabtree v. Hagenbaugh, 25 111. 
562, 24 Am. Dec. 90. 233, 79 Am. Dec. 324, 

4. Dunn v. Johnson, 33 Ind. 54, 5 
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fulfU the contract in relation to fire or lights, accidental, or even 
negligent, but not gross or wilful. At the same time, if the defend- 
ant should wholly and absolutely refuse to keep the plaintiff for a 
long period of time, and compel him to furnish a house and main- 
tenance for himself, with notice that the defendant did not intend 
further to perform the contract on his part, or if he should grossly 
and wantonly illtreat the plaintiff, so that he could no longer live 
quietly and comfortably with the defendant, such a breach might 
well be regarded as entire, and justify a recovery of damages for the 
full term of the contract. It cannot be said, then, as a proposition of 
law, that a breach of such a contract will or will not entitle a party 
to damages beyond what he has already in fact sustained, but it 
becomes a question of fact in each case whether the breach is entire 
or partial.* 

383. Waiver of Breach. — ^A party may waive his right of action 
and accept or insist on performance after a breach of the contract.* 
Similarly, when forfeitures, which are not favored, are once waived, 
their enforcement will not be assisted by the courts. Where a cove- 
nant has been broken, the acceptance of performance of a new agree- 
ment substituted in place of it will have the effect of waiving the 
breach.*^ Anything which draws on the other party to execute the 
agreement after the default in respect to time, or which shows that it 
is deemed a subsisting agreement after such default, will amount to 
a waiver, as will also a failure to avail one's self of it at the first fit 
occasion, and before or when the other begins, after default, to act 
again on the agreement.^^ Accordingly, the mere failure to pay the 
instalments for the purchase price of a newspaper plant on the exact 
days when they are due under the contract will not, in case the seller 
receives them afterwards, permit him to claim such a breach on the 
part of the buyer as to authorize him to disregard his agreement in 
the contract not to conduct another paper in that county.** Bringing 
an action against a building contractor for failure to proceed with his 
contract after performance has been rendered impossible by a fire, is 
a waiver of a prior breach of his contract in not completing the build- 
ing before the fire.*' But merely paying monthly accounts for laborers 
furnished under a contract to furnish a certain number of hands per 
day does not waive a claim for damages for a shortage, where the full 

8. Remelee v. Hall, 31 Vt. 582, 76 28 Am. Dec. 592. 

Am. Dec. 140. 12. McAuliffe v, Vaughan, 135 Ga. 

9. Crabtree v, Hagenbaugh, 25 111. 852, 70 S. E. 322, Ann. Cas. 1912A 
233, 79 Am. Dec. 324; Gould v. Banks, 290, 33 L.R.A.(N.S.) 255. 

8 Wend. (N. Y.) 562, 24 Am. Dec. 13. Krause v. Board of School Trus- 

90. tees of Crothersville, 162 Ind. 278, 70 

10. Qamhart v. Finney, 40 Mo. 449, N. E. 264, 102 A. S. R. 203, 1 Ann. 
93 Am. Dec. 303. Cas. 460, 65 L.R.A. 111. 

11. Falls V. Carpenter, 21 N. C. 237, 
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number of hands was at all times demanded.^^ The waiver of a 
breach by a fertilizer manufactureri of his contract to procure his 
crude rock from the other party, by his failure to do so for two years, 
is not shown by neglect absolutely to refuse further compliance until 
after orders for a large amount have been received, where they were 
all rushed in within a few months, and full knowledge of the facts was 
not shown.** If a contract payable in specific articles has been broken, 
and has become payable in money, the creditor can thereafter accept 
part payment in goods at his pleasure, and still require that further 
payments shall be made in money.** Moreover, the breach of a 
stipulation in a construction contract that the owner shall furnish 
appliances and facilities for the work is not necessarily waived by the 
contractor by proceeding with the work. The contractor's conduct 
may, however, amount to a waiver if he not only proceeds with the 
work for a considerable time, but informs the owner that he will 
perform the work without such appliances or facilities.*' This does 
not mean that where the furnishing of material or appliances by the 
owner is a condition precedent to the performance of the work a 
contractor may proceed, notwithstanding the owner's refusal to have 
the work performed.** Again, damages suffered by the owners be- 
cause of faulty construction of a building, after the arbitration of a 
claim for damages arising from a particular defect, are not waived by 
an agreement providing for the adjustment of such claim and the 
arbitration of it. And a waiver of damages for failure to complete 
a building on time "on and after" a specified date will not waive 
damages accruing before that time. Moreover, the occupation of a 
building not completed in the time called for by the contract, under 
an agreement that damages for the delay shall be waived, does not 
waive damages for faulty construction not then known to exist, 
especially where it provides for adjustment of damages acising from 
the specified defect.** 

Anticipatory Breach 

384. Generally. — An anticipatory breach of a contract precedes 
the time prescribed for its performance, or at least the time when 
tender of performance has been proffered. If it does not precede the 
time of performance or actual tender it is not anticipatory. Where 
it precedes a formal tender under the contract and is in anticipation 

14. State V. Arkansas Brick, etc., 17. Stonega Coke, etc., Co. v. Add- 
Co., 98 Ark. 125, 135 S. W. 843, 33 ington, 112 Va. 807, 73 S. E. 257, 37 
L.R.A.(N.S.) 376. LJl.A.(N.S.) 969 and note. 

15. Loudenback Fertilizer Co. v. 18. Note: 37 L.R.A.(N.S.) 972 et 
Tennessee Phosphate Co., 121 Fed. seq. 

298, 58 C. C. A. 220, 61 LJl.A. 402. 19. Brent v. Head, Westervelt & 

16. Smith V, CooUdge, 68 Vt. 516, Co., 138 la. 146, 115 N. W. 1106, 16 
35 AU. 432, 54 A. S. B. 902. L.R.A.(N.S.) SOL 
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of such tender^ it is as voluntary and its eflfect is the same as when it 
precedes the time when performance is required, in whole or in part, 
by the contract*® It is true that in strictness there can be no breach 
before the time for performance has arrived. Nevertheless there can 
be no doubt that, under the decisions, a contract may be broken before 
the time for performance has arrived, although there is diversity of 
opinion as to the contracts which may thus be broken and as to the 
acts which constitute such a breach. 

385. Renunciation — ^Majority Rule. — ^The controversy which has 
been alluded to is chiefly with respect to the question whether the 
renunciation of a contract before the time for performance is such a 
breach as gives an immediate right of action. A majority of the 
courts have reached the conclusion that a renunciation which amounts 
to a refusal to perform the contract at any time gives the adverse party 
an option to treat the contract as broken, and to sue immediately, 
notwithstanding the fact that under the terms of the contract the time 
for performance has not yet arrived. A man who wrongfully re- 
nounces a contract into which he has deliberately enter^, cannot 
justly complain if he is immediately sued for compensation in dam- 
ages by the man whom he has injured. The promisee may, if he 
thinks proper, treat the repudiation of the other party, as a wrongful 
termination of the contract, and may at once bring his action as 
on a breach of it; and in such action he will be entitled to such dam- 
ages as would have arisen from the nonperformance of the contract 
at the appointed time, subject, however, to abatement in respect of 
any circumstances which may have afforded him the means of miti- 
gating his loss. When the promisee adopts the latter course, treating 
the contract as broken, and himself as discharged from his obligations 
under it, he resolves his right into a mere cause of action for damages. 
He is no longer concerned with the disposition which the promisor 
may make of the subject-matter of the contract. As a reason for this 
rule it has been suggested that when there is a contract .to do an act 
on a future day, there is a relation constituted between the parties in 
the mean time by the contract, and that they impliedly promise that 
in the mean time neither will do anything to the prejudice of the 
other inconsistent with that relation. A better reason that has been 
advanced is that the promisee has an inchoate right to the performance 
of the bargain, which becomes complete when the time for per- 
formance has arrived. In the mean time he has a right to have the 
contract kept open as a subsisting and effective contract. Its unim- 
paired and unimpeached efficacy may be essential to his interests. 
His rights acquired under it may be dealt with in various ways for 
his benefit and advantage. Of all such advantages the repudiation of 

20. Wester i;. Casein Co. of America, 206 N. Y. 506, 100 N. E. 488, Ann. 
Cas. 1914B 377. 
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the contract by the other party, and the announcement that it will 
never be fulfilled, must of course deprive him. It is therefore quite 
right to hold that such an announcement amounts to a violation of 
the contract in omnibus, and that upon it the promisee, if so minded, 
may at once treat it as a breach of the entire contract and bring his 
action accordingly. By acting on such a notice of the intention of 
the promisor, the promisee may in many cases avert, or at all events 
materially lessen, injurious effects which would otherwise flow from 
the non-fulfilment of the contract; and in assessing the damages for 
breach of performance, a jury will of course take into account what- 
ever the plaintiff has done or has had the means of doing, and as a 
prudent man, ought in reason to have done, whereby his loss has 
been, or would have been, diminished.* In order to justify the ad- 
verse party in treating the renunciation as a breach, the refusal to 
perform must be of the whole contract or of a covenant going to the 

whole consideration, and Tnijat bft flist^p<>t.^ nt^fignivnAul anrl flhfln1pf^^« 

although the renunciation need not necessarily be made at the place 
of performance named in the contract.' It may be observed, how- 
ever, that the renunciation itself does not ipso facto constitute a 
breach. It is not a breach of the contract unless it is treated as such 
by the adverse party. Upon such a repudiation of an executory agree- 
ment by one party, the other may make his choice between the two 
courses open to him, but can neither confuse them nor take both.* 
It has accordingly been decided that a mere declaration, by one of 
the parties to an executory contract, of an intention not to perform 
it, which is retracted almost immediately and before any declaration 
has been made or act done by the other party in respect to such re- 
nunciation, and before injury therefrom has resulted to him or a' 
change in his situation or the condition of the subject-matter has 
occurred, does not constitute a breach, unless perhaps in the case ot 
a contract of marriage, or other similar contract imposing peculiar 

1. Kuhlman v. Wieben, 129 la. 188, 1914B 377; Brady v. Oliver, 125 Tenn. 

105 N. W. 455, 2 L.R.A.(N.S.) 666; 595, 147 S. W. 1135, Ann. Gas. 1913C 

Dambmann v. Lorentz, 70 Md. 380, 376 and note, 41 L.R.A.(N.S.) 60; 

17 Atl. 389, 14 A. S. R. 364; Hosmer Greenwall Theatrical Circuit Co. v. 

V. Wilson, 7 Mich. 294, 74 Am. Dec. Markowitz, 97 Tex. 479, 79 S. W. 

716; O'Neill v. Supreme Council, A. 1069, 65 L.R.A. 302; Hochster i;. De 

L. of H., 70 N. J. L. 410, 57 AU. 463, La Tour, 2 EI. & Bl. 678, 75 E. C. L. 

1 Ann. Cas. 422 and note; Holt v. 678, 17 Jur. 972, 22 L. J. Q. B. 455, 

United States Security Life Ins., etc., 6 Eng. Rul. Cas. 576 and note. 

Co., 74 N. J. L. 795, 67 Atl. 118, 12 2. Note: 6 Eng. Rul. Cas. 586, 588. 

Ann. Cas. 1105 and note, 11 L.R.A. S. Wester v. Casein Co. of America, 

(N.S.) 100; Holt 17. United Security 206 N. Y. 506, 100 N. E. 488, Ann. 

Life, Ins., etc., Co., 76 N. J. L. 585, Cas. 1914B 377. 

72 Atl. 301, 21 L.R.A.(N.S.) 691; 4. Greenwall Theatrical Circuit Co. 

Wester i;. Casein Co. of America, 206 v. Markowitz, 97 Tex. 479, 79 S. W. 

N. Y. 506, 100 N. E. 488, Ann. Cas. 1069, 65 LJI.A. 302. 
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obligations upon the parties during the time intervening between 
the making and performance thereof.* The promisee, if he pleases, 
may treat the notice of intention as inoperative, and await the time 
when the contract is to be executed, and then hold the other party re- 
sponsible for all the consequences of non-performance; but in that 
case he keeps the contract alive for the benefit of the other party as 
well as his own. He remains subject to all his own obligations and 
liabilities under it, and enables the other party, not only to complete 
the contract, if so advised, notwithstanding his previous repudiation 
of it, but also to take advantage of any supervening circumstance 
which would justify him in declining to complete it* Upon election 
to treat the renunciation of the contract by the other party, whether 
by declaration or by acts and conduct, as a breach of the contract, the 
rights of the parties are to be regarded as then culminating, and the 
contractual relation ceases to exist except for the purpose of main- 
taining an action for the recovery of damages.' Ordinarily the party 
who is wilKng to abide by an executory contract may treat it as sub- 
sisting up to the time when performance should commence, for the 
purpose of insisting that the other party, who has previously re- 
pudiated it, shall then and finally determine whether he will comply 
with its terms, or persist in his resolution not to perform upon his 
part. But the party who has not broken his compact is not allowed 
to treat it as in force, for the purpose of performing in direct opposi- 
tion to the refusal of the other to abide by its terms, and then enforce 
the payment of the contract price. One reason for this is found in 
the general rule that a person who has been injured by a breach of 
contract must put forth reasonable exertion to render the injury as 
light as possible. He cannot negligently or wilfully allow the dam- 
ages to be unnecessarily enhanced; or, if he does, the increased loss 
falls upon him.® 

386. Renunciation — ^Minority Rule. — Some courts have, however, 
reached the conclusion that even if renunciation may be treated as 
a breach where the contract may fairly be interpreted as establishing 
between the parties a present relation involving mutual obligations, 
declarations which merely disclose the probability of a future breach 
cannot, in the case of ordinary contracts, be treated as a present 
breach, or confer a present right of action. It is said that an executory 

6. Swiger v. Hayman, 56 W. Va. 79 S. W. 1069, 65 L.RA. 302. 

123, 48 S. E. 839, 107 A. S. R. 899, 3 Notes: Ann. Cas. 1913C 389; 6 Eng. 

Ann. Cas. 1030. Rul. Cas. 585. 

6. Dambmann v. Lorentz, 70 Md. 7. Lake Shore, etc., R. Co. v. Rich- 

380, 17 Atl. 389, 14 A. S. R. 364; ards, 152 111. 59, 38 N. E. 773, 30 

Krebs Hops Co. v. Livesley, 59 Ore. L.R.A. 33. 

574, 114 Pac. 944, 118 Pac. 165, Ann. 8. Gibbons v. Rente, 51 Minn. 499, 

Cas. 1913C 758; Green waU Theatrical 53 N. W. 756, 22 L.R.A. 80. 

Circuit Co. v. Markowitz, 97 Tex. 479, Note: 33 A. S. R. 795, 796. 
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contract ordinarily confers no title or interest in the subject-matter of 
the agreement. Until the time arrives when, by the terms of the agree- 
ment, he is or might be entitled to its performance, he can suffer no 
injury or deprivation which can form a ground of damages. There ' 
is neither violation of right, nor loss upon which to found an action. 
In order to charge one in damages for breach of an executory personal 
contract, the other party must show a refusal or neglect to perform, 
at a time when and under conditions such that he is or might be en- 
titled to require performance. Until the plaintiff has either suffered 
loss or wrong in respect of that which has already vested in him in 
right, or has been deprived of or prevented from acquiring that which 
he is entitled to have or demand, he has no ground on which to seek 
a remedy by way of reparation. The conduct of the defendant is no 
wrong to the plaintiff imtil it actually invades some right of his. 
Actual injury and not anticipated injury is the ground of legal 
recovery. The plaintiff's rights are invaded by repudiation of the 
contract only when it produces the effect of non-performance, or pre- 
vents him from entering upon or completing performance on his 
part, at a time when and in the manner in which he is entitled to 
perform it or to have it performed.* It is said that there is always the 
possibility that either party to an agreement may violate it when per- 
formance by him is due. This possibility is not converted into a cer- 
tainty by his premature refusal to fulfil his obligations. He may re* 
pent of his hasty decision. After such anticipatory disavowal of the 
contract, there still remains, as before, the possibility both of ultimate 
performance and of ultimate violation of the agreement by the one who 
has threatened, but only threatened to ignore it. By a premature 
repudiation the rights of the other party are not in any degree affect- 
ed. He still has a right to insist upon the performance of the agree- 
ment at the appointed time, or that the other party shall pay damages 
for the breach of the contract. But, if the contract is to marry at a 
future date, a different case is presented. The agreement to marry 
connotes the further agreement to remain affianced until the perform- 
ance of the contract has established the still closer relation of husband 
and wife. Such an agreement establishes a distinctive relation, known 
as "betrothment.*' He who destroys this relation — ^though it be done 
before the period of marriage has, under the terms of the contract, 
arrived — ^violates the contract in a vital element; and the violation is 

9. Daniels v. Newton, 114 Mass. 530, bring an action for breach of the con- 

19 Am. Rep. 384. tract, in which he may not recover full 

Bat even in Massachusetts the re- damages although the time has not 

pudiation of a contract by one party arrived when according to the contract, 

after partial performance on his part performance was to have been com- 

givea the other party the right to pleted. 1 Ann. Cas. 427, note. 
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none the less actionable because the promise to remain engaged in the 
meantime is implied, and not expregeed.*® 

387. Voluntary Disability to Perform. — ^To some extent the dis- 
• pute in reference to the effect of a renunciation of a contract before 
the time for performance, extends to a case where a party voluntarily 
disables himself from performing. Under the view that such a re- 
nunciation may be treated as a breach, a party to a contract has an 
immediate right of action if the act of the other party in voluntarily 
disabling himself from performing can be treated as a repudiation 
of the contract.** Illustrations that have been given of this rule are 
the case of a man who, having promised to marry a woman on a 
certain day, marries another woman before that day, or where one 
who has contracted to execute a lease on a future day for a certain 
term, executes before that day a lease to another for the same term. 
It has been said that in cases of this character the performance of the 
contract is made a legal impossibility by the assumption upon the 
part of the defaulting party of obligations with respect to the subject- 
matter of the contract that are wholly inconsistent with the perform- 
ance.** The statement that the promisor has rendered it impossible 
for him to perform the contract when the time for performance ar- 
rives is not strictly correct, because before the time stipulated for 
performance the first wife may have died, or a surrender of the lease 
executed may be obtained. However, by treating as a repudiation of 
the contract the act of a party in doing something which disables him 
at that moment from performing if performance were then due, the 
right of the other party to sue as for a present breach of the contract 
may be sustained for the reasons which have been given in the 
analogous case of a renunciation of the contract.*' The common 
case of a party disabling himself from the performance of his part of 
the contract, which confers upon the other party an immediate right 
of action, is where the disability is total and goes to the whole contract 
But, the fact that it is impossible for a contractor to do the work 
within the time stipulated cannot be said to be a total disability to per* 
form the contract, nor such a disability as, if the contract is per- 
formed under it, would produce something other and different from 
the thing contemplated by the parties. The contractor is entitled to a 
pro tanto performance for the full time as long as he complies with 
the specifications of the contract in the performance, in order to re- 
duce his liability for the breach. Should he fail to complete the 

10. Stanford v. McGiU, 6 N. D. 147 S. W. 1135, Ann. Cas. 1913C 376, 
536, 72 N. W. 938, 38 L.R.A. 760. 41 L.R.A.(N.S.) 60. 

11. Brady v. Oliver, 125 Tenn. 595, 13. Hochster v. De La Tour, 2 El. 
147 8. W. 1135, Ann. Cas. 1913C 376 & Bl. 678, 22 L. J. Q. B. 455, 75 E. C. 
and note, 41 L.R.A.(N.S.) 60. L. 678, 17 Jur. 972, 6 Eng. Rul. Cas. 

Note: 1 Ann. Cas. 427. 576. 

12. Brady v. Oliver, 125 Tenn. 595, 

1028 



Digitized by 



Google 



6 E. C. L. CONTRACTS f 388 

contract within the time, he would be liable for such damages as the 
other party would sustain because of the default. On the otixev hand, 
the contractor is entitled to the benefit of all the money he can earn 
under it within the time. The other party is not justified in doing 
anything that would increase the liability of the contractor, notwith- 
standing an immaterial breach.** However, courts which deny that 
the renunciation of a contract may be treated as a present breach 
have likewise questioned whether the certainty that a party will not 
be able to perform his agreement when performance by him is due 
is equivalent to a present breach of the contract, when, as a matter 
of fact, he has not violated, and cannot violate, the contract imtil 
the future day for fulfilment has been reached. It is by no means 
certain that the fact that a party has put it out of his power to perform 
a contract when the day of performance has arrived is a breach thereof, 
or whether the utmost eflFect of such an act is merely to make inevi- 
table a future breach of the agreement.** It has been said, moreover, 
that in this respect there is no analogy between conditions of forfeiture 
or defeasance and executory contracts. If one, having an estate on 
condition, by his own act in dealing with the estate puts it out of his 
power to perform or comply with the condition, he does what is 
inconsistent with the terms upon which alone he has the estate ; and 
his grantor may re-enter, even before the time of stipulated perform- 
ance, not because of a new right acquired by the terms of the agree- 
ment, but because the right of the other party having become for- 
feited or extinguished by his breach of the condition, or violation of 
the terms of his tenancy, the grantor or feoffor is restored to his 
former estate and right. It is by virtue of that right or title that he 
enters, the other party being no longer able to avail himself of his 
conditional estate or right. The analogy holds good if the plaintiff's 
right to require performance of the agreement awaits only a con- 
tingency which the defendant removes by making it impossible. It 
gives no support to the proposition that, in a contract to be performed 
on a given day, the voluntary disability of one party will entitle the 
other to require performance, or to have an action for non-perform- 
ance, before that day arrives.** 

388. Prevention of Performance or Direction to Discontinue. — 
While a contract is executory a party has the power to stop perform- 
ance on the other side by an explicit direction to that effect, subjecting 
himself to such damages as will compensate the other party for being 
stopped in the performance on his part at that stage in the execution 
of the contract The party thus forbidden cannot afterwards go on, 

14. Brady v. OUver, 125 Tenn. 595, 72 N. W. 938, 38 L.R.A. 760. 

147 S. W. 1135, Ann. Cas. 1913C 376, 16. Daniels v. Newton, 114 Mass. 
41 L.R.A.(N.S.) 60. 530, 19 Am. Rep. 384. 

15. SUnf ord v. McOill, 6 N. D. 536, 
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and thereby increase the damages, and then recover such damages 
from the other party. The legal right of either party, to violate, 
abandon, or renounce his contract, on the usual terms of compensation 
to the other for the damages which the law recognizes and allows — 
subject to the jurisdiction of equity to decree specific performance in 
proper cases — is universally recognized and acted upon.*' The mere 
fact that the contract has been made with several joint contractors, 
while the refusal to perform has emanated from only one of them, 
does not affect the operation of the rule. Hence, when one has agreed 
to erect a building for two persons who have bound themselves jointly 
to pay a certain sum for the work, but, before entering upon the per- 
formance of the work, is notified by one of those persons that he will 
not carry out his part of the contract, the allowable and only proper 
course is to treat the contract as broken by both the joint contractors 
and sue for damages. The party who has contracted to erect the 
building cannot, under such circumstances, go on and complete it, 
and recover the contract price.*® These principles do not conflict with 
the rule that, where a party to a contract prevents performance by 
the other party, the latter may sue for a breach without waiting for 
the arrival of the time fixed for performance.** Similarly, where, 
after the performance of an entire contract is commenced, the party 
performing is prevented by the other party from proceeding with 
the contract, an action lies for a breach of the entire contract, even 
though the time has not arrived for the performance of some of the 
provisions thereof.*® Ordinarily a contract is broken where, during 
its existence one of the parties directs the other to discontinue the 
performance thereof.* The case where the act of one party has the 
effect of preventing the other from performing, or requiring him to 
discontinue performance, seems to stand on a different footing from 
the mere renunciation by one party when nothing is required to be 
done by the other. This is so at least where the contract does not 
specify any time when performance may be entered upon, so that 

17. Gibbons v. Rente, 61 Minn. 490, 85, 121 N. W. 937, 133 A. S. R. 1063. 
53 N. W. 756, 22 L.R.A. 80; Trinidad Note: 43 Am. Dec. 671. 
Asphalt Mfg. Co. v. Buckstaff Bros. 18. Davis v. Bronson, 2 N. D. 300, 
Mfg. Co., 86 Neb. 623, 126 N. W. 293, 50 N. W. 836, 33 A. S. R. 783, 16 
136 A. S. R. 710 J Davis v. Bronson, L.R.A. 655. 

2 N. D. 300, 50 N. W. 836, 33 A. 19. Brady v. OHver, 125 Tenn. 595, 
S. R. 783 and note, 16 L.R.A. 655 147 S. W. 1135, Ann. Cas. 1913C 376 
and note; CoUyer v, Moulton, 9 R. and note, 41 L.R.A.(N.S.) 60. 
I. 90, 98 Am. Dee. 370; Gardner t?. Note: 1 Ann. Cas. 427. 
Deeds & Hirsig, 116 Tenn. 128, 92 S. 20. Dugan v, Anderson, 36 Md. 567, 
W. 518, 7 Ann. Cas. 1172, 4 L.R.A. 11 Am. Rep. 509. 
(N.S.) 740; Brady v. Oliver, 125 Tenn- I.Ingham Lumber Co. v. Inger- 
595, 147 S. W. 1135, Ann. Cas. 1913C soU, 93 Ark. 447, 125 S, W. 139, 20 
376, 41 LJl.A.(N.S.) 60; Richards v. Ann. Cas. 1002. 
Manitowoc, etc., Traction Co., 140 Wis. 

1030 



Digitized by 



Google 



6 R. C. L. CONTRACTS i 389 

the latter may begin immediately. Even courts which do not ordi- 
narily ireat renunciation before the time for performance as a breach, 
have denied the soundness of the contention that at no time is notice 
of refusal to perform efficacious to prevent performance on the other 
side, except at the moment that the party breaking the compact is 
bound to perform. The plaintiflf's rights are invaded by repudiation 
of the contract when it produces the eflfect of nonperformance on his 
part or prevents him from entering upon or completing performance 
on his part at a time when and in a manner in which he is entitled 
to perform it or have it performed. It may be that where the per- 
formance by the party notified not to perform consists of a single act 
— as the tender of a deed — notice before the time for such delivery 
will not warrant an action for damages; but where the final act of 
tender is the culmination of other acts which, in the nature of the 
case, must precede it — as where the party is to manufacture or build 
the thing to be delivered — ^it is quite clear that the conduct which 
before the time of delivery prevents the taking of the preliminary 
steps — the manufacture of the article or the erection of the building 
— as effectually prevents, before the day of tender arrives, the pos- 
sibility of delivery, as though that day in fact had arrived, and a 
tender of the thing had been rejected. In such a case the contract is 
as effectually broken by the notice not to go on with it, given before 
the day of delivery arrives, the person who is to do the work having 
then the right to enter upon the performance of the same, as though 
the notice had been given on the very day of delivery. The question 
in all cases is whether one party has prevented performance by the 
other party at the time when performance by him is due. This can 
be done as well by preventing the taking of those preliminary steps 
without which the final step cannot be taken as by preventing the 
taking of such final step itself. These preliminary steps must often 
precede by many days the time of performance, and it therefore must 
follow that notice of refusal to carry out the contract in such a case 
given before the time of performance, will operate as a breach of the 
contract in case the time has arrived at which the person willing to 
keep the contract may enter upon the work imder the contract.* 

Actions far Breach 

389. Generally. — ^The remedies for the breach of a contract have 
been incidentally mentioned from time to time in discussing the sub- 
ject of performance and breach. If the breach is of such a character 
that the injured party may consider himself absolved from perform- 
ing his part of the contract, he may maintain an action for the breach 

2. Davis V. Bronson, 2 N. D. 300, 50 N. W. 836, 33 A. S. R. 783, 16 L.R.A. 
655. 
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or he may sue to recover any money paid by him or on a quantum 
meruit to recover for what he has done.* Where a person for whom 
work is to be done breaks the contract, the other party either may sue 
upon his contract and recover so far as he haa performed, as well as 
for loss of profits, or he may waive the contract, sue upon a quantum 
meruit and recover the value of his labor. But he cannot pursue both 
remedies, for they bear a diflferent measure of damage.* It is well 
settled that, where one party repudiates the contract and refuses longer 
to be bound by it, the injured party has an election to pursue one of 
three remedies: (1) He may treat the contract as rescinded, and 
recover upon quantum meruit so far as he has performed; or (2) he 
may keep the contract alive for the benefit of both parties, being at 
all times himself ready and able to perform, and at the end of the 
time specified in the contract for performance, sue and recover imder 
the contract; or (3) he may treat the repudiation as putting an end 
to the contract for all purposes of performance, and sue for the profits 
he would have realized if he had not been prevented from performing. 
The injured party is not compelled to bring action immediately upon 
the breach of the contract, and thereby be deprived of his option to 
take advantage of one of the three remedies named. In other words, 
in such cases the right of option is given to the injured party, and 
not to the party in the wrong.* However, regardless of whether the 
contract may be treated by the injured party as terminated by the 
breach, the breach of a contract gives rise to a cause of action. Except 
in the case of an anticipatory breach, the place where a cause of 
action for a breach of contract arises is generally — almost universally 
— the place where the contract is to be performed. The reason why 
the place of the breach of contract is generally the place of its per- 
formance is that unless the place of performance is waived or perform- 
ance is anticipated it is only at such place that there is a breach or 
that it can be determined whether there is a breach.* Although the 
rights and obligations of the parties are generally governed by the 
law of the place of performance, the remedy for a breawjh is generally 
regulated by the law of the place where the action is brought.^ In 
some minor details, principally in matters relating to procedure, these 

3. Where the agreement has heen Co., 149 Cal. 60, 85 Pac. 929, 8 L Jt.A. 
terminated by the election or refusal (N.S.) 1171; Lake Shore, etc., R. Co. 
of the defendant to perform it, the v. Richards, 152 111. 59, 38 N. E. 773, 
other party may recover back any 30 L.R.A. 33 ; Krebs Hops Co. v. Live- 
money paid by him in part perform- sley, 59 Ore. 574, 114 Pac 944, 118 
ance. Ketchom v. Evertson, 13 Johns. Pac. 165, Ann. Cas. 1913C 758. 

(N. y.) 359, 7 Am. Dec. 384. 6. Wester v. Casein Co. of Ameri- 

4. Gabrielson v. Hague Box, etc., ca, 206 N. Y. 506, 100 N. E. 488, Ann. 
Co., 55 Wash. 342, 104 Pac. 635, 133 Cas. 1914B 377. 

A. S. R. 1032, 26 L.R.A.(N.S.) 993. 7. See Conflict of Laws, voL 5, 

5. McConndl «• Corona City Water pp. 931 et seq,; 1042 et seq. 

1032 



Digitized by 



Google 



6 R C. L. CONTRACTS i 390 

remedies may diflfer in different jurisdictioifs. But the cause of 
action which arises upon the breach of a contract is generally remedi- 
able either by an action for damages or, in some cases, by a suit for 
the specific performance of the contract, either aflSrmatively to com- 
pel the performance thereof, or negatively, to prevent the promisor 
from doing what he has agreed not to do.^ It may be added that in 
an action upon a contract, the party seeking to recover cannot claim 
the benefits thereunder, and at the same time repudiate the burden.* 
390, Procedttre. — ^For the breach of an entire and indivisible con- 
tract only one action for dametges is generally maintainable. The 
terms of a contract may, however, render it divisible so as to give 
rise to more than one cause of action, as where the contract is to do 
several things at different times. In such case an action lies upon 
every default because, although the agreement is entire, the per- 
formance is several.** The forms of action to be used in enforcing 
a cause of action for damages for the breach of a contract are ex- 
plained under titles dealing with remedial law.** In this connection 
it may be observed that it is not necessary that the form of remedy 
should be the same as against both parties. Parties to a contract are 
hable according to the form in which they respectively execute the 
contract. One party may be liable in assumpsit, while the other is 
liable in covenant** Elsewhere is treated fully the practice in actions 
for breach of contract, such as parties and pleading,** as well as the 
damages recoverable.** It may be observed, however, that if an action 
is brought upon a contract, which is set forth, the rights of the parties 
must be determined by the terms of that instrument so far as they 
are dependent upon it.** But where the defendant's act in abrogating 
the contract absolves the plaintiff from the obligation thereof, the 
action to recover damages for such abrogation is not subject to any 
limitation that arises solely out of the terms of the contract that has 
been abrogated.** The evidence in actions for breach of contract is 
considered in connection with the general subject of evidence.*' As 

8. See Injunctions; SPEcnnc Per- 11. See AcrnoNs, vol. 1, pp. 322 et 
tORiiANCE. seq.; Assumpsit, vol. 2, p. 741. 

9. Willoughby v. Fidelity, etc., Co. 12. Directors, etc., of St. Andrew's 
of Maryland, 16 Okla. 546, 85 Pac. Bay Land Co. v. Mitchell, 4 Fla. 192, 
713, 8 Ann. Cas. 603, 7 LJl.A.(N.S.) 54 Am. Dec. 340. 

548. 13. See Assumpsit, vol. 2, pp. 751 

10. Dugan v. Anderson, 36 Md. 567, et seq.; 761 et seqr, Parties; Plead- 
11 Am. Rep. 509; Olmstead v. Bach, INO. 

78 Md. 132, 27 Atl. 501, 44 A. S. R. 14. See Damages. 

273, 22 L.R.A. 74, reversing on re- 15. Greef v. Equitable Life Assur. 

hearing 25 Ati. 343, 18 L.RJL. 53. See Soc., 160 N. Y. 19, 54 N. E. 712, 72 

Actions, voL 1, p. 351 et seq. A. S. R. 659, 46 L.R.A. 288. 

One suit only can be maintained for 16. O'Neill v. Supreme Council, A. 

several precedent breaches of an en- L. of H., 70 N. J. L. 410, 57 Atl. 463, 

tire contract. Brozton v. Nelson, 103 1 Ann. Cas. 422. 

Qa. 327, 30 S. E. 38, 68 A. S. R. 97. 17. See Evidsnob. 
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in other actions, the Burden of proof is generally on the plaintiff.** 
The plaintiff must prove that the contract has been broken. This he 
may do by showing that his debt was not paid when contracted 
or at maturity.** Where a plaintiff sets forth in his petition a con- 
tract with the defendant, and avers that he has performed all of the 
conditions on his part, and the defendant for answer denies the 
allegations of the petition and alleges a contract differing in material 
conditions from that alleged by the plaintiff, the burden remains with 
the plaintiff to prove the contract and his performance as alleged in 
his petition ; and it is error for the court to charge the jury that as 
to the claim made in the defendant's answer the burden is on the 
defendant, and that the contract as alleged in the answer and denied 
in the reply must be made out by a preponderance of the evidence.*® 
But in an action against a contractor for the breach of warranty of 
the work, the burden is on him to show that the fault is in the em- 
ployer or in the materials which he furnished.* Moreover, if , in an 
action to recover on a contract for the repurchase of capital stock in 
a corporation, the pl^ntiff alleges and proves a contract for repurchase 
three years from the time of his original purchase of the stock, and 
denies a contract set up by the defendant to repurchase such stock 
and to pay therefor as soon and as fast as he was financially able to 
do so, financial ability to pay on the part of the defendant need not 
be shown by the plaintiff, and, if material, want of such ability must 
be shown as a defense.* 

391. Defenses. — ^The defenses which are available in actions of as- 
sumpsit have been treated under another title.' One of the interest- 
ing questions that have arisen is whether negligent or wilful acts of 
the plaintiff are available as a defense. It may be said that in an 
action to recover damages for the breach of a contract, the contribu- 
tory negligence of the plaintiff ordinarily does not preclude his re- 
covery, as would be the case in an action of tort. Such negligence 
rarely releases the defendant from the obligation to perform his con- 
tract, but is always to be considered in fixing the amount of the dam- 
ages, i. e., so much of the damages as is attributable to the plaintiff's 
negligence should be excluded from the recovery.* But though there 
is authority to the contrary, many decisions have affirmed the rule 
that a wilful breach of a stipulation in a contract bars recovery by 
the party guilty of the breach.* 

18. See AssuMPsrr, vol. 2, p. 772. 379, 34 Pac. 899, 62 A. S. R. 38. 

19. Pollak t?. Winter, 166 Ala. 255, 3. See AssuMPsrr, vol. 2, pp. 768 
51 So. 998, 52 So. 829, 53 So. 339, 139 et seq. 

A. S. R. 33. 4. Hunrthal v. St. Lawrence Boom, 

20. List & Son Co. v. Chase, 80 etc., Co., 53 W. Vt. 87, 44 S. E. 520, 
Ohio St. 42, 88 N. E. 120, 17 Ann. 97 A. S. R. 954. 

Cas. 61. 5. Sipley v. Stickney, 190 Mass. 43, 

1. Van Buskirk v. Murden, 22 111. 76 N. E. 226, 112 A. S. R. 309, 5 
446, 74 Am. Dec. 163. Ann. Cas. 611 and note, 5 LJl.A. 

2. Chadwick v. Hopkins, 4 Wyo. (N.S.) 469. 
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CONTINUANCES — continued 
Discretionary power of court, 544 
Divoree cases, 544 
Effect as denial of right to speedy 

trial, 546 
Granting continuance^ see infra, 

Hearing and determination 
Grounds for continuance — 
Absence of counsel, 549 
Absence of party, 551 
Absence of witnesses or evidence, 

556-561 
Amendment of pleadings, 554 
Application for pardon by state's 

witness, 547 
Attendance on public duties, 552 
Conscientious scruples in regard to 
appearing in court on Saturday, 
547 
Consultation with attorney, 548 
Death of counsel, 549 
Death of party, 551 
Determination of garnishee's lia- 

bUity, 547 
Dismi^al as to one of several de- 
fendants, 555 
Illness in family, 552 
Illness of party, 551 
Illness or death of counsel, 549 
Intoxication of party, 552 
Lack of preparation for trial, 548 
Local prejudice and excitement, 

553 
Newly discovered evidence, 547 
Other proceedings pending, 552 
Preparation for trial, 548 
Procuring necessary papers, 549 
Securing attendance of jury, 547 
Securing attendance of witness, 

547 
Statutory provisions, 546 
Substitution of pleadings, 554 
Surprise, 553 
Time for administrator to settle 

account, 548 
Withdrawal of attorney from case, 
547-548, 551 
Harmless error in ruling on continu- 
ance, 571 
Hearing and determination — 
Affidavits in opposition, 566 
Counter proof, 566 
Imposition of terms and condi- 
tions, 567 
Presence of accused in criminal 
cases, 565 



CONTINUANCES — continued 

Newly discovered evidence as ground 
for granting continuance, 547 

Opposing continuance — 
Admission of facts, 568-571 
Counter affidavits, 566 

Order of continuance, 567 

Postponement as equivalent word, 
543 

Power of court to grant continu- 
ances, 544 

Reviewability of order granting or 
refusing continuance, 545 

Right to continuance, 544 

Terms imposed on granting continu- 
ance, 567 

OOKTBACTS — 

Abandonment of contracts, 914 
Acceptance — 
Promise implied from acceptance 
' of insufficient performance of 
contract, 988 
Receiving benefits as acceptance of 

performance, 989 
Use or retention of movable prop- 
erty, 993-996 
Waiver of objections to partial 
performance, 991 
Acceptance of offer (see abo infra, 
Assent; Offer or proposal) — 
Conditional acceptance, 608 
Death of party after acceptance, 

613 
Essential element of contract, 600 
Finality or completeness, 616 
Mailing letter of acceptance, 612 
Mistake as avoiding acceptance, 

620-635 
Offer made by mail, 610-614 
Qualified acceptance, 608 
Revocation after mailing letter of 

acceptance, 612-613 
Signing instrument in ignorance 

of contents, 624-627 
Telegraphic acceptance, 614 
Time for acceptance, 609 
Accident as excuse for nonperform- 
ance of contract, 1001 
Accord and satisfaction by part pay- 
ment, 665 
Actions — 

Cause of action separable from il- 
legal contract, 821-823 
Compromise of action as consid- 
eration, 663 
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CONTRACTS — continued 
Actions — continued 
Forbearance to sue as considera- 
tion, 659-662 
Illegal contract as basis of action, 

816 
Parties in pari delicto, 823-834 
Privity as essential to rigbt of ac- 
tion, 881 
Promise for benefit of third per- 
sons, 882-893 
Promise growing out of illegal 
contract, 820 
Act of God — 
Excuse for nonperformance, 1001- 

1005 
Sickness as act of God, 1011 
Adequacy of consideration, 678-681 
Administration of justice as affected 

by contract, 751-768 
Agreement to make contract — 
Consideration, 617 
Force and effect, 617 
Reduction to writing as constitut- 
ing present contract, 618-620 
Aliens, commercial intercourse with 

alien enemy, 714 
Alimony^ agreements to pay, 773 
Alternative promise impossible of 

performance, 1015 
Amount, certainty of contract as to 

amount, 647 
Annulment of contract, see infra, 

Rescission of contracts 
Apportionment of contracts, 973 
Arbitration and award — 
Agreements ousting jurisdiction of 

courts, 752-754 
Stipulations in contracts, 957 
Architects — 

Certificate of architect as to per- 
formance of contract, 957-966 
Conclusiveness of certificate, 962- 

966 
Duties and liabilities, 869 
Impeachment of certificate, 964- 
966 
Assent (see also supra; Acceptance 
of offer; infra, Offer op propos- 
al) — 
Capacity of parties, 593-599 
Coercion, 638 
Completeness, 616 
Duress, 638 
Expression of assent, 599 



CONTRACTS — continued 
Assent — continued 
Failure to read contract before 

signing it, 624-635 
FinaUty, 616 
Form of assent, 639-643 
Fraud as destro3ang reality of as- 
sent, 630-637 
Involuntary assent, 638 
Persons who must assent, 592 
Promisor and promisee, 592 
Reality of assent, 620-639 
Sufficiency, 599-620 
Third person required to assent, 

592 
Undue influence as invalidating 

contract, 637 
Assumption of liabilities construed, 

875 
Attorneys' fees, stipulation to pay, 

724 
Auctions, contracts to suppress bid- 
ding, 809-814 
Basis of assumptual obligation, 585 
Bilateral contracts — 
Creation by acceptance of offer, 

606 
Mutuality, 688-691 
Breach of contract (see also infra, 

Performance of contracts) — 
Actions for breach, 1031-1034 
Anticipatory breach, 1023-1031 
Contract not to engage in business 

or occupation, 1018-1020 
Definition, 1016 
Effect of breach, 1020 
Entire or partial breach, 1021 
Evasion of contract obligations, 

1018-1020 
Failure to perform as breach, 1017 
Prevention of performance, 1029- 

1031 
Renunciation of contract, 1024- 

1027 
Voluntary disability to p^orm, 

1028 
Waiver of breach, 1022 
Building contracts (see also infra, 

Buildings — 
Stipulations for approval by 

architect, 957 
Buildings — 
Architect's certificate as condition 

precedent to recovery by con- 
tractor, 958 



Digitized by 



Google 



1206 



INDEX 



CONTRACTS — continued 
Buildings — continued 
Architect's liability to owner, 869 
Construction of building contractS| 

865 
Contractor's liability under build- 
ing contract, 868 
Contracts to influence location of 

public buildings, 747-748 
Destruction of building in course 
of erection or repair, 980-983, 
1007-1009 
Extras under building contracts, 

909-912 
Extrinsic documents in aid of in- 
terpretation of building con- 
tract, 867 
Owner's liability under building 

contract, 869 
Plans and specifications in aid of 
construction of building con- 
tract, 867 
Stipulations in contract for com- 
pletion by owner, 983 
Substantial performance of build- 
ing contracts, 967-972 
Capacity to contract — 
Advantage taken of weakness of 

mind, 631 
Deaf mutes, 595 

Intoxicated persons, 595-598, 631 
Legal ability, 593 
Married women, 593 
Mental deficiencies, 594 
Mental weakness as indicating un- 
due influence, 638 
Necessity, 593 
Persons under influence of opiates, 

599 
Weakness of mind, 631 
Carriers' stipulation against liability 

for negligence, 728 
Certainty, see infra, Definiteness or 

certainty 
Certificates, see supra, Architects; 

Buildings; infra. Engineers 
Competency of parties, see supra. 

Capacity to contract 
Competition, see infra. Restraint of 

trade 
Compromise of claim or action as 

consideration, 662-664 
Concealment of crime, 762 
Conditional acceptance of oifer, 608 
Conditions — 
Absurd conditionS| 904 



CONTRACTS — continued 
Conditions — continued 
Architect's or engineer's certificate 
as condition precedent to recov- 
ery for work done, 958-966 
Impossible conditions, 904 
Performance of contracts, 944- 

946 
Precedent conditions, 904-906 
Subsequent conditions, 906 
Consideration — 
Acting or refraining from acting, 

656-658 
Adequacy, 678-681 
Barred obligation, 668-670 
Benefit to promisor, 654 
Certainty as to consideration, 648 
Compromise of claims or actions, 

662-664 
Definition, 652-653 
Detriment to promisee, 654 
Failure of consideration, 683-686 
Failure of want of consideration 

as ground for rescissicm, 924 
Forbearance to sue, 659-662 
Illegal consideration, 681-683 
Illicit cohabitation in the past, 

672, 718 
Implied obligation, 674 
Injury to promisee, 654 
Legality, 681-683 
Legal or equitable obligation, 673 
Loss to promisee, 654 
Love and affection, 653 
Moral obligation, 667-669 
Mutual promises. 676-678 
Necessity, 649-652 
Options as requiring considera- 
tion, 603 
Partial failure, 685 
Past benefit or detriment, 672 
Payment of part of debt, 665 
Performance of legal obligation, 

664-667 
Prior express contract, 675 
Promise as consideration for 

promise, 676-678 
Released obligations, 670 
Relinquishment of right, 658 
Rescission of contract, 923 
Seal as importing consideration, 

651 
Services rendered without expec- 
tation of payment, 672 
Simple contracts as requiring con^ 
sideration, 649 
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CONTRACTS — continued 
Consideration — continued 

Snificiency in general, 652-678 
Snfficieney of consideration for 

modification of contract, 918- 

920 
Unenforceable obligation, 670- 

672 
Want or failnre of consideration, 

68a-686 
Written contract as requiring con- 
sideration, 650 
Construction, see infra, Interpreta- 
tion of contracts 
Construction contracts (see also 

supra, Buildiiigs) — 
Engineer's certificate as condition 

precedent to recovery by con- 
tractor, 968 
Stipulations for approval by third 

persons, 957 
Continuing offer, 603 
Contributing to cost of public im- 
provements, 744-749 
Courts — 
Contract to influence judiciary, 

751 
Jurisdiction ousted by contract, 

752 
Crimes — 
Agreements to secure modification 

of punishment, 765 
Compensation for injury result- 
ing from crime, 763 
Compounding offenses, 759-762 
Concealment of crime, 762 
Contract inducing commission of 

crime, 715 
Stifling prosecution as purpose of 

contract, 758-762 
Deaf mutes as competent to con- 
tract, 595 
Death — 

Effect of death of joint contractor, 

880 
Effect of death on acceptance of 

offer, 613 
Excuse for nonperformance of 

contract, 1009-1011 
Pending negotiations as affected 

by death, 616 
Definiteness op certainty — 
Amount or quantity, 647 
Compensation, 648 
Consideration or price, 648 



CONTRACTS — continued 
Definiteness or certainty — eontin- 
ued 
Prerequisite to validity of o(m- 

tract, 643-646 
Time of duration, 646 
Definition of contract, 584 
Delay in performance of eontracto, 

984-987 
Delivery of contract as essentiaL 

64^643 
Demand — 
Prerequisite to performanee of 

contract, 946-948 
Sufficiency of demand for per- 
formance of eontract, 947 
Destruction of subject-matter as 
excuse for nonperformance, 1005- 
1009 
Disability to perform as breach of 

contract, 1028 
Divisible contracts, 983 
Divorce and separation — 
Alimony agreements, 773 
Facilitating procuring of divorce, 

772 
Separation agreements, 771 
Drunkards as capable of contract- 
ing, 598 
Duration of contracts, 646 
Duress of contracting party, 638 
Election to rescind contract, 932- 

93e 
Elements of assumptual obligation, 

586 
Enforcement of contracts (see also 
supra. Actions) — 
Privity as essential to right to en- 
forcement, 881 
Promise for benefit of third per- 
son, 882-885 
Engineers — 
Approval of performanee of eon- 
tracts, 957-966 
Conclusiveness of certificate, 962^ 

966 
Impeachment of oertifieate, 964- 
966 
Entire contracts — 
Consent to nonoompletion, 976- 

978 
Inability to eomplete contract, 

978-980 
Partial performance, 97^974 
Prevention of completion, 97fr- 
978 
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CONTRACTS — continued 
Entire contracts — continued 
Voluntary nonperformance; 974- 
976 
Evidence — 
Agreements to procure evidence, 

757 
Agreements to testify, 756 
Contracts to suppress evidenee, 

755 
Parol evidence to show illegality 

of contract, 818 
Rules of evidence made by con- 
tract, 754 
Executed and executory contracts 

distinguished, 590 
Execution of contracts — 
Delivery, 642-643 
Letters and telegrams as constitut- 
ing contracts, 640 
Seal as essential, 642 
Signatures of parties, 640 
Statute of frauds as requiring 

writing, 639 
Writing, 640 

Writing as superseding prelimi- 
nary negotiations, 640 
Extra work, see supra, Build- 
ings 
Failure of consideration, 683-686 
Forfeiture for nonperformance, 724 
Forfeitures, construction against, 

724 
Formalities in executing contract, 

see supra, Execution of contract 
Fraud and Deceit — 
Acceptance of offer procured by 

fraud, 630-637 
Duty of parties to act fairly, 721 
Mental capacity of defrauded 

party, 631 
Flouring signature by false rep- 
resentations as to contents of 
instrument, 625-627 
Reliance on false representations, 

632-635 
Rescission of fraudulent contract, 

932-934 
Sale of professional business, 722 
Sales under false labels, 721 
Void or voidable contract, 635 
Waiver of fraud, 635 
Futures as wagering contracts, 780- 

785 
Gambling or wagering contracts — 
Development of judicial views, 
777-778 



CONTRACTS — continued 
G^ambling or wagering contracts — 
continued 

Furtherance of gambling, 776 

Sales for future delivery, 780, 785 

Statutory inhibition, 775 

Validity at common law, 775 
Qood will — 

Sale of good will as deception of 
public, 722 

Side of good will as restraint of 
trade, 709 
Grammar as affecting interpretation 

of contracts, 845 
Habitual drunkards as capable of 

contracting, 598 
Husband and wife — 

Agreements in restraint of mar- 
riage, 768 

Marriage brokerage contracts, 
769-771 

Promise by woman to pay debt 
contracted during coverture, 
671 

Resumption of marital relations, 
774 

Separation agreements, 771 
Ignorance (see also infra, Mistake 
of fact; Mistake of law) — 

Signing instrument in ignorance 
of contents, 624r-627 
Illegal consideration, 681-683 
Illegality of contracts — 

Compounding interest, 724 
lUegal contracts — 

Accepting less than legal compen- 
sation for public services, 738 

Administration of justice as af- 
fected by contract, 751-768 

Agreement to commit torts, 725- 
726 

Agreement to give testimony, 756 

Aiding public enemy, 713 

Alimony arrangements, 773 

Breach of official duty, 739 

Commercial intercourse with alien 
enemy, 714 

Compensation for injury result- 
ing from crime, 763 

Compensation for procuring con- 
tract with government, 742 

Compounding interest, 724 

Compounding offenses, 758-762 

Concealment of crime, 752 

Consideration as Olegal, 693 

Deception, 719 

Effect of illegality, 814-834 
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CONTRACTS — continued 
Illegal contracts — contintied 

Enforceability of illegal contract, 
806-823 

Evidence as affected by contract 
stipulation, 754 

Exemption from liability for neg- 
ligence, 727-730 

Fa(^tating procuring of divorce, 
772 

Foolish contracts, 722 

Fraud, 719 

Furtherance of illegal agreement, 
698 

Gaming contracts, 775-785 

Illicit sexual relations, 716 

Immorality promoted, 716 

Inducing breach of trust or confi- 
dence, 719-721 

Inducing commission of crime, 
715 

Influencing judiciary, 751 

Influencing l^islation, 731-735 

Influencing official action, 741- 
749 

Interference with enforcement of 
law, 757 

Knowledge of unlawful intent, 
695 

Libelous publications, 726 

Lobbying contracts, 731-735 

Location of public improvements, 
744-749 

Mala prohibita and mala in se, 
694, 701 

Marital relation as affected by 
contract, 768-775 

Marriage brokerage, 769-771 

Mode of performance, 694 

Obtaining pardons, 766-768 

Oppression, 722-724 

Ousting jurisdiction of courts, 752 

Participation in unlawful intent, 
695 

Paying for return of stolen prop- 
erty, 764 

Persons assuming to represent 
public, 750 

Procuring evidence, 757 

Procuring mitigation of punish- 
ment, 765 

Promoting immorality, 716-719 

Public officers contracting as to of- 
ficial duties, 739-741 

Public policy, 707-713 

Public service as subject of con- 
tract, 730-751 



CONTRACTS — continued 
Illegal contracts — continued 

Purchase of editorial comment, 

721-722 
Purpose of contract, 693 
Ransom contracts with public 

enemy, 714 
Remedies as affected by contract, 

754 
Repeal of prohibitory statute, 705 
Requirement of legality in gener- 
al, 692 
Restraint of marriage, 768 
Restraint of trade or alienation, 

785-809 
Restricting official discretion, 743 
Resumption of marital relations, 

774 
Sale of public offices, 736 
Separation agreements, 771 
Stifiing criminal prosecutions, 758 
Suppression of bidding, 809-814 
Suppression of evidence, 755 
Unlawful intent, 695-698 
Violation of statutes, 699-707 
Wagering contracts, 775-785 
Wrongful acts or omissions as sub- 
ject of contract, 713-730 
Illiterate person signing contract in 

ignorance of contents, 634-635 
Illness as excuse for nonperform- 
ance, 1011 
Implied contracts — 
Acceptance of insufficiait per- 
formance of contract, 988 
Coexistence of express contract, 

589 
Promise implied in fact, 587 
Promise implied in law, 587 
Quasi contracts, 588 
Improvident contracts, 722 
Indemnity inducing wrongful acts, 

726 
Infant's promise to pay debt con- 
tracted during infancy, 671 
Insurance against consequoices of 

negligence, 730 
Intention (see also infra, Interpre- 
tation of contracts) — 
Unlawful intent as vitiating con- 
tract, 695-698 
Interpretation of contracts — 
Agent assuming to bind principal, 

876 
Alternative stipulations, 860 
Assumption of liabilities, 875 
Compensation, 907-913 
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CONTRACTS — continued 
Interpretadon of contracts — con- 
tinued 
Conflicting clauses, 847 
Construction by parties, 852-854 
Contemporary construction by 

parties, 852-854 
Dependent stipulations, 860-862 
Doubts resolved against drafts- 
man, 854 
Doubts resolved in favor of val- 
idity, 839 
Duration of contract, 894r-896 
Engraving contracts, 871 
Entire and severable contracts, 

837-839, 858-860 
Existing law as part of contract, 

855 
Extrinsic documents in aid of in- 
terpretation, 867 
Grammar as affecting interpreta- 
tion, 845 
Implying terms, 856 
Independent stipulations, 860-862 
Intention of parties, 835 
Joint and several contracts, 878- 

881 
Language of instrument, 841 
Law as part of contract, 855 
Matters annexed to contract, 857 
Meaning of contract a question for 

tbe court, 862 
Meaning of words, 842-845 
Nature, subject matter and pur- 
pose, 836 
Painting contracts, 871 
Palpable errors, 849 
Parties, 875-893 
Photographer's contracts, 871 
Place of performance, 900-906 
Practical construction by parties, 

852-854 
Preliminary negotiations, 839 
Printing and publishing contracts, 

870 
Province of court and jury, 862 
Punctuation, 846 
Purpose of contract, 836 
Questions of law and fact, 862 
Reasonableness of interpretation, 

841 
Reconciling conflicting clauses, 847 
References to other writings, 857 
Relation between parties, 877 
Restraint of trade, 874 
Services i^uiring special skill, 
863-865 ^^ 



CONTRACTS — continued 
Interpretation of contracts — con^ 
tinued 
Severable and entire contracts, 

858-860 
Several instruments construed as 

one, 850-852 
Similarity of rules applied in law 

and at equity, 834 
Subject matter as affecting inter- 
pretation, 836, 863-865 
Support and education, 872 
Surrounding circumstances, 849 
Terms implied as part of contract, 

856 
Time and place, 893-904 
Transfers of property, 873 
Unjust conditions, 904-907 
Written and printed matter, 847- 
848 
Intoxication — 

Capacity of intoxicated persons 

to contract, 595-598 
Effect on validity of contract, 631- 
632 
Joint and several contracts — 
Construction as joint or several, 

878 
Death of joint contractor, 880 
Liability under joint contract, 879 
Partnei^ip contract not to engage 
in business, 879 
Jury, determination of public policy, 

710 
Language, see supra, Interpretation 

of contracts 
Legality of contracts, see supra, Il- 
legal contracts 
Legislature, influencing legislation, 

731-735 
Letters, see infra. Post oflice 
Libel and slander — 

Contract to publish libel, 726 
Indemnity offered to publisher, 
726 
Lobbying contracts, 731-735 
Mail, see infra, Post oflice 
Marital relations, see supra, Hus- 
band and wife 
Marriage restrained by contract, 768 
Master and servant — 

Exemption from liability for neg- 
ligent injuries to servant, 729 
Quantum meruit for partial per- 
formance of services, 973 
Mechanics' liens, provisions of build- 
ing contracts, 865 
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CONTRACTS — continued 
Meeting of minds (see also $upra, 
A^nt) — 

Essential to formation of oontracti 
599 
Mental eapaeity, see supra, Capacity 

to contract 
Merger of debt by taking higher 

security, 920 
Misrepresentations, see supra, Fraud 

and deceit 
Mistake of fact — 

Bilateral mistake as avoiding eon- 
tract, 621-622 

Effect as avoiding contract, 620- 
635 

Existence of subject of contract, 
621 

Illiterate person signing contract 
in ignorance of contents, 634r- 
635 

Misrepresentations as to contents 
of instrument, 625-627 

Quantity of subject of contract, 
622 

Signing instrument in ignorance 
of contents, 624-627 

Unilateral mistake as avoiding 
contract, 623 

Value or quality of subject of 
contract, 622 
Mistake of law — 

Effect on validity of contract, 627- 
629 

Ignorance of law as avoiding con- 
tract, 628 

Legal effect of contract, 629 

Private legal rights, 630 

What constitutes, 627 
Modification of contracts (see also 
supra, Abandonment of con- 
tracts; Rescission of con- 
tracts) — 

Consideration of contracts, 916- 
920 

Right of parties to modify, 914 

Sealed contracts, 915 

Written contracts, 914 
Moral obligation as consideration, 

667-669 
Mutes as capable of contracting, 595 
Mutuality of obligation and rem- 
edy- 
Bilateral contracto, 688-691 

Necessity for mutuality, 686 

Partly executed contracts, 691 



CONTRACTS — ecntmued 
Mutuality of obligation and remody 
— continued 
Remedy, 691 
Unilateral eontraet, 687 
Mutual mistake, see supra, Mistake 

of fact 
Mutual promises as eonaideratioo, 

676-678 
Nature of contracts, 584 
N^ligenoe — 
Exemption from liability by con- 
tract, 727-730 
Failure to read eontraet before 

signing it, 624r-635 
Illiteracy as excusing gigping of 
contract in ignorance of con- 
tents, 634 
Insurance against consequence of 
n^ligence, 730 
Newspaper comment, purchase of, 

721-722 
Notice as prerequisite to perform- 
ance of contract, 946-948 
Nudum pactum, see supra, Consider- 
ation 
Obstructing justice, 757 
Offer or proposal (see also supra. 
Acceptance of offer) — 
Acceptance as creating contract, 

605-609 
Advertisement as offer, 600 
Bilateral contract created by ao- 

ceptance, 606 
Communication by telegraph or 

mail, 601 
Conditional acceptance, 608 
Continuing offer, 603 
Definiteness of offer, 600 
Essential element of contract, 600 
Oeneral offer, 600 
(General offer distinguished from 

invitation to make offer, 601 
Limitation of time for acceptance, 

609-610 
Preliminary negotiations distin- 
guished, 601 
Qualified acceptance, 608 
Revocation before receiving ac- 
ceptance by telegraph, 615 
Revocation of offer, 603 
Time for acceptance, 609 
Unilateral contract created by ac- 
ceptance of offer, 607 
Offelr to perform contract, 94a-950 
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CONTRACTS — continued 
Opiates as affecting mental eapacityi 

599 
Oppression — 

Agreement by boirower to {Mty 
attorney's zee, 724 

Effect as invalidating contract, 
722-724 
Option — 

Consideration to support, 603 

Definition, 603 

Elements, 603 

Rescission of contracts, 922 

Revocation, 604 

Waiver of nonexercise, 610 
Pardon, see supra, Illegal contracts 
Pari delicto — 

Disaffirmanee of ezecntory con- 
tract, 830-832 

Executed or partly executed eon- 
tracts, 82&-829 

Public policy as affecting parties 
in pari delicto, 829 

Relief denied to party in pari de- 
licto, 823 

Relief of party not in pari delicto, 
833 

Remedy of state against parties in 
pari delicto, 832 
Partial failure of consideration, 685 
Parties to contracts — 

Competency, 593-599 

Designation of parties, 875 

Privity between parties, 882-893 

Promise for benefit of third per- 
sons, 882-883 

Relation between parties, 877 

Representative capacity of par- 
ties, 876 
Patents, see mfra, Restraint of 

trade 
Payment — 

Effect on right to recover damages 
for nonperformance, 966 

Mode and medium of payment, 
812-813 

Place of payment, 902 

Time of payment, 897 
Performance of contracts (see also 
supra, Breach of contract) — 

Acceptance of benefits as waiver 
of entire performance, 989 

Acceptance of insufficient per- 
formance, 988-990 

Accident as excuse for nonper- 
formance^ 1001 



COKTRACTS — continued 
Performance of contracts — contin- 
ued 
Act of God as excuse for nonper- 
formance, 1001-1005 
Act of third person as excuse for 

nonperformance, 1014 
Act or omission of adverse party 
as excuse for nonperformance, 
1012-1014 
Approval of performance, 952- 

966 
Architects' certificates, 957-966 
Conditions precedent to perform- 
ance, 943, 944-946 
Death as excuse for nonperform- 
ance, 1009-1011 
Default in performance as ground 

for rescission, 925-929 
Delay in performance, 984-987 
Demand as prerequisite, 946 
Dependent promises, 943 
Detraction of subject-matter as 
excuse for nonperformance, 
100&-1009 
Difficulty as excuse for nonper- 
formance, 997 
Engineers' certificates. 957-966 
Expense as excuse for nonper- 
formance, 997 
Qood faith of promisor, 952 
Lnpossibility of performance, 

998-1000 
Impossibility of performing alter- 
native promise, 1015 
Inability to pei^orm as ground 

for rescission, 929 
Inconvenience as excuse for non- 

p^ormance, 997 
Independent promises, 943 
Inevitable accident as excuse for 

nonperformance, 1001 
Notice as prerequisite, 946-948 
Obligation to perform, 943 
Offer to perform, 948-950 
Partial performan3e, 972-9ai 
Persons authorized to approve 

performance, 956-966 
Place of performance, 900-904 
Prevention by law as excuse for 

nonperformance, 1000 
Reasonable ground for dissatisfac- 
tion, 953-956 
Severable contracts, 983 
Sickness as excuse for nonper- 
formance, lOU 
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CONTRACTS — continued 
Performance of contracts — contin^ 
ued 
Single agreement embodying two 

contracts, 944 
Substantial performance, 96d- 

972 
Sufficiency of performance, 961- 

962 
Tender of performance, 948-960 
Time, 890-900 

Waiver of defects or objections, 
990-997 
Physician's contract to practice in 
. another's name, 722 
Place — 
Demand for performance of con- 
tract, 947 
Payment of money, 902 
Performance of contract, 900-904 
Post office — 
Acceptance of offer by mail, 610- 

614 
Death of party after mailing let- 
ter of acceptance, 613 
Letters as constituting contract, 

640 
Offer transmitted by mail, 601 
Preliminary negotiations distin- 
guished from offers, 601 
Presumptions — 

Fairness of contracts, 631 
Invalidity of contract in restraint 

of trade, 788 
Knowledge of the law, 628 
Mental weakness as indicating un- 
due influence, 638 
Prevention of performance as breach 

ol contract, 1029-1031 
Principal and agent — 

Contracts made by agent for prin- 
cipal, 876 
Dealings of agent for personal 

benefit, 720 
Telegraph company as agent in 
transmitting messages, 602 
Privity as essential to right of ac- 
tion on contract, 881 
Promise, see supra, Assent 
Promise as consideration for prom- 
ise, 676-678 
Proposal, see supra, Offer or pro- 
posal 
Public contracts, suppression of bid- 
ding, 813 
Public enemy — 
See supra, Illegal contracts 



CONTRACTS — eontmued 
Public officers — 
Agreements contemplating viola- 
tion of duty, 739 
Agreements to influence official 

action, 741-749 
Contracts to procure recall of of- 
ficer, 738 
Contracts to rebate compensation, 

738 
Interest in public contracts, 720- 

739 
Sale of office as against public 
policy, 736 
Pubhc policy — 
Attitude of judiciary, 711-712 
Contracts affecting public service, 

730-761 
Contracts against public policy, 

707-713 
Contracts to deceive court, 721 
Definition, 707 
Determination by court or jury, 

710 
Influencing legislation as ag^ainst 

public policy, 731-735 
legislative creation, 709 
Local policy, 708 
National poHcy, 708 
Relief of parties in pari delicto, 

829 
Sale of public office, 736 
Sources of public policy, 709 
What contracts are against public 
policy, 707-713 
Public service — 

Contracts affecting public service, 
730-761 
Public service corporations (see also 
Railroads) — 
Agreements interfering with pub- 
lic service, 749 
Punctuation as affecting interpreta- 
tion of contracts, 846 
Qualified acceptance of offer, 608 
Quantity, certainty ctf contract, 647 
Quasi contracts, 688 
Questions of law and fact in in- 
terpreting contracts, 862 
Railroads (see also supra, Public 
service corporations) — 
Contracts to influence location of 

route, 760 
Publication of time-tables as offer 
to run trains, 607 
Ransom contracts with public enemy, 
714 
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CONTRACTS — continued 
BeasonablenesSy see supra, Interpre- 

tation of oontraets 
Befosal to perform oontraet as 

breach, 1023-1027 
Released obligation as consideration 

for new promise, 670 
Renunciation of contract as breach, 

1024 
Repudiation of contract — 

Effect as breach, 1024-1027 

Ground for rescission, 929-931 
Rescission of contracts (see also 
supra, Abandonment of con- 
tracts; Modification of con- 
tracts) — 

Consideration for rescission agree- 
ment, 923 

Default in performance as ground 
for rescission* 925-929 

Delay in electing to rescind fraud- 
ulent contract, 936 

Delay in performance as ground 
for rescission, 928 

Effect of rescission, 942 

Election to rescind, 932-936 

Implied rescission by substituted 
agreement, 923 

Inability to perform as ground 
for rescission, 929 

Option to rescind, 922 

Oral agreement to rescind written 
contract, 922 

Partial rescission, 936 

Repudiation of contract as ground 
for rescission, 929-931 

Restoration of status quo, 936-942 

Right of parties to rescind, 921 

Sealed contracts, 915 

Want or failure of consideration, 
924 

Written contracts, 914 
Restoration of status quo on rescis- 
sion of contract, 936-942 
Restraint ot trade — 

Adequacy of consideration, 680 

Agreements as to patent rights 
and trade secrets, 807 

Agreements not to engage in busi- 
ness or occupation, 791 

Ancillary to sale of business, 793- 
809 

Breach of contract not to engage 
in business or occupation, 1018- 
1020 



CONTRACTS — continued 
Restraint of trade — continued 
Construction of restrictive con- 
tracts, 874 
Development of doctrine as to re- 
straint of trade, 785 
Duration of contract, 895 
Duration of restriction, 799 
Extension of doctrine as to re- 
straint of competition, 786-787 
Injury to public &z basis of inva- 

Udity, 788 
Partial restraint, 793-809 
Presumption of invalidity, 788 
Reasonableness of restraint, 789- 

809 
Restricting use or sale of prop- 
erty, 808 
Sale of professional practice, 804 
Special consideration of public 

policy, 803 
Suppression of competition, 801- 

803 
Territorial extent of restriction, 

798 
Territorial operation of contract, 
902-904 
Rewards, acceptance of offer as con- 
stituting contract, 607 
Sales — 
Suppression of bidding, 809-814 
Use of false labels, 721 
. Seals — 

Consideration imported by seal, 

651 
Necessity of sealing instruments, 
642 
Severable contracts, recovery for 

part performance, 983 
Sickness as excuse for nonperform- 
ance, 1011 
Signature — 
Necessity of signing contracts, 

640-642 
Signing instrument in ignorance 
of contents, 624-627 
Status quo restored on rescission of 

contract, 936-942 
Statute of limitations — 
Barred obligations as considera- 
tion for promise, 669 
Revival of debt by new promise, 
669 
Sunday contracts, 947 
Support and maintenance contracts, 
872 



Digitized by 



Google 



INDEX 



1215 



CONTRACTS — continued 
Suppression of bidding, see $upra, 

Auctions; Sales 
Telegraphs — 
Acceptance of ofter by tel^^ph, 

614-616 
Agency in transmitting messages, 

602 
Agency of telegraph company for 

sender of message^ 614 
Delivery of message of acceptance 
to telegraph company as com- 
pleting contract, 615 
Messages as constituting con- 
tracts, 640 
Offer by telegraph, 601 
Tender — 
Effect of tender of performance, 

950 
Performance of contracts, 94&- 

950 
Sufficiency of tender to perform 
contract, 949 
Time— - 
Acceptance of offer, 609 
Certainty of contract as to time 

of duration, 646 
Demand for performance of con- 
tract, 947 
Duration of contracts, 893-896 
Essentials of contract, 898-900 
Performance of contracts, 896-900 
Torts, contract to commit, 725-726 
Trade secrets, see supra, Restraint of 

trade 
Trespass — 
Act of trespasser as constituting 

contract, 607 
Contract to commit trespass, 726 
Trustees, contracts inducing breach 

of trust, 719 
Uncertainty in contracts, see 8upra, 

Definiteness or certainty 
Undue influence — 
Burden of proof, 637 
Confidential or fiduciary relation- 
ship, 637 
Effect on contract, 637 
Presumption from mental weak- 
ness, 638 
Unilateral contracts — 

Creation by acceptance of offer, 

607 
Mutuality, 687 
Universities and colleges, contract to 
grant diploma, 719 



CONTRACTS — continued 
Unlawful o<Mitn^eta, see 9upra, Il- 
legal contracts 
Violation of law ufi vitiating con- 
tract, 699-707 
Void and voidable c<mtracts distin- 
guished, 591 
Vdontary disability as breach of 

contract, 1028 
Wagering contracts, see supra, Qmn- 

bling contracts 
Waiver — 
Defects in or objections to per- 
formance of c<Hitract, 990-997 
Failure to exercise option, 610 
Payment as waiver of insufficient 

performance, 966 
Protection of statute as waived by 
contract, 706 
War — 
Commerical intercourse with alien 

enemy, 714 
Contract in aid of public enemy, 

713 
Ransom contracts with enemy, 714 
Words and phrases, meaning in con- 
tracts, 842-845 
Work and labor — 
Building contract as requiring 
contractor to defend against 
liens, 865 
Compensation, 907-913 
Contracts for services, 863-865 
Extra work, 909-912 
Quantum meruit for partial per- 
formance, 973 
Reasonable value of labor or ma- 
terials, 907-908 

OOKTBIBUTION — 

Accommodation indorsers as entitled 
to contribution, 1052 

Actions — 
Evidence, 1061 
Form of remedy, 1059 
Notice to defend principal suit as 

condition precedent, 1060 
Parties, 1061 

Amount actually paid as determin- 
ing contribution, 1037-1038 

Assumption of liability as founda- 
tion of right to contribution, 1045 

Bad faith as defeating right to con- 
tribution, 1040 
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